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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


€ouvti$  of  Common  UUm 


AND 


Ux^tuntt  ^bmnttv. 


IN  TRINITY  TERM, 


IN  THB  KINTH  YEAR  OF  THE  REIGN  OF  OEOROB  lY. 


Calvert  r.  Tobilin,  /'"'^l 

June  6m. 

1  UE  defendant^  having  been  sued  by  the  plaintiff,  on  the  The  defemUBC 

8th  February^  in  the  last  Hilar tf  Term,  gave  the  attorney  tiffa  cognovit,  in 

for  the  latter  a  cognovit  in  the  following  form,  viz.  "  I  now  ^SS[  J^Tade- 

confess  this  action,  and  that  the  plaintiff  hath  sustained  fcaxance  that  no 

*     ,  ,  JudgmentthouUl 

damages  to  the  amount  of  50/.,  besides  his  costs,  to  be  b«enten!dup»or 
taxed,  &c«  No  judgment  is  to  be  entered  up,  or  execution  u^"the  ut  ' 
to  be  issued,  until  the  1st  day  ol  April  next,  in  default  of  ^^^^!l^^l' 
payment  of  the  sum  of  SI/.,  being  the  debt  in  this  action,  died  in  Tacatioa 
together  with  the  costs,  fisc.**  The  defendant  died  on  the  and  the  plaintiff 
16th  February,  and  previously  to  the  kst  term,  viz.  on  the  ^^^tlt^r"^ 
10th  Jf/7rt71ast,  the  plaintiff  caused  judgment  to  be  entered  ^enn,  entered 
up,  and  sued  out  a  writ  of  ^myacfo^  thereon,  tested  on  •uedoutaji./a. 
the  first  return-day  of -fiTi/ary  Term,  which  was  antecedent  on^Ac^u  ra- 
te the  defendant's  death.  ^°™;**y  *'^^''- 

ary  term: — 
HiU  regular, 
the  Judgment 
having  relation  to  the  first  day  of  the  term  of  which  it  was  entered  up. 
YOL.  II.  B 


J^ 


CASES  IN  TRINITY  TERM, 

J82S^  ]\Ij.,  Serjeant  Wilde,  in  the  course  of  the  last  Term,  ob- 

tained a  rule  nisi  that  this  judgment  and  execution  might 
be  set  aside,  on  the  ground  that  the  former  was  not  enter- 
ed up,  nor  the  latter  sued  out,  until  after  the  death  of  the 
defendant. 

Mr.  Seijeant  Cro$i  ho#  shewed  caus6« — This  applica- 
tion is  in  fact  made  by  the  executors  of  the  defendant,  he 
having  died  before  the  judgment  was  entered  up.  By 
general  intendment  of  law,  the  judgment  has  relation  to 
the  first  day  of  the  term  of  which  it  is  entered  up;  and, 
as  the  writ  oi  fieri  facias  sued  out  thereon,  was  tested 
of  a  day  in  that  term  before  the  defendant's  death,  the 
proceedings  are  strictly  regidar.  The  giving  the  cog' 
novit  was  the  defendant's  own  act.  He  thereby  acknow- 
ledged the  plaintiff's  cause  of  action,  and  the  plaintiff  would 
have  been  entitled  to  enter  up  judgment  and  sue  out  execu- 
tion instanter,  but  for  the  condition  to  extend  the  time  for 
so  doing  to  the  1st  of  April.  Since,  therefore,  a  judgment 
has  relation  to  the  first  day  of  the  term  preceding  the  vaca-- 
tion  in  which  it  is  signed,  if  a  defendant  die  in  term  time, 
and  judgment  is  regularly  signed  afterwards,  either  in  that 
term  or  in  the  following  vacation,  it  has  relation  back  to  a 
day  before  the  death ;  and,  since  an  execution  may  be  taken 
out  on  any  day  in  term  time,  or  in  vacation,  tested  the  first 
return-day  in  the  term;  and,  as  an  execution  taken  out 
after  the  defendant's  death,  if  tested  before,. is  regular,  it 
follows  that,  in  the  present  case,  ihe  fieri  facias  sued  out  in 
the  vacation  following  the  term  in  which  the  judgment  was 
signed,  tested  as  of  the  first  day  of  term,  and  therefore  of 
a  day  previous  to  the  death,  was  regular;  and  the  defend- 
ant's goods  in  the  hands  of  his  executor,  or  elsewhere,  might 
be  taken  under  it.  This  principle  was  established  in  Brag- 
tier  V.  Langmead  {a)\  and  the  only  distinction  between  that 

(«)  7  Term  Rep.  120. 
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case  and  the  present  ia,  that  there  the  plaintiff' gigned  judg-        ^^^* 
ment  after  Terdiet,  whilst  here  the  defendant  gave  a  cognO'      calvcat 
vil,  which  18  in  fact  a  judgment  by  confession.    So,  in  fVag*  **• 

^_  JL  uOK  wS^*# 

karme  ▼•  Lamgmead  (a),  this  Court  held,  that  the  execution 
of  a  writ  oi fieri  fadms^  tested  before  the  defendant's  death, 
but  not  delivered  to  the  sheriff*  to  be  executed  until  after, 
was  regular;  and  in  Wybome  v.  /Zosf,  the  Court  observ- 
ed (A),  that  a  cognotit  is  a  mere  acknowledgment  of  the 
amount  of  the  damages ;  that,  where  a  man  acknowledges 
the  cause  of  acticfn,  the  plaintiff*  may  sign  judgment  at  any 
time;  and  that  a  cognovU  is  not  like  a  warrant  of  attorney. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule. — In  Brag^ 
ner  v.  Langmead^  and  Wughome  v.  Langmead,  the  plain* 
tiffi  had  obtained  verdicts;  and  the  statute  17  Car,  2,  c. 
8,  provides  for  cases  where  a  party  dies  between  verdict 
and  judgment,  but  does  not  apply  to  the  case  of  a  cog^ 
notU,  on  which  jtidgment  is  not  to  be  entered  up  until  a 
oo'taiB  specified  time  has  expired.  In  Tidtfs  Practice^ 
it  is  said  (c) :  '^  At  common  law,  the  death  of  a  sole  plain- 
tiff* CMT  defendant,  beibre  final  judgment,  would  have  abat- 
ed the  suit;  but,  as  the  judgment  relates  to  the  first  day 
of  term,  if  the  party  be  alive  after  that  day,  it  may  be 
entered,  and  costs  taxed  thereon,  after  his  death:  and,  if 
either  party  had  died  in  vacation,  after  the  plaintiff*  was 
entitled  to  enter  judgment  on  a  warrant  of  attorney,  judg- 
ment might  have  been  entered  that  vacation,  as  of  the  pre- 
ceding term,  and  it  would  have  been  a  good  judgment  at 
common  law  as  of  the  preceding  term.**  But,  here,  the 
plaintiff*  had  no  right  to  enter  up  judgment  until  after  the 
1st  of  April,  that  being  the  day  on  which  the  payment 
was  to  be  made;  and  the  defendant  died  on  the  16th  Fein 
ruary  preceding.  It  is,  therefore,  clear  that  the  plaintiff* 
could  not  be  entitled  to  enter  up  judgment  at  the  time  of 

•»  I  Bos. 8t  Pul. 57 1 .    {h)2 Taunt. 68.    (c )  Vol.  2,  8th  Kdif. 965.    . 
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1828.  the  death,  or  until  six  weeks  afterwards.  It  is  a  rule  of 
this  Court,  that,  on  an  application  to  enter  up  judgment  on 
an  old  warrant  of  attorney,  it  must  appear  by  affidavit  that 
the  defendant  was  alive  on  a  day  within  the  term  in  which 
the  application  is  made  (a);  and  here,  as  the  plaintiff  could 
not  have  entered  up  judgment  in  Hilary  Term  if  the  de- 
fendant had  been  alive,  so  he  cannot  be  put  in  a  better 
situation  by  his  death. 

[Mr.  Justice  Park. — In  Odes  v.  Woodward  (i),  where 
an  objection  was  made  to  a  judgment  signed  after  the  death 
of  the  party,  although  tested  of  the  term  before  he  died. 
Lord  Chief  Justice  HoU  said:  *'If  Am  recover  judgment 
against  £.,  and  B.  die  in  the  vacation,  within  the  year,  at 
the  end  of  it  A.  may  sue  out  a  fieri  facias  as  of  the  pre- 
ceding term,  and  levy  the  goods  of  B»  in  the  hands  of  his 
executors/*) 

The  distinction  is,  that,  in  this  case,  the  plaintiff  could 
not  enter  up  judgment  until  after  a  certain  day ;  and,  as 
the  cognovit  was  given  as  a  compromise  of  the  suit,  the 
plaintiff  should  be  bound  by  the  conditions  thereby  im^ 
posed.  By  the  statute  3  Geo.  4,  c.  S9,  a  true  copy  of  the 
cognovit,  and  an  affidavit  of  the  time  of  the  execution 
thereof,  must  be  filed  with  the  clerk  of  the  dockets  within 
twenty-one  days  after  its  execution;  so,  the  day  of  sign- 
ing judgment  must  be  inserted  on  the  margin  of  the  roll  (c); 
and  here,  as  the  judgment  could  not  have  been  entered  up 
during  the  life-time  of  the  defendant,  it  ought  not  to  be 
enforced  against  his  executors. 

Lord  Chief  Justice  Best. — This  is  an  application  to  set 
aside  a  judgment,  and  execution  which  has  been  sued  out 
thereon,  at  the  instance  of  the  plaintiff,  against  the  de- 
fendant, and  which,  it  has  been  contended,  is  irregular, 

(a)  Hamley  v.  AUaston,  3  B.  (c)  See  Tidd's  Forms,  6  Edit. 
Moore,  606.  186. 

(6)  2  Ld.  Raym.  766*850. 
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the  defendant  having  died  before  the  judgment  was  enter-         1^28. 
ed  up.     By  the  lawj  as  it  now  standsi  a  cognovit  is  re- 
voked by  the  death  of  the  party^  although  no  good  rea« 
son  can  be  assigned  for  it,  as  he  has  nothing  more  to  do 
after  it  is  given,  which  distinguishes  it  from  the  caae  of  a 
sabmission  to  arbitration,  where,  if  one  of  the  parties  die 
before  the  award  is  made,  the  arbitrator  cannot  after- 
wards proceed  to  make  an  award,  on  the  ground  that  his 
authority  is  thereby  determined.     That,  however^  may  be 
BOW  guarded  against  by  an  agreement  between  the  parties 
sabmitting,  and  a  clause  to  that  effect  may  be  inserted  in 
the  order  of  reference,  or  in  the  rule  of  Court  (a).    But 
the  Courts  have  long  since  determined  that  a  judgment  at 
common  law  has  relation  back  to  the  first  day  of  the  term 
of  which  it  is  entered  up,  and  that,  if  a  defendant  die  in 
vacation,  judgment  may  be  entered  up  after  his  death, 
as  of  the  preceding  term;  and  that  fiction  of  law,  being  in 
fiirtherance  of  justice,  must  now  prevail.     The  principle 
iseonfimied  in  the  case  otBrctgner  v.  Langmead,  where  the 
Court  of  King's  Bench  decided,  that  a  judgment  signed  in 
any  part  of  the  term,  or  in  the  subsequent  vacation,  relates 
back  to  the  first  day  of  the  term,  notwithstanding  the  death 
of  the  defendant  before  judgment  actually  signed;  and  that 
an  execution  against  the  goods  of  the  defendant  might  be 
taken  out  upon  a  judgment  so  signed,  tested  on  the  first  day 
of  the  term.     So,  in  Waghome  v.  Langmead,  where  the 
plaintiff  had  obtained  judgment,  and  d^  fieri  facias  was  sued 
out  thereon,  tested  before  the  defendant's  death,  although 
not  delivered  to  the  sheriff  to  be  executed  until  afterwards^ — 
this  Court  held,  that  the  execution  was  regular,  and  that  it 
was  not  necessary  to  revive  the  judgment  by  scire  facias^  as 
it  did  not  appear  that  the  process  had  issued  after  the  death 
of  the  parties.     These  authorities  are  directly  in  point. 
But  it  has  been  objected  by  my  brother  Wilde ^  that,  ac- 

(«)  See  MacJougall  v.  Robertson  (in  error),  1  Moore  &  Payne,  147 /*  . 
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1828.         cording  to  the  terms  of  the  cognovit ,  the  plaintiff  could 
not  have  caused  judgment  to  be  entered  up,  or  execution 
issued^  against  the  defendant^  in  his  Iife-time>  during  that 
portion  of  the  term  which  elapsed  previouisly  to  his  death ; 
and  he  referred  to  Tidd*s  Praciice,  which,  although  that 
work  cannot  strictly  be  taken  as  an  authority,  appears  to 
me  to  militate  against  the  principle  for  which  it  was  cited ; 
for,  knowing  as  we  all  do,  the  great  industry  of  the  writer 
of  that  excellent  and  valuable  work,  it  may  be  inferred, 
that  there  is  no  authority  to  warrant  the  distinction  as  to 
whether  or  not  the  judgment  could  have  been  entered  up 
during  the  life-time  of  the  defendant:  for  none  is  cited. 
But  it  is  immaterial  to  consider  whether  or  not  the  defend- 
ant died  before  the  judgment  was  actually  signed,  provided 
it  were  not  entered  up  till  the  plaintiff  had  a  right  to  do  so: 
when  done,  it  related  back  to  a  time  prior  to  the  decease 
of  the  defendant.     That  is  all  that  the  law  and  forms  re- 
quire; and,  as  the  judgment  was  not  entered  up,  nor  the 
money  levied  under  the  execution,  until  after  the  period 
at  which,  by  the  terms  of  the  cognovit j  the  debt  and  costs 
were  to  have  been  paid;  and,  as  the  judgment,  when  en- 
tered up,  had  relation  to  the  first  day  of  the  term  in  which 
the  cognovit  was  given,  and  before  the  death  of  the  de- 
fendant, it  appears  to  me  that  the  proceedings  have  been 
regular. 

Mr,  Justice  Park. — I  am  of  the  same  opinion.  The 
cases  of  Bragner  v.  Langmead^  and  Waghorne  v.  Lang- 
meady  to  which  my  brother  Cross  referred  us,  appear  to 
me  to  be  decisive  of  the  question.  No  doubt,  the  judg- 
ment had  relation  to  the  first  day  of  the  term  in  which  the 
cognovit  was  given,  which  was  anterior  to  the  defend- 
ant's death.  So,  the  teste  of  the  writ  on  which  the  execu- 
tion was  sued  out,  referred  to  a  day  previous  to  such 
death ;  and  the  case  of  Waghorne  v.  Langmead  is  an  ex- 
press authority  to  shew,  that,  if  a  writ  be  not  executed  un- 
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til  after  the  death  of  the  defendant,  yet,  if  it  were  tested         1828. 
previously  to  his  decease,  the  execution  is  regukr. 

Mr.  Justice  Burrough. — The  debt  was  ascertained  in 
the  life-time  of  the  defendant,  and  it  was  agreed,  that,  if  it 
were  not  paid  on  or  before  the  1st  o{  April,  judgment  was 
to  be  entered  up.  The  clear  and  evident  meaning  of  the 
parties  was,  that,  if  default  were  made  in  payment  on  that 
day,  the  plaintiff  might  enter  up  judgment,  and  sue  out 
execution  thereon;  and,  as  the  judgment,  when  signed, 
had  relation  to  the  first  day  of  the  term  in  which  the  de- 
fendant gave  the  cognovit,  and  the  Jieri  /ados  was  tested 
of  a  day  in  that  term  previously  to  his  death,  I  am  clearly 
of  opinion  that  there  is  no  ground  for  setting  them  aside. 

Mr.  Justice  Gaselbe. — It  appears  to  me  that  the  judg- 
ment and  execution  in  this  case  are  perfectly  regular.  In 
Wybome  v.  Ro^s,  this  Court  took  a  distinction  between  a 
cognovit  and  a  warrant  of  attorney,  and  said,  that,  **  where, 
a  man  acknowledges  the  cause  of  action,  the  plaintiff 
may  sign  judgment  at  any  time.**  When  an  application 
is  made  to  enter  up  judgment  on  a  warrant  of  attorney, 
the  Courts  require  an  affidavit  to  be  made,  shewing  that 
the  party  is  alive  within  the  term  in  which  the  application, 
is  made;  and  they  would  not  allow  judgment  to  be  enter- 
ed up,  if  they  found  that  the  defendant  was  dead.  But, 
if  a  party  confesses  an  action,  and  gives  a  cognovit,  the 
plaintiff  does  not  require  the  authority  of  the  Court  to 
enter  up  judgment;  and  here,  although  judgment  was  not 
to  be  entered  up  unless  default  were  made  in  payment  on 
a  particular  day,  which  was  after  the  term  in  which  the 
cognovit  was  given,  yet,  as  the  judgment  had  relation  to 
the  first  day  of  that  term,  when  the  defendant  was  alive, 
there  is  no  ground  for  the  application. 

Rule  discharged,  with  co^^ts. 
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1828. 

Saturday^ 
June  7th, 

This  Court  has 
no  power  to 
compel  attig- 
neet  of  a  bank- 
rupt to  enter  of 
record  the  pro- 
ceedings  under 
the  commiwion, 
in  order  to  make 
them  admiftible 
in  evidence  un- 
der the  9dth 
fection  of  the 
statute  6  Geo,  4, 
c.  16.  Theappli- 
ration  for  that 
purpose  must 
be  made  to  the 
Lord  Chan- 
cellor. 


Johnson  r.  Gillett  and  Others. 

JUR.  Serjeant  Wilde  applied  for  a  rule  nisi  to  compel 
the  defendants,  assignees  of  a  bankrupt,  to  enrol  the  pro- 
ceedings under  the  commission,  pursuant  to  the  statute  6 
Geo.  4,  c.  16.  He  founded  his  motion  on  an  affidavir 
which  stated,  that  the  plaintiff  had  applied  to  the  defend- 
ants, as  assignees,  to  register  the  proceedings,  or  cause 
them  to  be  enrolled;  that  they  had  refused  to  do  so;  and 
that,  until  they  were  entered  of  record,  the  plaintiff  could 
not  produce  them  in  evidence,  by  virtue  of  the  96th  sec- 
tion of  the  statute  (a).     The  learned  Serjeant  submitted, 


(a)  The  95th  section,  enacts, 
''  That  all  thin^  done  pursuant  to 
the  act  passed  in  the  fifth  year  of 
King  .George  the  Second  *,  and 
hereby  repealed,  whereby  it  was 
enacted,  that  the  Lord  Chancellor 
should  appoint  a  place  where  all 
matters  relating  to  commissions  of 
bankruptcy  should  be  entered  of  re- 
cord, and  should  appoint  a  person 
to  have  the  custody  thereof,be  here- 
by confirmed,  and  the  Lord  Chan- 
cellor shall  be  at  liberty,  from  time 
to  time,  by  writing  under  his  hand^ 
to  appoint  a  proper  person,  who 
shall,  by  himself,  or  his  deputy  (to 
be  approved  by  the  said  Lord 
Chancellor),  enter  of  record  all 
matters  relating  to  commissions, 
and  have  the  custody  of  the  entries 
thereof;  and  the  person  so  to  be 
appointed,  and  his  deputy,  shall 
continue  in  their  respective  offices 
so  long  as  they  shall  respectively 
behave  themselves  well,  and  shall 
not  be  removed,  except  by  order 


in  writing  under  the  hand  of  the 
Lord  Chancellor,  on  sufficient 
cause  therein  specified.** 

The  96th  section  enacts,  «*That, 
in  all  commissions  issued  after 
this  act  shall  have  taken  effect,  no 
commission  of  bankruptcy,  ad- 
judication of  bankruptcy  by  the 
commissioners,  or  assignment  of 
the  personal  estate  of  the  bank- 
rupt, or  certificate  of  conformity, 
shall  be  received  as  evidence  in 
any  Court  of  law  or  equity,  unless 
the  same  shall  have  been  first  so 
entered  of  record  as  aforesaid. 
Provided  that,  on  the  production 
in  evidence  of  any  instrument  so 
directed  to  be  entered  of  record, 
having  the  certificate  thereon 
purporting  to  be  signed  by  the 
person  so  appointed  to  enter  the 
same,  or  by  lus  deputy,  the  same 
shall,  without  any  proof  of  such 
signature,  be  received  as  evidence 
of  such  instrument  having  been 
so  entered  of  record  as  aforesaid." 


•  Cap.  30,  s.  41. 


IN  THE  NINTH  YEAR  OF  GEO.  IV. 


9 


that  it  was  the  duty  of  the  defendants,  as  assignees,  to 
cause  the  proceedings  under  the  commission  to  be  entered 
of  record,  and  that  this  Court  had  jurisdiction  to  compel 
them  to  do  so,  on  the  same  principle  as  they  might  require 
a  party  to  produce  a  written  instrument  for  the  purpose  of 
getting  it  stamped,  in  order  to  render  it  admissible  in  evi* 
dence  at  the  trial  (a). 

But  the  Court  were  clearly  of  opinion  that  they  had  no 
power  to  interfere,  and  said  that,  as,  by  the  95th  section, 
it  was  proTided,  that  the  Lord  Chancellor  should  appoint 
a  place  where  all  matters  relating  to  commissions  should 
be  entered  of  record,  and  also  appoint  a  proper  officer  (&) 
to  make  such  entries;  and  as,  by  the  96th  section,  the  cer* 
tifieate  of  the  entry  was  directed  to  be  received  %s  evi- 
dence of  an  instrument's  having  been  entered  of  record, 
without  proof  of  the  signature  of  the  officer,  the  proper 
mode  of  proceeding  was,  by  petition  to  his  Lordship* 

Rule  refused* 

(a)  See  BaUtfiunx,  PhiUipip  4      Clerk  of  the  Enrolments — See 
TmibI.  157.  Eden's  Bankrupt  Law,  2nd  Edit. 

(h)  This  officer  is  called  the     353. 


Lawrence  r.  Hooker. 


Saiurdayf 

A  RULE  was  applied  for  by  Mr,  Serjeant  Wilde,  call-  in  *«»*«  «» 

,    -      /  ,  ,1  ,  taking  the  ptaln- 

log  on  the  defendant  to  shew  cause  why  he  or  his  attor-  tiff'i  goodi,  the 
ney  should  not  produce  to  the  commissioners  of  stamp-  comptTthc  de- 
duties  a  certain  authority  or  agreement  in  writing  entered  J^***"*  ^  F©- 
into  with  the  defendant^  by  one  Robert  Jee  (by  virtue  of  meattDtcndin- 
which  certain  goods  and  chattels  of  Jee  were  released  defendant  and 

from  a  distress  then  levied  upon  them  by  the  defendant,  pj,— JJ^^  of  get- 
ting it  itamped, 
on  the  alBdaTit 

of  the  latter,  stating  that  the  plaintiff's  goods  were  talcen  under  a  distresi  levied  at  the  inatance  of 

the  defendant  on  liini,  J.  T,;  and  that  the  goodj  of  the  latter  (which  were  released  by  the  agreement) 

were  sufficient  to  satisfy  the  distress. 
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1828.         on  certain  conditions  therein  named)}  in  order  that  the 

Lawrence      ^Teement  might  be  stamped  and  given  in  evidence  at  the 

V.  trial ;  and  that^  in  the  meantime^  all  further  proceedings  in 

Hooker.  -  .   ,     ,  i 

the  cause  might  be  stayed. 

The  motion  was  founded  on  affidavits,  which  stated,  that 
tlie  action  (trover)  was  brought  to  recover  damages  for  the 
collusive  conversion  and  detention  by  the  defendant  of  a 
horse  and  harness,  the  property  of  the  plaintiff,  under 
colour  of  a  distress  for  rent  owing  to  the  defendant  from 
Jee;  that  a  certain  memorandum  or  agreement  in  writing 
was  entered  into  between  Jee  and  the  defendant,  which 
was  not  stamped,  and  which  was  in  the  hands  of  the  defend- 
ant or  his  attorney ;  and  that  the  plaintiff  could  not  safely 
proceed  to  the  trial  without  producing  or  giving  the  memo- 
randum in  evidence,  properly  stamped. — Jee  also  deposed, 
that,  on  the  ^Oth  August,  18S7,  he  entered  into  an  agree- 
ment with  the  defendant,  authorizing  the  latter  to  remain  in 
possession  of  certain  household  goods  and  effects  distrain- 
ed on  by  the  defendant  for  rent  due  to  him  from  Jee  (un- 
der which  distress  the  horse  and  harness  of  the  plaintiff 
had  been  taken),  for  a  time  beyond  the  period  limited  by 
law  for  the  condemnation  of  such  distress,  upon  certain 
conditions  in  the  agreement  named,  whereby  the  plain- 
tifi^s  horse  and  harness  became  liable  to  the  distress,  and 
were  taken  and  condemned,  instead  of  the  said  goods 
and  effects  of  Jee,  which  would  have  been  sufficient  to 
satisfy  the  distress  and  rent  due  from  him  to  the  de- 
fendant. 

Under  these  circumstances,  the  learned  Serjeant  sub-n 
mitted,  that  the  plaintiff  was  entitled  to  have  the  agreement 
produced,  for  the  purpose  of  its  being  stamped,  which  the 
defendant  had  refused,  well  knowing  that  the  plaintiff  must 
be  nonsuited  if  it  were  found  not  to  be  properly  stamped 
when  called  for  at  tlie  trial.  He  cited  Bateman  v.  Phillips  (a) , 

(«)  4  'Jaunt.  167. 
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where  the  Court,  on  the  aj^lkation  of  the  plaintiffs^  com- 
pelled a  defendant  to  produce  an  unstamped  agreement 
which  was  in  his  custody,  and  to  which  the  plaintiffs  claim- 
ed to  be  parties  in  interest,  in  order  that  they  might  get  it 
stamped;  although  they  had  not  signed  the  instrument,  and 
their  interest  only  appeared  on  their  own  declaration,  which 
merely  proved  a  claim,  not  an  interest;  and  he  contended, 
that,  although  the  Court  will  not  in  general  oblige  a  de- 
fendant to  produce  a  written  instrument,  in  his  possession, 
for  the  purpose  of  its  being  inspected  or  copied,  unless  it 
be  deposited  with  him  as  a  trustee  for  other  parties  inter- 
ested ;  yet,  as  the  plaintiff*s  object  was  merely  to  procure 
the  agreement  to  be  stamped,  as  he  could  not  safely  pro- 
ceed to  trial  without  it,  and  it  could  not  be  admitted  in 
evidence  unless  properly  stamped,  they  might  exercise 
their  discretion  in  granting  the  application. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  we 
ought  not  to  interfere  so  as  to  affect  the  rights  or  liabili- 
ties of  third  persons.  The  case  of  Bateman  v.  PhiUips 
somewhat  extended  the  rule  that  had  previously  been  act- 
ed on  by  the  Courts,  as  to  requiring  a  party  to  produce  a 
written  instrument  in  his  custody  for  the  purpose  of  get- 
ting it  stamped.  Here,  the  plaintiff  complains  that  the 
defendant  has  taken  his  property  under  a  distress  for  rent 
due  to  him  (the  defendant)  from  Jee.  If  the  plaintiff 
wishes  to  procure  the  agreement,  he  must  apply  to  a  Court 
of  Equity ;  but  it  would  be  too  much  for  us  to  interpose  to 
determine  as  to  the  equftable  rights  of  the  defendant  and 
Jee. 

Mr.  Justice  Gaselee. — The  plaintiff  might  say  that  the 
agreement  between  the  defendant  and  Jee  was  illegal  and 
fraudulent,  and  that  the  gettuig  it  stamped  might  make 
them  responsible,  as  it  would  be  thereby  rendered  avail- 
able agauist  them;  and,  if  they  had  discovered  that  the 
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1828.        agreement  was  illegal,  they  might  have  abandoned  it  alto- 

Lawrence     gc'^®'»  or  declined  to  act  upon  it.     At  all  events,  the 

V.  plaintiff  can  only  obtain  relief  by  an  application  to  a  Court 

Hooker.  „ 

of  l!«quity. 

Mr.  Justice  Pauk,  and  Mr.  Justice  BuRaouou  con- 

curring — 

Rule  refused. 


Saturday,  Revett  V.  Browne,  Goocu,  and  Chapman. 

June  7th.  p»^ 

Theplaintiffwu  1  lIIS  was  an  action  of  trespass.     The  first  count  of  the 

chaSTwWch  ^I^claration  stated,  that,  on  the  1st  January ^  1826,  and  on 

he  RM^ed,  to-  divers  other  days  before  the  commencement  of  the  suit,  the 

gether  with  all  ^ 

Us  other  pro-  defendants  broke  and  entered  a  certain  messuage  of  the 

l^for^he  pur^  plaintiff,  and  forced  and  broke  open  the  doors  thereof, 

pow  of  paying  i^^^  ^qq\^  them  awav,  and  converted  them  to  their  own  use. 

off  debts  and  -^ ' 

incumbrances.  The  second  count  was  for  breaking  and  entering  a  certain 

possession  of  the  Other  messuage  of  the  plaintiff,  and  expelling  him  from  the 

fhc^nTeyance  "®^'  possession,  and  occupation  thereof, 
and  the  defend-       The  defendants  pleaded,— -/{r^^,  not  guilty, — secondly^ 

anU,  as  h'ls  ser-  .i/i^i#.i« 

vants,  broke  and  that  the  messuagcs  in  the  first  and  last  counts  of  the  de- 

^Mei,  the^key  claratiou  mentioned  were  the  messuages,  soil,  and  free- 

being  in  die  pos-  hold,  of  one  Thomds  Hudsou;  wherefore  the  defendants, 

session  of  the  '  ' 

piabtifl;  who  as  his  servants,  and  by  liis  command,  at  the  said  time 

P^^'Xm:  when  &c.,  broke  and  entered  the  said  messuages,  so  being 

;;;^"5r^  W-  messuages,  soil.  and  freehold, 
of  the  key  did        The  plaintiff  added  a  similiter  to  the  first  plea,  and 

not  give  the  .  *  .  ■         , 

pUOntifrsnch  a  iiewly  assigned — that  the  messuages  in  the  first  and  last 

Son^of^Ae**"  counts  of  the  declaration  mentioned  were  certain  messn- 

^WfiThim^*'*"  ^8^^  abutting  &c.  (here  the  abuttals  were  set  out),  and 

maintain  tres-  were  Other  and  different  messuages  from  those  in  the  de- 

OMPTtf— whe-  fendant*s  last  plea  mentioned,  &c. 
l^atodTto^bll      The  defendants  pleaded  not  guilty  to  the  new  assign- 

filled  up  after  its  ment;  on  which  issue  was  joined. 

execution,  with 

the  consent  of 

the  party  convey ii^,  does  not  vitiate  the  conveyance  .' 


Browmb. 
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At  the  trialj  before  Mr.  Baron  Garraw,  at  the  Ust  Sum'         i8S8. 
mer  Assizes,  at  Bury  St  Edmunds,  it  appeared  that  the       rktbtt 
plaintiff  hady  in  1823,  built  a  chapel  on  certain  waste  land 
on  his  estate  in  Suffolk,  and  that  the  defendants  broke  it 
open,  upon  which  the  present  action  was  brought;  that  the 
plaintiff,  being  in  embarrassed  drcumstancesyin  November, 
1825,  executed  deeds  of  lease  and  release  (and  also  a  deed 
of  tmst),  by  which  he  conveyed  all  his  estates  in  Suffolk  to 
one  Hudson,  upon  trust  to  seU,  and,  out  of  the  produce,  to 
pay  a  debt  due  to  one  Mills,  as  also  certain  incumbrances, 
the  surplus  being  to  be  paid  to  the  plaintiff;  that  the  deeds 
were  executed  by  the  plaintiff  in  the  King's  Bench  prison, 
whibt  he  was  in  confinement  there  at  the  suit  of  Hudson 
and  Mills;  and  that  a  blank  was  left  in  the  deed  of  trust 
for  the  insertion  of  the  sum  due  to  Mills:  which  blank 
was  afterwards  filled  up  with  the  sum  of  14,858/.  8s.  8d. 
It  also  appeared  that  Hudson  obtained  possession  of  the 
plaintiff's  property  under  these  deeds,  and  that  Mills  pro- 
cured the  key  of  the  chapel,  which  he  gave  to  a  person  to 
whom  the  plaintiff  paid  two  shillings  a  week  for  keeping 
the  chapel  clean ;  that  this  person  lent  the  key  to  preachers 
of  different  persuasions;  that  the  plaintiff  occasionally 
preached  in  the  chapel,  and  was  the  last  person  who  offici- 
ated there;  and  that  he  afterwards  refused  to  return  it, 
on  demand  made  by  Browne,  who  acted  as  the  attorney 
of  Hudson;  whereupon  the  defendant  Chapman,  under 
Broums  direction,  broke  open  the  chapel. 

For  the  plaintiff,  it  was  contended,  that  the  deeds  by 
which  his  property  was  conveyed  to  Hudson,  were  void, 
by  reason  of  the  insertion  of  the  sum  due  to  Mills  after 
they  were  executed ;  and  also  that  they  were  obtained  from 
the  pontiff  by  covin  and  fraud. 

The  learned  Baron  left  it  to  the  Jury  to  say,  whether  or 
not  the  plaintiff  had  a  sufficient  possession  of  the  chapel,  at 
the  time  the  trespass  in  question  was  committed,  to  enable 
him  to  maintain  this  action ;  and  he  observed,  that  it  was 
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1628.  not  for  them  to  determine  whether  or  not  the  deeds  had 
heen  obtained  from  the  plaintiff  by  fraud,  it  being  the  pro- 
vince of  a  Court  of  Equity  to  decide  that  question.  It 
appearing!  howeverj  that  the  defendant  Gooch  had  not 
taken  any  active  part  in  breaking  open  the  chapel,  but  had 
only  occasionally  preached  there,  and  was  present  at  the 
time,  the  Jury,  under  the  learned  Judge^s  direction,  found 
a  verdict  for  him;  and  for  the  plaintifT against  Brown  and 
Chapman, — damages, /or^y  shillings. 

Mr.  Serjeant  Storks,  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  on  the  ground  that  the  plaintiff  had  not 
such  a  possession  of  the  chapel  as  to  enable  him  to  main- 
tain trespass,  the  title  being  in  Hudson,  to  whom  the  plain- 
tiff's property  was  conveyed  by  the  deeds,  and  under  whose 
authority  the  defendants  acted  in  breaking  open  the  door 
of  the  chapel. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  deeds  in 
question  were  void,  having  been  obtained  from  the  plaintiff 
whilst  he  was  under  duress,  and  the  amount  alleged  to  be 
due  from  him  to  Mills  being  left  in  blank  at  the  time  the 
deed  of  trust  was  executed.  Neither  of  the  deeds,  there- 
fore, could  be  rendered  available  to  Hudson  by  the  blank 
being  afterwards  filled  up.  It  did  not  appear  at  the  trial  by 
whom  or  when  the  sum  was  inserted.  It  was,  at  all  events,  a 
material  alteration,  and  had  the  effect  of  vitiating  one  of 
the  deeds  altogether;  and,  although  the  blank  might  have 
been  left  with  the  knowledge  of  the  plaintiff,  and  the 
insertion  of  the  sum  said  to  be  due  to  Mills  afterwards 
assented  to  by  the  plaintiff,  still  that  could  not  cure 
the  defect.  In  Butter's  Nisi  Prius,  it  is  said  (a),  ^'  If  a 
deed  contain  divers  distinct  and  absolute  covenants,  if 

(a)  7th  Edit,  by  Hrulgmnn;  1/2. 
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any  of  tbem  be  altered,  by  additions,  interlineations^  or 
rasure,  ibis  mbfeasance  ex  poH  facto  avoids  the  whole 
deed.*"  The  defendants  had  no  interest  in  the  chapel, 
and  die  pliuntiff  had,  at  all  erents,  a  sufficient  possession 
to  maintain  trespass  against  them.  They  have  merely 
pleaded  not  guiky  to  the  new  assignmafit,  which  cannot 
entitle  them  to  justify  the  breaking  and  entering  the  chapd 
by  the  command  of  Hmimm.  As,  therefore,  the  defend* 
ants  bad  no  title,  they  must  be  considered  as  wrong  doers.^ 
Even  Hudson  himself  had  no  interest,  as  none  of  the  plain« 
tifi  a  property  was  conreyed  to  him  by  the  deeds.  The 
question  as  to  possession  waa  properly  left  to  the  Jury,  and 
there  is  no  ground  to  disturb  tibe  Terdict. 

Mr.  Seijeant  Storks^  in  support  of  his  rule* — ^There  is 
no  pretence  for  sajFing  that  any  fraud  has  been  effect- 
ed, or  was  contemplated  by  either  of  the  parties  at  the 
time  the  plaintiff  executed  the  deeds  by  which  he  con^ 
veyed  his  property  to  Hudson.  The  plaintiff's  legal 
estate  passed  to  Hudson  by  the  deeds  of  lease  and  release, 
as  tbey  gave  him  a  power  to  sell,  and  to  appropriate  the 
proceeds  to  the  payment  of  the  plaintiff's  creditors,  of 
nihom  Mills  was  the  principal.  It  was,  therefore,  immate- 
rial whether  the  deed  of  trust  was  executed  or  not,  as  it  was 
merely  confirmatory  of  the  former  deeds.  The  plaintiff  did 
not  deny  that  MiUs  was  his  creditor;  and,  as  the  extent 
of  his  demand  was  not  ascertained  when  the  deeds  were 
executed,  a  blank  was  left  for  the  amount,  with  the  as- 
sent of  the  plaintiff,  and  at  his  particular  request.  It  is, 
therefore,  futile  to  say  that  the  deeds  are  void  on  the 
ground  of  fraud.  In  Doe  d.  Lewis  v.  Bingham  (a),  a 
mortgagee  by  deed  conveyed  the  legal  estate  to  the  mort- 
gagor, upon  being  paid  the  mortgage-money,  and  the  lat- 
ter re-conveyed  it  to  trustees  for  the  purpose  of  securing 

(«)  4  Barn.  &  Aid.  6/2. 
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1828.  ui  annuity.  At  tlie  time  of  the  execution  by  the  mortga« 
gee^  there  were  several  blanks  left  in  the  deed  for  the  sums 
to  be  received  by  the  mortgagor  from  the  grantees  of  the 
annuity^  which  were  all  filled  up  at  the  time  of  the  execu- 
tion of  the  deed  by  the  mortgagor ;  but  several  interline- 
ations were  made  in  that  part  of  the  deed  after  the  exe- 
cution by  the  mortgagee :  and  it  was  held  that  the  deed 
was  not  therefore  void,  but  operated  as  a  good  conveyance 
of  the  estate  from  the  mortgagor  to  the  trustees  for  the 
payment  of  the  annuity.  Here,  the  defendants  entered  the 
chapel  by  the  command  of  Hudson^  who  had  the  legal 
estate.  They  must,  therefore,  be  considered  as  his  agents; 
and,  as  the  key  of  the  chapel  was  given  to  MHU^  and  by 
him  deposited  with  his  gardener,  who  merely  lent  it  to  the 
plaintiff  for  the  purpose  of  preaching  in  the  chapel,  which 
others  were  in  the  habit  of  doing,  the  plaintiff  had  not  such 
an  exclusive  right  of  possession  as  to  enable  him  to  main* 
tain  this  action. 

Lord  Chief  Justice  Best. — If  it  were  necessary  for  us  to 
4bdde  whether  or  not  the  deeds  conveyed  a  title  to  Hud- 
son,  under  whose  authority  the  defendants  acted,  so  as  to 
negative  the  plaintiff's  right  of  possession,  and,  conse- 
quently, his  right  to  maintain  this  action,  I  should  have  de- 
sired time  to  consider.  I  do  not,  however,  think  it  necessary 
for  us  to  touch  that  question.  I  am  clearly  of  opinion 
that  the  plaintiff  had  not  such  a  possession  as  would  entitle 
him  to  maintain  trespass.  Possession  alone  will  certainly  en- 
title a  party  to  maintain  trespass  as  against  a  wrong  doer ;  but 
it  must  be  a  clear  and  exclusive  possession.  Now,  the 
plaintiff  in  this  case  had  not  such  a  possession.  It  appears 
that  he  had  built  the  chapel,  and  for  a  certain  period 
might  have  had  the  exclusive  possession  of  it.  Had  there 
been  no  evidence  to  shew,  that,  at  a  subsequent  time,  other 
transactions  had  taken  place,  changing  the  aspect  of  affairs, 
this  would  have  sufficed  to  warrant  the  Jury  in  finding  the 
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possesBion  to  be  in  bim.    But  it  appears,  that,  after  the         1828. 
conveyance  by  the  plaintiff  to  Hudson,  a  gardener  kept 
the  key  of  the  chapel^  which  was  delivered  to  him,  not  by 
the  plaintiff,  but  by  MiUs;  and  the  evidence  of  this  person 
went  to  shew,  that,  when  the  plaintiff  had  the  key  (which 
was  only  occasionally),  it  was  not  delivered  to  him  as  a 
symbol  of  possession,  but  merely  to  enable  him  to  enter 
the  chapel  to  preach.     If  that  could  be  considered  a  suffi- 
cient possession,  any  person  who  is  permitted  to  preach  in 
a  church  or  chapel,  even  for  one  day,  might  be  said  to 
have  possession  of  it.     But  I  am  of  opinion  that  the  plain- 
tiff had  not  such  a  possession  as  would  entitle  him  to  main* 
tain  trespass.     To  do  so,  it  was  necessary  that  he  should 
have  at  least  a  clear  right  of  possession  against  all  the 
world,  except  the  true  owner.     Now,  the  plaintiff  never 
had  such  a  right;  and,  certainly,  not  a  sufficient  posses- 
sion at  the  time  the  alleged  trespass  was  committed,  to  en- 
able him  to  maintain  this  action.     I,  therefore,  think,  that 
the  rule  for  a  nonsuit  must  be  made  absolute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Con- 
sidering the  nature  of  the  tenure  of  the  chapel,  and  the 
purposes  for  which  it  was  used,  one  cannot  well  come  to  a 
different  conclusion.  Had  the  plaintiff  regularly  and  ex- 
clusively used  the  chapel  himself,  and  always  kept  the  key 
in  his  possession,  for  the  purpose  of  preaching  there,  the 
case  would  have  been  otherwise;  but  it  appears  that  the 
chapel  was  open  to  any  one  who  chose  to  preach  in  it;  and 
there  was  no  exclusive  possession  in  the  plaintiff  even  for 
that  purpose :  the  chapel  was  open  to  all  descriptions  of 
persons.  Under  these  circumstances,  I  am  clearly  of 
opinion,  that  there  was  not  sufficient  evidence  to  go  to  the 
Jury,  of  the  plalntiff*s  having  such  an  exclusive  possession 
as  to  entitle  him  to  maintain  this  action. 

Mr.  Justice  Burrough. — I  think  my  brother  Garrow 

VOL.  II.  c 
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Rbvbtt 
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Browkb. 


ought  to  have  nonsuited  the  plaintiff,  at  there  was  no  evi- 
dence of  possession  in  him. 

Mr.  Justice  Gasbleb. — It  does  not  appear  that  any  rent 
was  ever  paid  to  the  plaintiff  for  the  chapel^  or  that  he 
derived  any  interest  from  the  letting  of  the  seats  or  pews^ 
or  in  any  other  manner  interfered  with  its  internal  manage- 
ment. The  key  was  left  by  MiUs  with  the  gardener,  who 
admitted  any  person,  of  whatever  sect  or  denomination, 
to  preach  there,  and  the  plaintiff  paid  this  man  two  shil- 
lings per  week,  as  a  gratuity  or  fee  for  his  trouble  in  keep- 
ing the  chapel  in  a  clean  state;  and  others  who  were  in  the 
Iiafail  of  preaching  there,  might  have  done  the  same* 


Rule  absolute,  for  a  nonsuit. 


June  9th, 

In  a  joint  ac- 
tion of  tretpan 
against  leTeral 
defendants, 
there  cannot  be 
a  nonsuit  as  to 
one,  and  a  ver- 
dict against  the 
others. 


Mr.  Serjeant  Wilde  now  submitted,  that,  the  Juty  having 
found  a  verdict  for  one  of  the  defendants,  there  could  not 
be  a  nonsuit.  And  he  referred  to  Tidd*s  Practice  (a),  where 
it  is  said,  that,  *'  id  a  joint  action  against  several  defend- 
ants, the  plaintiff  cannot  be  nonsuited  as  to  one  of  them 
only;  and,  therefore,  if  bne  of  two  defendants  suffer  judg- 
ment by  default,  and  the  other  go  to  trial,  the  plaintiff 
cannot  be  nonsuited  as  to  hhn;  but  such  defendant  must 
have  a  verdict,  if  the  plaintiff  fail  to  make  out  his  case.'* 

In  this  the  Court  aequiesced,  and  directed  a  new  trial, 
and  ordered  the  rule  to  be  altered  accordingly. 

Rule  absolute,  for  a  new  trial. 


(a)  VoL  2,  7th  £dit.  895. 
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I8l>S. 

Whale  r.  Lenny  and  Others.  Monday, 

^^  June  9(A. 

J  HIS  was  an  action  of  eovenant,  brought  by  the  plain-  in  an  action  by 
tiflF^  as  reTersioner,  against  the  defendantSi  as  assignees  of  againat  ms%- 
a  bankrupt.      The  declaration  stated,  that  the  plaintiff  J^fo^J^^i" 
was  seised  in  fee  in  reversion,  and  assigned  for  breaches,  breaches  of  co- 

.  .  «f        1         1      ff       1  venantinalease, 

—Jirsif  non-payment  of  rent; — secondly,  that  the  bankrupt  the  Court  refus- 
permitted  the  premises  demised  to  be  out  of  repair ; — thirds  J^^dants'^to*'* 
(y,  that  he  dug  up  a  bowling  green,  contrary  to  his  co-  ?|!ff!*^?*, 
venant; — and  Uutly^  that  he  had  injured  the  premises  by  that  the  pre- 
pulling  down  shelves  and  other  articles  belonging  to  the  ^^totbcmby 
dwelling-house.    The  plaintiff  excused  proferi  of  the  lease  ■•^"^»•• 
on  which  the  action  was  brought,  alleging  that  it  was  in 
the  possession  of  the  defendants,  as  assignees. 

Mr.  Serjeant  Josef,  on  the  first  day  of  this  Term,  ob- 
tained a  rule  nUi  to  plead  several  matters,  vi». — firsts 
mm  e9t  factum; — secondly^  that  the  lease  or  deed  was  not 
in  the  possession  of  the  defendants; — thirdly ^  that  the 
premises  did  not  come  to  the  defendants  by  assignment; — 
and  lastly f  that  the  bankrupt  had  performed  all  the  cove- 
nants on  his  part  to  be  performed  and  fulfilled,  according 
to  the  terms  of  the  lease. 

The  learned  Serjeant  now  applied  to  make  the  rule  ab- 
solute, and  submitted,  that  these  pleas  might  well  stand 
together,  as  they  were  not  inconsistent  with  each  other ; 
that  the  defendants,  as  assignees,  had  their  election  to 
accept  the  lease  or  not;  and  that  they  were  not  bound  to 
take  what  Lord  Kenyan  termed  a  damnosa  hctrediiaSf 
as  the  lease  might  be  a  burthen  rather  than  a  benefit  to 
the  bankrupt's  estate. 

But  the  Court  said,  that  the  pleas  of  non  est  factum, 
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and,  that  the  premises  did  not  come  to  the  defendants  by 
assignment,  ought  not  both  to  stand. 

The  learned  Serjeant,  therefore,  consented  to  withdraw 
the  former;  and  on  these  terms  the  rule  was  made — 


Absolute. 


Monday^ 
June  9th. 

In  a  qaestion  of 
pedigree,  declt- 
rations  efa  par- 
ty connected  by 
marriage  are  re- 
ceivable in  evi- 
dence.    There- 
fore, in  an  action 
of  ejectment,  de- 
clarations by  a 
woman,  that  her 
first  husband 
used  to  say  that 
the  estate  would 
go  to  /.  F.,  and, 
after  his  death, 
to  his  heir  (un- 
der whom  the 
lessor  of  the 
plaintiff  claim- 
ed), were  held 
to  be  admissible 
in  evidence  to 
shew  the  re- 
lationship and 
affinity  of/.  F. 
to  the  lessor  of 
the  plaintiff. 


Doe  on  the  demise  of  Samuel  Futter  r.  Randall* 

1.  HIS  was  an  action  of  ejectment. — At  the  trial,  before 
Lord  Chief  Baron  Alexander,  at  the  kst  Summer  Assizes 
at  Norwich,  the  lessor  of  the  plaintiff  claimed  as  cousin 
and  heir-at-law  of  one  John  Futter,  who  was  seised,  and 
in  possession,  of  the  premises  sought  to  be  recovered  by 
this  action,  and  who  died  so  seised  in  1769.  It  appeared, 
by  the  plaintiff's  pedigree,  that  John  Futter,  the  ancestor, 
left  a  son  James,  who  had  issue  a  son  James,  whose  eldest 
son  was  Samuel,  under  whom  the  lessor  of  the  plaintiff 
claimed.  The  defendant  was  in  possession  under  the  per- 
son last  seised,  who  claimed  under  Richard,  the  brother 
of  John  Futter, 

For  the  lessor  of  the  plaintiff,  a  witness  stated,  that  be 
remembered  John  Futter,  vfho  was  a  wholesale  tailor;  that 
he  left  a  widow,  who  married  a  person  named  Edwards, 
twenty-eight  days  after  her  first  husband's  death ;  that  she 
died  twenty-eight  years  since;  and  that  he,  Edwards,  was 
buried  aboutfifty-eight  years  ago.  Another  witness  (James 
Chapman),  aged  eighty-two,  son  of  Ann  Futter  by  Chap- 
man, said,  that  he  had  heard  his  uncle  James  talk  of  the 
father  of  John;  that  he  knew  John,  but  did  not  know 
where  he  lived;  that  his  uncle  James liyed  at  St.  Faith's, 
and  that  he  had  heard  him  speak  of  a  cousin,  but  did  not 
recollect  his  christian  or  sirname,  nor  where  he  lived ;  that 
he  had  heard  James  Futter,  his  uncle,  say  that  James 
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Fuller  of  Vintry  was  the  cousin  of  Jokn^  who  bad  the  1828. 
estate  at  Cawston;  that  James  Ftttierof  Cawsion  was  the 
son  of  witness's  uncle;  that  James  of  VitUry  had  two 
sons,  Samuel  and  James;  that  Samuel  had  been  dead 
some  time,  but  that  witness  did  not  know  what  children  he 
had.  A  third  witness  (Elizabeth  Cooper)  said,  that  she 
knew  Mrs,  Edwards;  that  her  first  husband  was  John  Put- 
ter; that  she  said  that  James  Putter  w^  to  have  the  estate; 
that  John,  her  husband,  used  to  say,  that  the  estate  would 
go  to  James  Putter ,  and,  after  his  death,  to  his  heir;  that 
Mrs.  Edu>ards  ako  said,  that  her  first  husband  told  her 
on  his  death-bed  that  the  estate  would  go  into  the  family 
of  the  Putters,  and  that  it  was  Putter  of  Vintry  who  was 
to  succeed.  Two  other  witnesses  swore  that  they  knew 
James  Putter  of  Vintry,  and  had  often  heard  him  say  that 
he  was  cousin  to  John  Putter  of  Cawston,  the  wholesale 
tailor,  who  had  the  estate;  and  that,  after  the  decease  of 
Mrs.  Edwards,  the  estate  would  come  to  him ;  that  James 
of  Vintry  left  two  sons,  Samuel  and  James;  that  Samuel 
was  the  eldest,  and  died,  leaving  a  son  named  Samuel,  who 
was  married.     The  Jury  found  a  verdict  for  the  plaintiff*. 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  msi  that  this  verdict  might  be  set  aside  and 
a  new  trial  granted^  on  the  grounds,— ;/7r^/,  that  the  ver- 
dict was  not  warranted  by  the  evidence,  as  it  was  not 
shewn  that  James  Putter,  under  whom  the  lessor  of  the 
plaintiff*  claimed,  was  descended  from  or  related  to  John 
Putter,  the  ancestor; — secondly,  that  the  declarations  stat- 
ed by  the  witnesses.  Chapman  and  Cooper,  to  have  been 
made  by  James  and  John  Putter,  and  particularly  by  the 
latter,  ought  not  to  have  been  received  in  evidence.  Chap- 
mans  testimony  only  went  to  prove  that  he  had  heard  his 
uncle  James  talk  of  the  father  of  John;  but  not  that  James 
was  descended  from  him.  For  aught  that  appeared  to 
the  contrary,  he  might  have  belonged  to  another  family  of 
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1828.  the  name  of  Fuiier.  In  the  case  of  the  Berkeley  Vcev- 
age  (a),  Lord  Eidatif  after  referring  to  the  case  of  the 
Banbury  Peerage,  said  (A),  that  in  that  case,  as  the  depo- 
sitions under  the  bill  to  perpetuate  testimony  contained 
many  statements  with  regard  to  pedigree,  a  question  was 
put  to  the  Judges,  whether,  if  they  could  not  be  received 
as  depositions,  they  could  be  received  as  declarations. 
The  Judges  thought  that,  at  all  ev^its,  the  depositions 
could  not  be  recdved  as  declarations,  unless  the  indivi* 
duals  whose  declarations  were  supposed  to  be  incorporat- 
ed in  the  depositions,  were  aliunde  proved  to  be  relatives ; 
and  that  there  was  no  such  evidence. 

The  only  material  witness  was  Mrs.  Cooper,-  and  what 
Mrs.  Edwards  told  her,  as  to  what  her  first  husband,  John 
Futter,  used  to  say,  ought  not  to  have  been  received; 
or,  at  all  events,  his  declarations  were  not  sufficient  to 
shew  that  James,  undar  whom  the  plaintiff  claimed,  was 
the  descendant  or  heir-at-law  of  the  above-named  John 
Fuiter. 

Mr.  Serjeant  Storks  now  shewed  cause. — The  plaintiff 
made  out  a  sufficient  title  to  prove  his  pedigree,  and  to 
maintain  this  action;  and  the  Lord  Chief  Baron  has  not 
expressed  any  dissatisfaction  with  the  verdict.  The  de- 
fendant claimed  as  a  branch  of  the  same  fistmily  of  the 
Futters  under  whom  the  lessor  of  the  plaintiff  claimed  to 
be  entitled,  viz,  the  brother  of  John;  and  the  testimony 
of  the  witness  Chapman,  coupled  with  that  of  Mrs.  Cooper ^ 
is  dedsive  to  shew  that  James  Fuiter  was  heir-at-law  of 
John,  the  original  purchaser.  Although  Chapman  might 
have  given  his  testimony  in  a  confused  manner,  from  age 
or  infirmity,  yet  he  was  corroborated  by  others,  and  the 
whole  of  the  evidence  was  lef^  to  the  Jury.  The  declara- 
tions of  John  Fatter,  that  James  and  his  heir  would  have 

(«)  4  Camp.  401.        {h)  Id.  419}  Starkic  ou  Evidence,  Vol.  3,  p.  1 1 12. 
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the  estate,  were  conclusive  of  the  question ;  and,  although  I82S. 
it  has  been  said  that  such  declarations  ought  not  to  hare 
been  recaved,  yet  in  Vawles  v.  Yam9g{a\  hearsay  evidence 
of  declarations,  made  by  a  deceased  husband,  as  to  the  le- 
gitimacy of  his  wife,  were  held  admbsible  in  evidence,  al- 
though he  was  not  rdated  to  her  by  blood ;  on  the  ground, 
that  a  husband  must  be  supposed  to  have  more  intimate 
knowledge  on  that  subject  than  a  distant  relation.  That 
principle  has  never  been  shaken,  and  the  present  case  must 
be  governed  by  it.  The  declarations  otJokn  Fuiier  were 
oidy  used  to  shew  the  identity  of  Jamet^  and  that  he  was 
descended  from  him. 

Mr.  Serjeant  Wiide^  in  support  of  bis  rule. — The  de- 
fendant claims  as  heir-at-law  of  the  person  last  seised  of 
the  estate  in  questien,  who  was  descended  from  Rieh^ 
ardFuUer,  the  brother  of  Jekn.  Although  the  plaintiff's 
witnesses  said  that  they  had  heard  that  James  Fuiter  was 
the  cousin  of  John^  yet  neither  of  them  proved  that  he 
was  a  relation  of  the  present  claimant,  or  that  he  was 
of  the  same  family.  James  might  have  been  a  relative, 
but  it  does  not  follow  that  he  was  heir-at-law;  and 
though  the  declarations  made  by  Mrs.  Edwards  to  EUxa- 
beth  Cooper y  that  James  FuUer  was  to  have  the  estate, 
might  be  evidence,  yet  those  of  her  husband  certainly  ought 
Dot  to  have  been  received;  and  she  did  not  prove  that 
her  husband  had  said  that  James  was  the  heir  of  John^  but 
ody  that  a  James  Fuiier  was  to  have  the  estate.  On  the 
whole,  tlierefore,  there  was  not  sufficient  evidence  to  go  to 
die  Jury  to  establish  the  plaintiff's  claim  as  heir-nt-law  of 
John  FuUer^  tiie  original  purchaser  of  the  estate. 

Lord  Chief  Justiee  Best. — This  is  an  application  for  a 
new  trial,  and  we  are  bound  to  suppose  that  every  objec- 

(a)  13  Ve».  140. 
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1828.         tion  and  observation  as  to  the  admissibility  or  effect  of  the 
evidence  tendered  for  the  plaintiff  at  the  former  trial  was 
made  by  the  counsel  for  the  defendant,  and  attended  to 
by  the  Judge,  and  that  the  whole  of  the  plaintiff's  evidence 
was  left  to  the  Jury;  and  it  appears  to  me  that  they  have 
drawn  a  right  conclusion.     They  were  satisfied  that  the 
family  of  the  Futiers,  under  whom  both  parties  claimed, 
was  one  and  the  same  family,  and  the  plaintiff  was  entitled 
to  shew  that  James  was  a  member  of  that  family.     If  not, 
it   is  quite  clear  that  the  declarations  now  objected  to 
could  not  have  been  received  in  evidence.     They  were 
admitted,  not  for  the  mere  purpose  of  shewing  that  he 
was  connected  with  the  family,  but  that  he  was  a  member 
of  it.     If,  however,  there  were  no  other  evidence  than  the 
declarations  of  John^  to  shew  that  James  was  a  member  of 
the  family,  they  could  not  have  been  received,  as  that 
would  be  carrying  the  rule  as  to  the  admissibility  of  hear- 
say  evidence  further  than  has  been  ever  yet  done,  viz.  to 
allow  a  party  to  claim  an  alliance  with  a  family  by  the  bare 
assertion  of  it.      But  it  appears  to  me  that  there  was 
other  satisfactory  evidence  in  this  case  to  shew  that  James 
of  Vintry  was  a  member  of  the  Futter  family;  and  there 
was  no  evidence  to  shew  that  there  were  two  families'of 
that  name ;  and,  even  in  the  defendant's  pedigree,  the  name 
of  James  Futier  is  introduced  as  being  descended  from 
John.  •  Laying  that  aside,  however,  it  is  necessary  to  look 
at  the  testimony  of  Mrs.  Cooper:  she  said  that  she  knew 
Mrs.  Edwards^  whose  first  husband  was  John  Futter ,  un- 
der whom  the  lessor  of  the  plaintiff  claimed ;  that  she  (Mrs. 
Edwards)  said  that  James  Futier  was  to  have  the  estate, 
and  that  John  Futter ^  her  husband,  used  to  say  that  the 
estate  would  go  to  James  Futter ^  and,  after  his  death,  to  his 
heir.  That  was  evidence  to  shew  that  James  was  a  relation ; 
and,  putting  out  of  the  question  what  John  said  as  to  the 
estate  descending  to  the  heir  oi  James y  still  his  declarations, 
as  to  the  latter  being  related  to  the  family,  were  admissible 
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and  properly  received.  Soothe  witness  CAa/unan,  although  1828. 
he  was  eighty-two  years  of  age,  might  have  had  his  recol- 
lection called  to  certain  facts  with  respect  to  Jamet  FtUter; 
for  a  person  at  an  advanced  age  frequently  remembers 
circumstances  which  passed  in  his  early  days,  although  he 
may  have  but  a  faint  or  imperfect  recollection  of  more  recent 
occurrences.  He  said  that  James  Putter  of  Cawston  was  a 
relation  of  the  family,  viz.  the  son  of  his,  the  witnesses,  uncle. 
It  must  be  admitted,  after  the  case  of  Vowles  v.  Young,  that 
the  declarations  of  a  party  connected  by  marriage  are  re- 
ceivable in  evidence.  Consanguinity,  or  affinity  by  blood, 
therefore,  is  not  necessary,  and  for  this  obvious  reason, 
that  a  party  by  marriage  is  more  likely  to  be  informed  of 
the  state  of  the  family  of  which  he  is  become  a  member, 
than  a  relation  who  is  only  distantly  connected  by  blood ; 
as,  by  frequent  conversation,  the  former  may  hear  the 
particulars  and  characters  of  branches  of  the  family  long 
since  dead :  and,  if  such  a  party,  on  cross-examination, 
were  questioned  as  to  declarations  made  by  a  person  de- 
ceased, although  he  did  not  hear  them  himself,  it  would 
be  sufficient. for  him  to  state  that  he  had  heard  his  rela- 
tions say  that  the  deceased  declared  who  and  what  his 
cousins  or  other  relatives  were.  Although  hearsay  evi- 
dence is  only  admissible  on  questions  of  pedigree  or  pre- 
scription, yet  it  is  absolutely  necessary  in  such  cases, 
as  the  facts  cannot  be  proved  by  living  witnesses  in  the 
ordinary  manner.  Still,  the  declarations  of  deceased 
parties  must  be  taken  with  all  their  imperfections ;  and, 
if  they  appear  to  have  been  made  honestly  and  fairly, 
they  are  receivable.  If,  however,  they  are  made  post 
litem  motam  they  are  not  admissible,  as  the  party  mak- 
ing  them  must  be  presumed  to  have  an  interest,  and 
not  to  have  expressed  an  unprejudiced  or  unbiassed 
opinion.  Here,  however,  I  am  of  opinion,  that  the  tes- 
timony of  Mrs.  Cooper y  as  to  the  declarations  made  hy  John 
Fuller,  the  first  husband  of  Mrs.  Edwards,  that  James 
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1828.  FuHer  was  to  have  the  estate,  was  admissible  to  shew  bis 
relationship  to  the  family,  and  lets  in  the  account  given 
of  that  person  by  C/tapman,  one  of  the  other  witnesses. 
Consideringi  therefore,  that  this  evidence  was  admissible, 
and  coupling  it  with  the  other  testimony  in  the  cause,  I 
am  of  opuiion  that  the  plaintiff's  pedigree  was  satisfac- 
torily proved,  and,  consequently,  that  the  Jury  were  fully 
warranted  in  fincUng  a  verdict  for  him. 

Mr.  Justice  Bubrougu  (a).— It  does  not  appear,  from 
the  report,  that  any  objection  was  taken  to  the  competency 
of  either  of  the  witnesses  tendered  for  the  plaintiff.  I  was 
one  of  the  counsel  in  the  case  of  Vowles  v.  Youngs  which 
appears  to  me  to  be  in  point.  There,  one  Thonms  Roberts 
said,  that  he  had  heard  Samuel  Noble^  the  husband  of 
Mary  Noble ,  say  that  she  was  illegitimate;  and  it  was 
held,  that  the  declarations  of  Noble  were  admissible;  and 
the  liord  Chancellor  (Erskine)  said  (6) :  ^'  Upon  questions 
of  pedigree,  inscriptions  upon  tomb-stones,  and  engravings 
upon  rings  are  admitted."  (c)  '^  The  law  resorts  to  hear- 
say of  relations,  upcm  the  principle  of  interest  in  the  person 
from  whom  the  descent  is  to  be  made  out;  and  it  is  not 
necessary  that  evidence  of  consanguinity  should  have  the 
correctness  required  as  to  other  facts.  If  a  person  says, 
another  is  his  relation  or  next  of  kin,  it  is  not  necessary 
to  state  how  the  consanguinity  exists.  It  is  sufficient  that 
he  says  A.  is  his  relation,  without  stating  the  particular 
degree ;  which,  perhaps,  he  could  not  tell,  if  asked.  But  it 
is  evidence,  from  the  interest  of  that  person  in  knowing  the 
connections  of  the  family."  As,  therefore,  in  this  case,  the 
declarations  of  John  Futter,  that  James  was  to  have  the 
estate,  were  corroborated  and  confirmed  by  the  testimony 
of  Chapman^  I  am  of  opinion,  that  there  is  no  ground  to 
disturb  this  verdict. 

(h)  Mr.  Justice Purk  was  at  Chambers,      (-b)  13  Ves.  144.      (c)  Id.  U/. 
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Mr.  Justice  Oasbles. — ^I  wms  at  first  inclined  to  think 
that  the  objections  raised  by  my  brother  WUde  were  well 
founded ;  but»  in  Dae  d.  Northey  r.  Harvey  (a),  the  de- 
claradoDs  of  the  late  husband  of  one  of  the  family  were 
hdd  to  be  admiaeiUe  in  order  to  prove  a  pedigree, 
although  he  was  not  otherwise  related  to  the  family;  Mr. 
Justice  IMtiedale  thiiddngf  that,  for  the  purpose  for 
which  the  declaraUons  by  the  husband  were  oflfered, 
he  must  be  considered  as  <Nie  of  the  family.  That  case 
appears  to  me  to  be  in  point  to  shew  that  no  improper  evi* 
denoe  was  received  at  the  trial  of  this  cause,  and  that  the 
Jury  were  warranted  in  finding  a  verdict  for  the  plaintiff. 
This  rule,  thereforOt  must  be — 

Discharged  (6). 


1828. 


(a)  1  Ry.  &  Mood  297.      {h)  See  Jokaton  v.  Lawwn,  9  D.  Moore,  183. 
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Wood  V,  NuKN.  Monday, 

June  9  th. 

[S  was  an  action  of  trover  lor  a  lathe. — At  tlie  trial,  The  plaintiff 
before  Lord  Chief  Baron  Alexander,  at  the  last  Summer  ruiKTwW^h^ 
Assia&es,  at  Cambridge,  it  appeared  that  the  plaintiff*  was  Y*  ^"  ^c*  *xh^ 
latdy  in  partnership  with  one  Saundersy  and  that  the  lathe  utter  being  inr- 
m  question  was  used  by  them  in  the  way  of  their  business  undiord  (the 
as  machinists;  that  they  had  dissolved  partnership;  and  ^^^^f^^^^^^ 
tliat  disputes  having  arisen  between  them,  they  were  re-  pUintiff  being 

.  about  to  remove 

ferred  to  an  arbitrator,  who  awarded  tlie  lathe  to  be  the  the  uthe  (be- 
property  of  the  plaintiff*;  that  the  lathe  was  in  Sounders' i  tev?n  o'clock  in 

the  morning), 
the  defendant 
inlerpoied,  tajring,  that  "  he  would  not  mffer  that»  or  aajr  of  the  other  things,  to  go  off  the  pre- 
mises till  his  rent  was  paid,"  and  then  left  the  shop.  The  plaintiff,  however,  removed  the  lathe,  and 
about  twelve  o'dook  the  same  day  the  defendant  sent  a  broker  to  the  premises  to  distrain,  and  fol- 
lowed and  brought  back  the  lathe  that  had  been  taken  away.  The  plaintiff  thereupon  sued  him 
in  trover: — Held,  that,  the  distress  being  commenced  by  the  landlord's  saying  in  the  morning  that 
he  would  not  soffer  the  things  to  be  removed  ontil  his  rent  was  paid,  and  completed  by  the  entry 
of  the  broker  afterwards,  the  landlord  had  a  right  to  Uke  and  bring  back  the  lathe  that  had  been 
carried  away  in  the  mean  time. 


NUNN. 
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1828.         shop,  which  he  rented  of  the  defendant  at  the  yearly  rent 
"""ij^^l^       of  15/.;  that,  on  the   I2th  May,  1827,  between  six  and 
V.  seven  o'clock  in  the  morning,  the  plaintiff  and  three  of  his 

men  went  to  the  shop  for  the  purpose  of  removing  the 
lathe;  that  the  defendant  and  Saunders  came  in,  when 
the  latter  said,  that  he  would  die  by  the  lathe  rather  than 
suffer  it  to  be  removed;  upon  which  the  defendant  said, 
"  I  will  not  suffer  this  or  any  of  the  other  things  to  go  off 
the  premises  till  my  rent  is  paid, — there  is  two  years  due ;" 
and  he  shortly  afterwards  left  the  shop.  The  plaintiffi 
however,  succeeded  in  removing  part  of  the  lathe  to  an  inn 
adjoining,  and  the  other  part  to  his  own  house;  but  the  de* 
fendant  shortly  afterwards,  vix.  about  twelve  o'clock  at  noon 
on  the  same  day,  sent  in  his  broker  or  bailiff,  who  made  a 
formal  distress  of  all  the  articles  in  the  shop  for  the  rent 
so  due  from  Saunders  to  the  defendant;  and  he  afterwards 
went  to  the  inn  and  seized  the  part  of  the  lathe  which  the 
plaintiff  had  caused  to  be  removed  there,  and  brought  it 
back  with  the  other  part  to  the  shop. 

For  the  plaintiff,  it  was  contended,  that  there  was  no 
legal  distress  till  the  defendant  sent  in  his  bailiff  at  twelve 
.  o'clock  on  the  12th  May,  and  that  the  lathe  being  the 
property  of  the  plaintiff,  and  having  been  previously  re- 
moved by  him  bond  fide  y  and  without  fraud,  the  defendant 
had  no  right  to  follow  and  seize  it,  or  order  it  to  be  brought 
back  to  the  shop. 

The  Lord  Chief  Baron,  however,  was  of  opinion, 
tliat  the  distress  was,  in  point  of  fact,  commenced  when 
the  defendant  said  in  the  morning  that  the  lathe  should 
not  go  off  the  premises  till  his  rent  was  paid,  and  that  it 
was  completed  by  the  entry  of  the  broker,  when  the  dis- 
tress was  formally  made;  and,  his  Lordship  said,  that  it 
would  be  a  strange  state  of  the  law,  if  a  landlord,  finding 
goods  on  his  premises  about  to  be  removed,  could  not  stop 
them,  and  aft;erwards  send  in  a  broker  to  complete  the 
distress;  but  that  it  would  be  a  different  question  if  there 
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were  any  fraud  between  the  defendant  and  Sounder i  to         1828. 
defeat  the  plaintiff  from  taking  the  lathe>  to  which  he  was 
entitled  by  the  terms  of  the  award.     The  Jury  found  a 
verdict  for  the  defendant. 

Mr.  Serjeant  WiUe,  in  the  last  Michaelmas  Term,  oh* 
tained  a  rule  msi  that  this  verdict  might  be  set  aside  and 
a  new  trial  granted^  on  the  grounds,  that  there  were  other 
goods  on  Saunders's  premises  which  might  have  been  dis- 
trained ;  and  that,  at  all  events,  the  defendant  had  no  right 
to  seize  the  lathe  which  had  been  removed  previously  to 
the  entry  of  the  broker,  as  the  plaintiff  was  clearly  entitled 
to  it,  and  had  not  taken  it  away  clandestinely  or  with  a 
fraudulent  intent. 

Mr.  Serjeant  Storks  now  shewed  cause,  and  contended, 
that  there  was  no  connivance  between  the  defendant  and 
Saunders  to  deprive  the  plaintiff  of  his  property ;  and  that, 
as  two  years'  rent  was  actually  due  to  the  latter,  he  had  a 
right  to  distrain  all  the  articles  found  on  the  premises. 
The  learned  Serjeant  was  proceeding  with  his  argument, 
when  the  Court  called  on — 

Mr.  Serjeant  fFilde  to  support  his  rule.  By  the  terms 
of  the  award,  it  is  clear  that  the  lathe  was  the  pro- 
perty of  the  plaintiff,  and  he  went  to  Saunders's  shop  for 
the  purpose  of  removing  it,  which  he  was  fully  warranted 
in  doing.  Saunders,  the  tenant,  had  no  right  to  detain 
the  lathe,  or  obstruct  its  removal,  in  the  first  instance,  nor 
was  the  defendant,  as  landlord,  justified  in  seizing  it  or 
frustrating  the  plaintiff  s  purpose,  as  he  was  armed  with 
no  legal  authority  when  the  plaintiff  first  went  to  the  shop 
in  the  morning;  and  it  is  obvious  that  the  defendant  did 
not  then  consider  that  any  distress  had  been  made,  as  he 
afterwards  sent  his  broker,  who  gave  Saunders  the  usual 
notice,  and  distrained  accordingly.     Although  the  pro- 
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1828.  perty  of  a  third  persoiii  if  found  on  the  premises  of  a  ten- 
ant|  is  liable  to  be  distrained  for  rent  due  to  his  land- 
lord ;  stillf  if  the  landlord  and  tenant  collude  together, 
and  wrongfully  detain  such  property,  or  obstruct  its  re- 
moval before  a  distress  is  made,  it  cannot  afterwards  be 
taken;  and  here,  as  the  lathe  was  actually  removed  by  the 
plaintiff,  to  whom  it  belonged,  before  any  distress  was 
made,  the  case  of  a  fraudulent  removal  by  a  tenant  can- 
not apply,  and  the  plaintiff  is  consequently  entitled  to  re- 
cover. 

Lord  Chief  Justice  Best. — If  no  rent  had  been  due 
from  Saunderi  to  the  defendant,  or  the  landlord  and 
tenant  had  fraudulently  agreed  to  keep  the  property  of 
the  plaintiff  until  rent  should  accrue,  the  distress  would 
have  been  unlawful,  nor  could  the  lathe  have  been  detain- 
ed. But  that  was  not  the  case.  The  sum  of  30/.  was  in 
fact  due,  and  the  defendant,  as  landlord,  had  a  right 
to  distrain  in  the  first  instance;  and,  without  the  lathe, 
there  were  not  sufficient  goods  on  the  premises  to  sa- 
tisfy the  distress.  Before  the  defendant  came  to  the 
shop,  the  plaintiff  and  Saunders  were  disputing  about  the 
lathe,  and  the  latter  said  that  he  would  die  by  it  rather 
than  suffer  it  to  be  removed.  He,  therefore,  claimed  it  for 
himself  and  not  for  his  landlord,  upon  which  the  defend- 
ant said,  ''  he  would  not  suffer  it  to  go  off  the  premises  till 
his  rent  was  paid;"  and,  as  landlord,  he  had  a  paramount 
right  to  it.  But  it  has  been  said,  that  the  lathe  was  re- 
moved before  the  commencement  of  the  distress.  If  that 
were  so,  the  plaintiff  would  have  been  entitled  to  recover. 
But  that  was  not  the  fact ;  for  the  distress  commenced  when, 
in  the  morning,  the  defendant,  as  landlord,  said  that  the 
lathe  should  not  go  off  the  premises  till  his  rent  was  paid. 
That  was,  in  point  of  fact,  the  levying  of  the  distress;  and, 
although  an  inventory  was  not  then  taken,  or  formal  notice 
of  distress  given,  yet  the  entry  by  the  broker  a  few  hours 
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afterwards,  by  whom  a  regular  dkiress  was  made,  had  rehi-  1828. 
tion  to  what  had  been  previously  done  by  the  defendant, 
and  both  together  may  be  considered  as  one  continuous  act. 
The  property  was  in  the  custody  of  the  law  from  the  time 
it  was  first  claimed  by  the  defendant,  as  landlord;  and  the 
lathe  having  been  afterwards  improperly  removed  by  tlie 
plaintiff,  the  defendant  had  a  right  to  get  it  back.  I, 
therefore,  think,  that,  under  the  circumstances,  there  is  no 
ground  to  disturb  the  verdict,  which  was  properly  found 
for  him. 

Mr.  Justice  Park* — ^There  was  no  collusion  or  fraud 
between  the  defendant,  the  landlord,  and  Saunders,  the 
tenant.  The  former  had  a  right  to  detain  the  lathe 
until  his  rent  was  paid;  and  the  distress  must  be  taken  to 
have  commenced  when  he  made  his  demand,  which  was  be- 
fore any  part  of  the  lathe  liad  been  removed  from  the  shop. 

Mr.  Justice  Burrough. — In  point  of  law,  the  distress 
commenced  when  the  defendant,  as  landlord,  said  that  he 
would  not  suffer  the  lathe  to  go  off  the  premises  till  his 
rent  was  paid.  The  broker  acted  upon  it  a  few  hours 
afterwards.  The  defendant  had  a  right  to  distrain  in  the 
first  instance,  for  the  rent  due  to  him  from  Saunders;  and 
it  does  not  appear  that  he  was  privy  to  the  disputes  which 
had  previously  existed  between  the  plaintiff  and  Saunders, 
as  to  whom  the  lathe  belonged  to. 

Mr.  Justice  Gaselee. — It  is  not  necessary  to  say  what 
might  have  been  the  case,  if  Saunders,  the  tenant,  had 
brought  the  lathe  on  the  premises  for  the  purpose  of  its 
being  distrained,  or  it  had  been  placed  there  without  the 
con^nt  of  the  plaintiff.  It  was  on  the  premises  on  the  mom* 
ing  of  the  day  in  which  the  defendant,  as  landlord,  claimed 
it,  and  had  been  so  a  long  time  before ;  he  was,  therefore, 
entitled  to  distrain  it.     There  was  no  evidence  of  collusion 
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1828.  between  the  landlord  and  the  tenant ;  and,  as  the  plaintiff  re- 
moved the  lathe  after  the  defendant  had  said  that  it  should 
not  go  off  the  premises  till  his  rent  was  paid ;  and  it  was 
proved  that  two  years*  rent  was  due,  I  am  of  opinion,  that 
the  plaintiff  was  not  warranted  in  causing  the  lathe  to  be 
removed. 

Rule  discharged. 


Tuesday f         The  Archbishop  of  Tuam  v.  Robeson  and  Thwaites. 

June  lOM.       _, 
In  an  action  for    J.  HIS  was  an  action  for  a  libel.    The^r^^  count  of  the  de- 

culStionf  withi  claration  stated,— That  the  plaintiff,  before  and  at  the  time 
out  any  intro-    Qf  ^^g  printing  and  publishing,  &c.,  was,  and  from  thence 

ductory  aver-  *  o  *  o 

ment  to  explain  hitherto  hath  been,  and  still  is.  Archbishop  of  Tuam,  in  that 

out  as  foiiowi:  PAi*t  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

thi^k  WM  the"  ^^"^^  Ireland,  to  wit,  at  Westminster,  in  the  county  of 

archbifbop  who  Middlesex;  that,  before  and  at  the  time  of  the  printing  and 

promiied  the 

priest  of  the  publishing,  &c.,  one  Thomas  Maguire  acted  as  a  priest 
lOOOUn  cash,  ^^  ^^®  Roman  Catholic  Church  in  Ireland,  to  wit,  at  &c. 
800L  ^^*"*?^  aforesaid;  that  the  plaintiff  had  always  well,  duly,  honor- 
Wby».  no  less  a  ably,  and  lawfully  conducted  himself  as  such  archbishop, 
[be  Archbbhop  in  the  due  and  proper  discharge  of  his  duty,  and  in  the 
piaUitS)m*      office  and  functions  of  such  archbishop,  and  had  never 

The  archbishop  promised  nor  offered,  nor  desired  to  be  prombed  or  offer- 
wrote  to  a  pro- 
testant  dergy.    cd,  to  the  Said  Thomas  Maguire,  or  to  any  other  person 

him  to  make  Uic  whatever,  any  reward,  or  any  sum  of  money,  in  order  to 
®^'»  h°**i  ^  induce  the  said  Thomas  Maguire,  or  any  other  person,  to 
but  not  to  sur-  ccase  to  act  as  a  priest  of  the  Roman  Catholic  Church  in 
his  possession,  Ireland,  or  to  accede  to  become  a  protestant  clergyman ; 
dU^Med^tiTiic-  ®"^  ^^^  never  promised  nor  offered,  nor  desired  to  be 
cede"— witb  an  promised  or  offered,  to  the  said  Thomas  Maguire.  or  to 

imnuendo  that      '^  '  «  ' 

**  the  defendant 

meant  by  the  libel,  that  the  plaintiff  had  offered  the  said  M,  iOOO^  in  cash,  and  a  living  of  800/.  a 
year,  (/*  he  would  accede  to  become  a  protestant  clergyman"  On  motion  in  arrest  of  judgment, 
on  the  ground  that  there  was  nothing  on  the  face  of  the  libel,  as  set  out  in  the  declaration,  to  war- 
rant the  innuendo  that  the  offer  was  made  to  induce  M.  to  become  a  protestant  clergyman  i^^HeU, 
that  the  libel  imputed  immoral  conduct  to  the  plaintiff  upon  the  face  of  it;  and  that,  after  verdict, 
the  declaration  was  sufficient. 
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any  other  person  acting  as  a  priest  of  the  Roman  Catholic  1828. 
Church  in  Ireland^  a  living  of  800/.  a  year,  or  any  living  ^j^^  ArchbUhon 
whatsoever^  in  order  to  induce  the  said  Thomas  Maguire^  of  Tuam 
or  any  other  person,  to  cease  to  act  as  a  Roman  Catholic  Robeson. 
priest,  or  to  accede  to  become  a  protestant  clergyman ;  and 
had  never  promised  or  offered,  nor  desired  to  be  pro- 
mised or  offered,  to  any  person,  any  living,  but  in  the  due 
and  proper  discharge  of  his  duty  as  such  archbishop, 
which  the  plaintiff  had,  in  all  things,  duly  and  properly 
discharged  as  aforesaid;  whereby  the  plaintiff  had,  before 
and  at  the  time  of  the  printing  and  publishing  of  the  seve- 
ral faUej  scandalous,  and  malicious  libels  thereinafter  men- 
tioned, deservedly  obtained  a  good  name,  fame,  credit,  and 
reputation,  and  the  respect  and  good  opinion  of  all  those 
submitted  to  his  charge,  and  of  all  the  liege  subjects  of 
the  United  Kingdom,  and,  until  the  time  of  printing  and 
publiahing,  &c.,  had  never  been  suspected  of  any  such 
conduct  as  aforesaid  towards  the  said  Thomas  Maguirct 
or  any  other  person  whatsoever,  to  wit,  at  &c.  aforesaid. 
Yet,  the  defendants,  well  knowing  all  and  singular  the 
premise?,  but  contriving  and  maliciously  intending,  wrong- 
fully and  unjustly  to  injure  the  plaintiff  in  his  aforesaid 
good  name,  fame,  credit,  and  reputation,  and  in  the  re- 
spect and  good  opinion  which  he  had  obtained,  and  to 
bring  him  into  public  scandal  and  disgrace,  and  to  cause 
it  to  be  believed  that  he,  the  plaintiff,  had  misconducted 
himself  as  such  archbishop  as  aforesaid,  and  had  promised 
to  the  said  Thomas  Maguire  a  large  sum  of  money,  and  a 
Uving  of  800/.  a  year,  and  that  the  plaintiff  had  written  to 
a  protestant  clergyman  to  make  such  offer,  in  order  to  in- 
duce the  said  Thofnas  Maguire  to  accede  to  become  a 
protestant  clergyman,  did,  on  the  8th  November^  1827, 
at  &c.  aforesaid,  falsely,  wickedly,  and  maliciously,  print 
and  publish,  and  cause  and  procure  to  be  printed  and  pub- 
lished, in  a  certain  newspaper,  to  wit,  a  certain  newspaper 
called  The  Morning  Herald^  a  certain  false,  scandalous, 

VOL.  IT.  D 
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1828.  and  malicious  libel,  of  and  concerning  the  plaintiff,  and  of 
The  Archbishop  *"^^  Concerning  the  conduct  of  the  plaintiff,  and  of  and  con- 
ofTuAM  cerning  the  conduct  of  the  plaintiff  as  such  archbishop  as 
Robeson.  aforesaid,  and  of  and  concerning  the  plaintiff's  supposed 
offer  to  the  said  Thomas  Maguire  as  aforesaid,  containing 
therein  the  false,  scandalous,  malicious,  and  libellous  mat- 
ter following,  of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  said  conduct  of  the  plaintiff  as  such  arch- 
bishop as  aforesaid,  and  of  and  concerningthe  plaintiff's  sup- 
posed offer  to  the  said  Thomas  Maguire  as  aforesaid,  that 
is  to  say :  "  Ireland^  Dublin^  November  5th. — The  speech 
of  the  Reverend  Mr.  Maguire ,  at  the  Roscommon  Catholic 
Meeting,  has  excited  a  prodigious  sensation.  The  second 
reformation  did  not  need  this  last  shock  to  destroy  it ;  but, 
now  that  it  has  come,  a  vestige  of  the  fabric  does  not  re* 
main.  Who  do  you  think  was  the  archbishop  who  pro* 
mised  Maguire^  the  priest  of  the  mountains,  1000/.  in 
cash,  and  a  living  of  800/.  a  year?  Why,  no  less  a  person* 
age  than  the  Archbishop  of  Tuam/ff  This  statement  I 
received  this  day  from  Mr.  M.  himself.  The  archbishop 
wrote  to  a  protestant  clergyman,  desiring  him  to  make  the 
offer,  and  to  shew  the  letter,  but  not  to  surrender  it  in* 
to  his  possession,  unless  Maguire  was  disposed  to  accede; 
and  the  induction  into  the  living  was  to  take  place  within 
eight  days.  All  these  facts  are  capable  of  proof,  and  will 
be  proved  if  their  authenticity  is  denied.  A  writ  has  been 
served  on  him  by  a  country  inn-keeper,  at  whose  house  he 
resided  for  about  three  months,  three  years  since,  when 
he  first  took  possession  of  his  miserable  parish,  for  the  se- 
duction of  his  daughter!  As  a  proof  of  the  fairness  of  the 
saints,  it  may  be  observed,  that,  with  the  5,000  copies  of 
the  published  report  of  the  discussion  between  Pope  and 
Maguire,  which  they  printed,  they  have  bound  up  Dr. 
Otway's  Strictures  on  the  Arguments!!!  The  report,  it 
was  understood,  should  go  out  on  its  own  merits :" — mean* 
ipg»  by  the  said  libel,  that  the  plaintiff  had  offered  the 
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said  Thomas  Maguire  1000/.  in  cash,  and  a  living  of  800/.         1828. 
a  year,  if  the  said  Thomas  Ma/sruire  would  accede  to  be-  „. 
come  a  protestant  clergyman,  to  wit,  at  &c.  aforesaid.  oTTuam 

The  second  count  set  out  a  portion  only  of  the  above      robesom. 
libel,  commencing  with  the  words,  "  Who  do  you  think, 
kc,"  and  concluding  with,  **  if  their  authenticity  is  de- 
nied;** with  a  like  tmtifeiidb. 

In  the  third  count,  the  libel  set  forth  was  the  same  as  in 
the  first  f  and  that  set  out  in  the  fourth  was  the  same  as  in 
the  second;  the  inducement  in  each  count  stating,  that  the 
plaintiff  was  the  Archbishop  of  Tuam,  and  that  Maguire 
acted  as  a  priest  of  the  Roman  Catholic  Church. 

In  the  fifth  count,  the  inducement  stated  that  Maguire 
was  reputed  to  be  b,  priest  of  the  Church  of  Rome,  and  to 
act  as  such  in  Ireland.  In  the  sixths  that  the  plaintiff  had 
made  the  promise  to  Maguire,  whom  the  defendants  re- 
presented to  be  a,  priest  of  the  Church  of  Rome.  And,  in 
the  seventh,  Maguire  was  not  stated  to  be  a  priest :  the  libel 
in  these  last  counts  being  set  out  at  lengthy  as  in  the  first  and 
ilnrd. 

The  defendants  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  IVest- 
minster,  at  the  Sittings  after  the  last  Term,  the  Jury  found 
a  verdict  for  the  plaintiff— Damages,  50/. 

Mr.  Serjeant  Taddy  now  moved  in  arrest  of  judgment. 
— First,  it  is  not  alleged  in  either  of  the  counts  of  the  de- 
claration that  Maguire  was  a  priest,  but  merely  that  he 
acted  as  such ;  nor  is  it  averred  that  ^ny  offer  was  made  to 
him  by  the  plaintiff  whilst  he  was  such  priest :  and  the 
sixth  count  merely  states,  that  the  plaintiff  had  promised 
Maguire,  whom  the  defendants  represented  to  be  a  priest 
of  the  Church  of  Rome,  a  large  sum  of  money  and  a  living. 
Besides,  there  is  no  introductory  averment  by  way  of  col- 
loquium, that  will  tend  to  elucidate  or  explain  the  meaning 
of  the  supposed  libel,  which,  therefore,  rests  solely  upon  its 

d2 
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1828.         own  intrinsic  import,  and,  in  fact,  only  amounts  to  this, 
^^TT!       that  the  plaintiff*,  as  Archbishop  of  Tuam.  had  offered 

The  Archbiihop  '  '  ^ 

of  TuAM        to  Maguire  1000/.  and  a  living  of  800/.  a  yean    It  does  not 
Robeson.      appear  that  the  living  was  in  the  diocese  of  Tuam,  or  even 
ill  Ireland,  or  that  it  was  an  ecclesiastical  benefice.     For 
any  thing  that  appears  to  the  contrary,  it  might  have  been 
a  living  in  Canada^  where  the  Catholic  is  the  religion  es- 
tablished by  our  laws ;  nor  does  it  appear  that  the  offer 
was  made  to  induce  Maguire  to  accede  to  become  a  pro- 
testant  clergyman ;  and,  although  that  is  introduced  by 
way  of  general  innuendo  at  the  end   of  the   first  and 
subsequent  counts,  yet,  there  is  no  previous  averment  to 
which  it  can  refer,  nor  any  introductory  statement  ex- 
planatory of  the  alleged  libel,  to  warrant  such  a  supposi- 
tion or  conclusion.     Further,  there  is  no  colloquium  to 
shew  what  was  meant  by  **  the  Roscommon  Meeting,"  or  to 
what  '*  the  second  reformation'*  might  apply.     There  is, 
consequently,  no  cause  of  action  disclosed  on  the  face  of 
the  declaration ;  and,  if  the  libel  will  not  bear  the  meaning 
given  to  it  by  the  innuendo,  the  declaration  is  altogether 
bad.     The  introductory  statement  merely  consists  of  two 
facts,  the  one,  that  the  plaintiff*  is  Archbishop  of  Tuam, 
the  other,  that  Maguire  acted  as  a  priest  of  the  Roman 
Catholic  Church  in  Ireland,     The  purport  and  object  of 
the  Roscommon  Meeting  might  and  ought  to  have  been  ex- 
plained, as  well  as  when  and  where  it  was  held.     In  Gold- 
stein v.  Foss  (a),  which  was  an  action  for  a  Ubel,  the  de- 
claration,— after  reciting,  that  divers  persons  had  been 
associated  together,  under  the  name  of  the  **  Society  of 
Guardians  for  the  protection  of  trade  against  swindlers 
and  sharpers,"  and  that  the  defendant,  under  colour  of  be- 
ing the  secretary  of  the  said  society,  had  published  certain 
printed  reports,  for  the  purpose  of  denoting  to  the  members 
of  the  said  society  the  names  of  such  persons  as  were  deem- 

(ft)  1  Moore  &  Payne,  402. 
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ed  swindlers  and  sharpers,  and  improper  persons  to  be  pro-         *^^- 
posed  to  be  ballotted  for  as  members  of  the  said  society, —  j^^  ArchbUhop 
set  out  the  libel,  of  and  concerning  the  plaintiff,  as  follows:        oFTuam 
"  Society  of  Guardians  for  the  protection  of  trade  against      ^obbs.o!c. 
swindlers  and  sharpers.    I  (meaning  the  defendant)  am  di- 
rected to  inform  you,  that  the  plaintiff  and  J.  S.  are  reported 
to  this  society  as  improper  to  be  proposed  to  be  ballotted 
for  as  members  thereof  (thereby  meaning  that  the  plaintiff 
was  a  swindler  and  sharper,  and  an  improper  person  to  be  a 
member  of  the  said  society);"  and  a  Court  of  error  was  of 
opinion  that  the  facts  stated  in  the  declaration  were  not 
sufficient  for  them  to  collect  the  true  construction  to  be  put 
on  the  libel,  or  whether,  from  its  import,  it  could  be  made 
the  subject  of  an  action;  and  that  the  innuendo  sought  to 
extend  and  not  to  explain  the  natural  meaning  or  import 
of  the  words  of  the  libel:  and  Lord  Chief  Justice  Best,  in 
delivering  the  judgment  of  the  Court,  said(  a):  *'  An  innu- 
endo is  only  explanatory  of  some  matter  already  expressed, 
and  cannot  point  out  a  new  charge,  or  introduce  a  new  fact, 
or  add  to,  enlarge,  or  change  the  sense  of  previous  words." 
Here,  the  words  of  the  alleged  libel  do  not  warrant  the  ge- 
neral innuendo  that  the  plaintiff  made  the  offer  or  promise  to 
Maguire,  if  he  would  accede  to  become  a  protestant  clergy- 
man, without  a  previous  allegation  of  such  a  fact,  so  as  to 
connect  it  with  the  terms  of  the  libel  itself. 

Secondly,  Even  supposing  that  the  meaning  attributed 
by  the  plaintiff  to  the  libel  be  correct,  still  there  is  no  im- 
putation on  the  plaintiff  of  any  base  motive,  or  any  tur- 
pitude of  design  or  immoral  conduct,  in  making  the  offer 
to  Maguire.  It  does  not  appear  that  he  was  an  im- 
proper person  to  have  such  an  offer  made  to  him.  By 
several  Irish  statutes  now  in  force  (6),   Catholic  priests 


(a)  1  Moore  8c  Payne,  413. 
(6)  Sec  2  Ann.  c.  7,  s.  2,  and  19  &  20  Geo.  3,  c.  39,  s.  1. 
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1828.  who  become  converts  have  certain  annual  sums  of  money 
The  Archbishop  Provided  for  them ;  and  the  last  act  allows  each  of  such 
of  TuAM  priests  40/.  per  annum,  until  he  shall  be  provided  for  by 
Robeson,  some  ecclesiastical  benefice  or  licenced  curacy  of  the  same 
or  greater  value :  and  these  are  not  to  be  considered  as 
mere  isolated  statutes.  Although,  in  Thorley  v.  Lord 
Kerry  (o),  a  distinction  was  taken  between  words  that 
are  written,  and  those  that  are  merely  spoken,  as  in 
King  V.  LaJce,  where  Lord  Chief  Baron  Hale  said  (6), 
"Although  general  words  spoken  once,  without  writing 
or  publishing  them,  would  not  be  actionable,  but  that 
being  writ  and  published,  which  contains  more  malice 
than  if  they  had  but  been  once  spoken,  they  were  ac- 
tionable ;**  yet,  in  that  case,  the  distinction  was  not  call- 
ed for,  as  the  libel  imputed  seditious  language  to  have 
been  used  by  the  plaintiff;  and  it  was  alleged  that  he  had 
sustained  damage  in  his  profession  as  a  barrister.  So,  in 
Thorley  v.  Lord  Kerry,  the  plaintiff  was  accused  of  hav- 
ing acted  hypocritically  and  with  the  grossest  impurity, 
by  using  religion  as  a  cloak  for  unworthy  purposes ;  whilst 
here,  the  writing  complained  of  did  not  impute  the  slight- 
est crime  to  the  plaintiff,  or  that  he  had  been  actuated  by 
dishonest  or  improper  motives.  On  the  contrary,  his  con- 
duct was  most  praise-worthy  in  attempting  to  make  a  con- 
vert of  a  Catholic  priest,  which  is  fully  sanctioned  by  law. 

Lord  Chief  Justice  Best. — Probably  this  declaration 
would  have  been  more  correctly  drawn,  had  it  contained 
some  averment  by  way  of  preliminary  statement.  But  the 
question  now  is,  whether,  after  verdict,  enough  appears  on 
the  face  of  the  record  to  sustain  the  action.  In  the  case  of 
Thorley  y.  Lord  Kerry,  which  came  on  in  the  Court  of  Ex- 
chequer  Chamber,  on  a  writ  of  error  from  the  Court  oi King's 

Ca)  4  Taunt.  355.  (b)  Hardres,  470i 
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BeneA,  and  to  which  we  have  been  just  now  referred,  Sir  1828. 

James  Mansfield  said  (a):  '' I  cannot,  upon  principle,  make  jhe  ArchbUho 
any  difference  between  words  written  and  words  spoken,  as       of  Tuam 
to  the  right  which  arises  on  them  of  bringing  an  action .    But      Robesoji. 
the  distinction  between  written  and  spoken  scandal  has 
been  established  by  some  of  the  greatest  names  known  to 
the  law.  Lord  Hardmcke,  Lord  Hale,  Lord  Chief  Justice 
HoU,  and  others;"  and  Sir  James  Mansfield,  in  conclu- 
sion, said  {b):  ^^  We  cannot,  in  opposition  to  decided  cases, 
▼enture  to  lay  down  at  this  day,  that  no  action  can  be  main- 
tained for  any  words  written,  for  which  an  action  could 
not  be  maintained  if  they  were  spoken.**     The  main  distinc-* 
tion  between  words  spoken  and  words  written,  is,  that  what- 
ever renders  a  man  ridiculous,  or  tends  to  lower  him  in  the 
estimation  of  the  world,  amounts  to  a  libel  when  written,  al- 
though the  same  words,  if  spoken,  would  not  have  been 
a  defamation  of  him.    So,  there  is  a  difference  between 
the  malignity  and  injurious  consequences  of  slanderous 
words  spoken  and  written,  the  one  being  sudden  and  fleet- 
ing, the  other  permanent,  deliberate,  and  disseminated 
with  greater  ease.     Again,  in  order  to  maintain  an  action 
for  verbal  slander,  the  words  spoken  must  impute  a  crime; 
which  is  not  necessary  where  the  words  are  reduced  into 
writing  and  published.     So,  an  action  may  be  maintained 
for  a  libel  by  which  a  party  is  accused  of  immorality  or 
profligacy.   Can  we  then  collect,  on  the  face  of  this  record, 
any  imputation  of  immoral  conduct  to  the  plaintiff?    He  is 
stated  to  have  been  the  Archbishop  of  Tuam  at  the  time 
of  the  publication;  as  such,  he  is  a  protestant  prelate. 
Maguire  is  alleged  to  have  acted  as  a  priest  of  the  Roman 
Catholic  Church  in  Ireland.     The  nature  or  tendency  of 
his  speech  at  the  Roscommon  Meeting  might  have  been  ex- 
plained at  the  trial.     The  declaration  avers,  that  the  de- 
fendant published  the  libel,  of  and  concerning  the  plaintiff 

(<i)  4  Taunt.  3G4,  366.  (6)  Id.  3G6. 
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1S2R.  as  sucli  archbishop,  and  of  and  concerning  his  supposed 
The  Archbishop  ^^'^^  ^^  Magutre  as  a  Catholic  priest;  and  the  terms  of  the 
ofTuAM  libel,  as  far  as  regards  this  offer,  are  these:  *'Whodo 
Robeson.  you  think  was  the  archbishop  who  promised  Magutre,  the 
priest  of  the  mountains,  1000/.  in  cash  and  a  living  of 
800/.  a  year?  Why,  no  less  a  personage  than  the  Arch- 
bishop of  Tuam! !I  This  statement  (says  the  writer)  I 
received  this  day  from  Mr.  M,  himself;"  and  he  further 
says,  "  all  these  facts  are  capable  of  proof,  and  will  be 
proved  if  their  authenticity  is  denied."  Magutre,  there- 
fore, is  represented  as  having  said  that  the  plaintift*  had 
offered  him  this  sum  and  a  living.  For  what  purpose? 
Why,  if  he  would  change  his  faith;  or,  as  stated  by  way  of 
innuendo,  if  he  would  accede  to  become  a  protestant  clergy- 
man. By  doing  so,  he  must  not  only  abandon  his  own 
religion,  but  necessarily  become  a  hypocrite ;  and  that,  too, 
through  a  bribe  offered  him  by  the  plaintiff.  It  is  stated  in 
the  libel,  that  "  the  induction  into  the  living  was  to  take  place 
within  eight  days."  That  shews  that  the  living  was  a  living 
in  the  Church  of  England,  as  the  word  induction  is  a  term 
known  in  the  law,  and  is  the  act  of  the  bishop,  by  which 
a  clergyman  is  introduced  to  his  benefice  or  church.  It  is 
further  stated,  that  "  a  writ  had  been  served  on  Maguire, 
by  an  inn-keeper,  for  the  seduction  of  his  daughter."  It 
must,  therefore,  be  inferred  that  he  was  a  profligate  and 
unworthy  person,  and  that  he  would  be  a  disgrace  to  the 
character  of  a  clergyman  of  any  church,  and  yet,  that  he 
bad  been  bribed  to  become  one  by  the  plaintiff,  who  had 
also  endeavoured  to  induce  him  to  change  his  faith.  Can 
we  not  then  collect  sufficient  from  the  facts  set  out  in  this 
declaration,  to  impute  immoral  conduct  to  the  plaintiff  in 
bis  character  of  Archbishop  of  Tuaml  Is  it  not  immoral 
to  attempt  to  bribe  any  person  to  renounce  his  religion,  and 
more  especially  one  who,  from  his  previous  character, 
would  be  a  dis^jrace  to  the  church  as  one  of  its  members? 
But,  beyond  this,  Maguire  was  to  have  an  ecclesiastical 
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preferment.  This  appears  to  me  to  be  a  most  scandalous  1829. 
imputation  on  the  archbishop,  as  it  tends  to  shew  that  he  j^  Archbbhop 
was  ready  to  give  away  part  of  the  patronage  bestowed  by  of  Tuam 
the  founders  of  the  church  to  promote  the  protestant  re-  Robrioii. 
ligion,  for  the  purpose  of  making  proselytes  of  hypocrites ; 
and  a  person,  although  not  a  member  of  the  church,  who 
makes  use  of  a  bribe  for  such  a  purpose,  is  certainly  guilty 
of  immoral  conduct.  The  seducer  is  much  worse  than  the 
seduced ;  as  the  latter  may  plead  poverty  for  an  excuse. 
But  it  has  been  said  that  no  imputation  could  be  cast  on 
the  character  of  the  archbishop,  as  the  Legislature  has 
for  more  than  a  century  held  out  the  same  sort  of  temp- 
tation to  induce  Catholic  priests  to  abandon  their  faith  and 
become  protestants.  Even  if  this  had  been  the  case  for 
the  space  of  one  thousand  years,  it  would  not  convince 
me  that  such  a  course  was  moral.  But  the  Legislature 
has  not  done  so.  It  has  merely  provided,  that,  if  a  priest 
abandon  his  religion,  and  be  made  a  convert,  he  shall  not 
be  left  to  starve  in  the  midst  of  a  population  that  would  be 
hostile  to  him,  and  without  any  means  of  employment.  If 
a  priest  were  converted  to  the  established  religion,  he  was 
not  to  be  entirely  deserted,  or  left  wholly  unprotected,  but 
a  maintenance  was  provided  for  him,  not  to  induce  him  to  be- 
come a  convert,  but  to  support  him  afterwards,  as  absolute 
ruin  might  follow,  as  the  natural  effects  of  such  conversion. 
The  allowance  of  40/.  per  annum  shews  that  it  was  not  in- 
tended to  operate  as  a  temptation  for  the  abandonment  of 
one  faith  by  the  substitution  of  another.  We  are  not,  how- 
ever, bound  to  take  notice  of  these  statutes,  as  they  do  not 
form  a  part  of  the  law  of  Great  Britain.  They  are  appli- 
cable to  Ireland  alone.  But  I  am  clearly  of  opinion  that 
enough  can  be  collected  from  this  record,  if  not  to  impute 
grossly  immoral  conduct  to  the  archbishop,  yet,  to  convey 
a  charge  which  reflects  on  his  moral  character,  and  which, 
if  true,  or  capable  of  proof,  ought  to  exclude  him  from  the 
high  situation  he  now  fills.     An  excess  of  religious  zeal, 
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1828.         although  it  may  be  an  honourable  feeling,  may  frequently 

The  Archbishop  ^^^U  ^  ^^^  beyond  the  line  of  discretion ;  but  here,  the 

ofTuAM       charge  imputed  to  the  plaintiff,  is,  an  attempt  to  convert  a 

Robeson.       Catholic  priest  from  his  faith,  by  an  offer  of  money  and 

church  preferment,  which,  to  say  the  least  of  it,  is  a  most 

disgraceful  employment. 

We  have  been  referred  to  the  case  of.  Goldstein  v.  Foss, 
as  being  in  point  to  shew  that  this  declaration  is  insuffici- 
ent, as  there  is  no  introductory  statement  to  support  the 
innuendos  in  either  of  the  counts ;  but  neither  the  facts  of 
that  case,  nor  what  fell  from  me  in  delivering  the  judgment 
of  the  Court,  appear  to  me  to  have  any  bearing  on  the  ques- 
tion. There,  the  declaration, — after  reciting,  that  the  plain- 
tiff was  of  good  name,  and  had  for  years  past  carried  on  the 
business  of  a  merchant,  and  had  always  behaved  himself 
honestly,  and  had  never  been  suspected  to  have  been  guilty 
of  swindling  or  cheating, — alleged,  that,  before  the  commit- 
ting of  the  grievances  thereinafter  mentioned,  divers  per- 
sons had  been  and  were  associated  together,  under  the  name 
and  description  of  ''The  Society  of  Guardians  for  the  pro- 
tection of  trade  against  swindlers  and  sharpers ;"  and  that 
the  defendant  Foss,  under  colour  and  pretence  of  being 
the  secretary  of  the  said  society,  had,  from  time  to  time, 
published,  and  was  accustomed  to  publish,  certain  printed 
reports,  for  the  purpose  of  denoting  and  signifying  to  the 
members  of  the  said  society  the  names  of  such  persons  as 
were  deemed  and  considered  swindlers  and  sharpers,  and 
improper  persons  to  be  proposed  to  be  ballotted  for  as  mem- 
bers of  the  said  society;  and  that  the  defendant  falsely  and 
maliciously  composed,  printed,  and  pubUshed,  of  and  con- 
cerning the  plaintiff,  in  the  way  of  his  trade  and  business, 
the  libellous  matter  following,  that  is  to  say:  **  Society  of 
Guardians  for  the  protection  of  trade  against  swindlers 
and  sharpers.  I  (meaning  the  defendant  Foss),  am  di- 
rected to  inform  you,  that  the  persons  using  the  firm  of 
Goldstein  (meaning  the  plaintiff),   Castles,  %  Co.,  and 
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jamin  Porter^  are  reported  to  this  society  as  improper  1828. 
to  be  proposed  to  be  ballotted  for  as  members  thereof^  «.u^*TTTl 
(thereby  meaning,  that  the  plamtin  was  a  swindler  and  of  Tuam 
sharper,  and  an  improper  person  to  be  a  member  of  the  Robjuon. 
said  society);"  and  it  was  held,  that  the  words  of  the  libel» 
unexplained  by  introductory  matter,  were  not  actionable^ 
and  that  the  innuendo  was  not  warranted  by  the  libel  itn 
sdf,  on  the  grounds,  that  it  sought  to  extend  and  not  to 
explain  the  meaning  of  the  libel,  and  introduced  a  new 
fact,  viz.  that  the  libel  intended  to  charge  the  plaintiff 
with  being  a  swindler  and  sharper,  which  was  not  the  na^ 
tural  import  of  the  words  contained  in  the  libel,  as  the  de- 
fendant did  not  therein  report  the  plaintiff  to  be  a  swind-^ 
ler  and  sharper,  but  merely  an  improper  person  to  be 
ballotted  for  as  a  member  of  the  society ;  and  a  person 
mjght  not  be  fit  to  become  a  member,  although  not  a  swind- 
ler or  sharper,  viz.  either  through  old  age,  infirmity,  in- 
activity, or  various  other  causes ;  and  there  was  no  previous 
averment  that  it  was  the  custom  of  the  society  to  designate 
swindlers  or  sharpers  by  the  terms  **  improper  persons  to 
become  members  of  the  society."  There  too,  there  was  no 
imputation  of  immorality  to  the  plaintiff  on  the  face  of  the 
libel,  but  merely  that  he  was  an  improper  person  to  be  pro- 
posed to  be  ballotted  for  as  a  member  of  the  society.  Here, 
however,  enough  appears  on  the  face  of  the  libel  itself  to 
impute  immoral  conduct  to  the  plaintiff,  as  archbishop,  and 
the  charge  is  sufficiently  apparent  on  the  record ;  at  all 
events,  it  is  too  late  to  take  the  objection,  after  verdict. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Enough 
is  conveyed  by  the  innuendo  to  make  the  meaning  of  the 
libel  intelligible  to  the  Court;  and  the  declaration  itself  con- 
tains a  sufficient  charge  to  make  the  letter  or  writing  in  ques- 
tion a  libel  on  the  plaintiff.  It  charges  him,  in  his  charac- 
ter of  Archbishop  of  Tuam,  not  with  acting  as  he  ought  to 
have  done  in  the  honest  discharge  of  his  duty,  in  pro- 


44  CASES  IN  TRINITY  TERM, 

1828.  moting  the  protestant  faith;  but  with  having  sought  out  a 
Th  ArdiWsho  "*^^^  improper  person,  viz,  one  charged  with  seduction,  and 
of  TuAM  selected  him  to  be  converted  to  the  ministry  of  a  protestant 
RoBBioN.  church;  and  with  having  offered  to  reward  him,  not  for  de- 
votion to  the  protestant  cause,  whether  of  his  own  free  will 
or  through  the  persuasion  of  others;  but,  without  assigning 
any  reason,  the  writer  says  that  the  archbishop  had  promised 
Maguire  1000/.  in  cash,  and  a  living  of  800/.  a  year.  The 
offer  of  advancing  him  to  a  living  is  the  gist  of  the  libel;  and, 
although  an  innuendo  cannot  of  itself  give  a  meaning  to  a 
paper  or  writing  which  is  not  conveyed  by  the  terms  of  the 
writing,  or  make  that  libellous  which  is  otherwise  not  so; 
still  I  think  that  this  writing  does  convey  an  imputation  of 

»  immoral  conduct  to  the  plaintiff*,  which  is  sufficiently  ap* 

parent  on  the  face  of  the  record. 

•  Mr.  Justice  Burrougu. — The  only  question  is,  whe- 
ther we  are  to  understand  the  words  of  this  libel  as  the 
world  at  large  would  do.  If  so,  there  can  be  no  doubt 
but  that  it  conveys  a  most  gross  and  infamous  reflection 
on  the  plaintiff!  He  is  charged,  in  his  character  of  Arch- 
bishop of  Tuam,  with  having  tempted  or  sought  to  induce 
a  Catholic  priest  to  quit  his  religion,  and  become  a  con- 
vert to  the  protestant  church,  not  for  his  good  conduct 
(for  he  is  charged  with  having  been  guilty  of  seduction), 
but  by  the  means  of  a  bribe.  The  allegations  at  the  com- 
mencement of  the  declaration,  coupled  with  the  subsequent 
averments  and  innuendos,  are  sufficient  to  shew  that  this 
is  a  libel ;  and,  indeed,  that  it  is  so,  is  apparent  on  the  face 
of  it.  Although  the  declaration  might  have  been  better 
framed,  it  is,  at  all  events,  sufficient  after  verdict. 

Mr.  Justice  Gaselee. — The  meaning  of  the  libel,  to  be 
collected  from  the  declaration,  is,  to  convey  a  charge  of 
misconduct  to  the  plaintiff",  by  having  made  an  offer  of 
1000/.  in  cash,  and  a  living  of  800/.  a  year,  to  a  Catholic 
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priest,  in  order  to  induce  him  to  quit  his  religion  and  be-  '^^« 
come  a  member  of  the  protestant  church.  But  it  has  been  ^^^  ArchbUhop 
said  that  there  is  no  preliminary  averment  or  introductory  of  Tuam 
statement  to  authorize  the  itmuendos,  which  are  the  same  in  RoiBioir. 
all  the  counts  of  the  declaration;  as  the  only  allegations  at 
the  commencement  of  the  declaration  are  the  description  of 
the  characters  of  the  parties;  but  it  is  afterwards  alleged, 
that  the  defendant,  to  cause  it  to  be  believed  that  the  plain- 
tiff had  misconducted  himself  as  archbishop,  and  had  pro- 
mised Alagmre  a  large  sum  of  money,  and  a  living  of  800/. 
a  year,  and  had  written  to  a  protestant  clergyman  to  make 
such  offer,  in  order  to  induce  Maguire  to  accede  to  become 
a  protestant  clergyman,  published  the  libel  in  question  of 
and  concerning  the  plaintiff,  and  of  and  concerning  hb 
conduct  as  such  archbishop,  and  of  and  concerning  his  said 
supposed  offer  to  Maguire*  This  is  a  sufficient  allegation 
of  the  offer  to  which  the  libel  refers,  and  the  intent  is,  by 
innuendo^  explained  to  be,  to  induce  Maguire  to  accede  to 
become  a  protestant  clergyman.  In  the  case  of  The  King  . 
T.  Home  (a),  upon  an  information  for  writing  and  publish- 
ing a  libel  ''  of  and  concerning  his  Majesty's  Government, 
and  the  employment  of  his  troops,"  the  words  of  and 
concerning  were  held  to  be  a  sufficient  introduction  of  the 
matter  contained  in  the  libel,  and  a  sufficient  averment  that 
it  was  written  of  and  concerning  the  King's  Government, 
and  the  employment  of  his  troops.  Here,  the  Jury  have 
not  only  found  that  the  libel  was  published  of  and  concern- 
ing the  plaintiff,  but  also  of  and  concerning  the  supposed 
offer  referred  to  in  the  previous  part  of  the  declaration ; 
and,  taking  the  whole  together,  it  constitutes  a  complete 
statement,  and  must  be  taken  to  be  sufficient  after  verdict. 
Although  it  is  true  that  there  are  no  positive  allegations 
in  the  libel  as  to  certain  facts,  yet  the  writer  him- 
self says,  that  no  less  a  personage  than  the  Archbishop 

(a)  Cowp.  672. 
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ofTUAM 
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Robeson. 


1828.         of  Tuam  made  the  promise  to  Magtdre  of  1000/.  in  cash, 
The  Archbishop  *"^  *  Hving  of  800/.  a  year.     That  is  the  sting  of  the  libel. 

But  the  writer  proceeds  to  state,  that  the  archbishop 
wrote  to  a  protestant  clergyman,  desiring  him  to  make  the 
offer,  and  to  shew  the  letter  to  Maguircy  but  not  to  surren- 
der it  into  his  possession,  unless  he,  Maguire,  was  dispos- 
ed to  accede;  and  that  all  these  facts  were  capable  of 
proof.  There  is  a  positive  allegation,  therefore,  that  the 
offer  was  made;  and,  although  it  has  been  said  that  no  im- 
proper conduct  can  be  imputed  to  the  plaintiff;  yet,  the 
object  of  the  writer  of  the  letter  was  to  bring  him  into  dis- 
repute; and  it  is  equally  a  libel,  although  it  did  not  direct- 
ly charge  him  with  dishonest  motives.  Still,  however,  it 
does  charge  him  with  a  consciousness  of  having  acted 
wrong,  as  he  desired  his  letter  not  to  be  given  to  Maguire 
unless  he  was  disposed  to  accede  to  the  proposition.  On 
these  grounds,  I  concur  with  the  Court  in  thinking  that 
there  is  no  reason  to  arrest  the  judgment. 


Rule  refused. 


Tuetday^ 
June  10M. 

The  defendant 
accepted  two 
bills  of  ex- 
change, dra%vn 
on  him  by  2\ 
C,  which  the 
Utter  indorsed 
and   paid  into 
his  bankers' 
(tlie  plaintiffs) 
who  entered  the 
amount  as  cash 

to  the  credit  side  of  T,  Ct,  account  in  their  books.  The  bills  having  been  dishonoured  by 
the  defendant,  the  plaintifis  entered  their  amount  to  the  debit  side  of  T.  Ct.  account;  and 
shortly  afterwards  the  defendant  paid  the  amount  of  both  bills  to  T.  C,  but  did  not  require  them  to 
be  delivered  up.  T.  C.  continued  his  banking  account  with  the  plaintiffs  for  three  years  after  the 
bills  became  due,  and  paid  in  several  sums  to  his  credit,  sufficient  to  cover  all  the  items  to  his 
debit  prior  to  the  date,  and  including  the  amount,  of  the  bills.  T,  C  afterwards  became  bankrupt, 
and  the  plaintiffs  proved  their  debt  under  his  commission  without  noticing  the  bills,  and  a  year 
afterwards  sued  the  defendant,  as  acceptor,  having  made  no  previous  demand  on  him  in  respect 
of  them  :-^Held,  that  he  was  not  liable. 


Field  and  Others  v.  Carr. 

1  HIS  was  an  action  brought  by  the  plaintiflTs,  as  indor- 
sees, against  the  defendant^  as  acceptor,  of  two  bills  of  ex- 
change,  amounting  to  13\L  lOs.;  the  one  dated  the  19th 
October,  1822,  and  drawn  by  Thomas  Crawshaw  upon 
the  defendant,  payable  to  his,  CrawskatDS,  order,  at  four 
months  after  date,  for  85/.  I2s,\  the  other,  dated  the  13th 
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November t  1822,  and  drawn  by  Crawshaw  on  the  defend- 
ant, payable  at  four  months  after  date,  for  45/.  1S«. 

At  the  trial,  before  Mr.  Justice  Bayley^  at  the  last  Sum- 
mer Assizes,  at  York^  it  appeared  that  Crawshaw  was  a 
wool-stapler  in  the  West  Ridings  and  that  the  bills  were 
accepted  by  the  defendant  for  wool  sold  to  him  by  Craw* 
skaw,  who  indorsed  them  to  the  plaintiffs,  his  bankers,  at 
Leeds,  who  entered  their  amount  as  cash  to  his  credit 
in  their  books;  that  both  the  bills  were  dishonoured  by  the 
defendant,  and,  on  their  being  returned  for  non-payment, 
the  plaintiffs  entered  their  amount  to  the  debit  side  of 
Crawshaw' 8  account;  that,  on  the  19th  Aprils  1823,  the 
defendant  paid  the  full  amount  of  both  bills  to  Crawshaw^ 
with  interest  and  expenses,  but  that  he  did  not  require 
them  to  be  delivered  up;  that  Crawshaw  continued  his 
account  with  the  plaintiffs;  and  that  the  following  entries 
appeared  in  their  books: — 


1828. 


Dr.  L.  a.  d. 

Feb.  96.  To  returned  bill  S2  Fab.     85  17    2 
Msr.  Id.  To  retunied  UU  15  Mar.   46    3    2 


1823.      CV. 

L.   «. 

d. 

By  C.  N.  Holmet    .    . 

SU    3 

0 

Mmxh  10.  By  1  bUl,     .... 

90    6 

6 

19.  By  4  ditto,      .... 

1(19  11 

0 

That,  on  a  settlement  of  the  accounts,  at  the  end  of  the 
year  1823,  the  balance  due  from  Crawshaw  to  the  plain- 
tiffs was  526/.  9*.;  but  that,  by  the  13th  January,  1824, 
he  had  paid  in  388/.  \\s,  6d.,  and,  at  the  end  of  that 
year,<  his  debit  was  1061/.  9^.,  and  at  the  end  of  1825 
426/.  2^.  lOd,;  that  Crawshaw  had  admitted  those  bal- 
ances to  be  due,  at  the  end  of  each  of  those  years,  and  that 
no  demand  had  been  made  on  him  in  respect  of  the  above 
bills  of  exchange;  that,  in  April,  1826,  Crawshaw  became 
bankrupt,  when  the  plaintiffs  proved  their  full  demand 
against  him  under  the  commission,  and  in  their  depositions 
they  did  not  refer  to  the  defendant*s  acceptances,  but  stated 
that  Crawshaw  was  indebted  to  them  in  2012/.  9^.,  and 
that  they  had  received  no  security  or  satisfaction  whatso- 
ever, save  and  except  certain  bills  of  exchange,  and  a  bond. 
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1828.  which  were  expressly  referred  to,  but  which  did  not  in- 
FiELD  elude  the  bills  in  question.  It  also  appeared  that  no  demand 
had  been  ever  miide  by  the  plaintiflTs  on  the  defendant,  in 
respect  of  the  bills,  from  the  time  they  became  due,  in  1823, 
till  the  commencement  of  the  present  action  in  Triniii/Term^ 
1 827.  One  of  the  plaintiffs'  witnesses  swore  that  201.  3s. 
had  been  paid  by  one  Holmes  on  account  of  the  defendant's 
acceptances.  It  was  insisted,  for  the  plaintiffs,  that  the 
defendant  could  only  be  discharged  by  a  release  or  pay- 
ment to  them  as  holders  of  the  bills;  whilst,  for  the  defend- 
ant, it  was  contended,  that,  as  they  had  been  passed  to 
Cratvshaw's  credit  account,  it  was  equivalent  to  a  payment 
by  him.  The  Jury,  however,  found  a  verdict  for  the  plain- 
tifls  for  the  amount  of  the  bills  and  expenses  thereon,  the 
learned  Judge  reserving  leave  to  the  defendant  to  move  to 
set  it  aside  and  enter  a  nonsuit,  in  case  the  Court  should  be 
of  opinion  that  the  plaintiffs'  passing  them  to  Crawshaufs 
credit  could,  under  the  circumstances,  be  considered  as 
payment. 

Mr.  Serjeant  c/o/i^^,  in  the  last  AftcAa^/wta*  Term,  accord- 
ingly obtained  a  rule  nisi  for  a  nonsuit,  or  that  a  new  trial 
might  be  granted ;  and,  in  support  of  the  latter,  he  produc- 
ed affidavits,  which  stated,  that  it  was  usual  for  bankers  in 
Yorkshire  to  hold  acceptances  whether  they  were  paid  or 
not;  that  the  defendant  never  had  any  transaction  with 
Holmes y  nor  did  he  know  such  a  person;  that  he  was 
taken  by  surprise,  and  was  not  prepared  to  rebut  such 
statement  at  the  trial;  and  that  it  appeared,  on  the  face  of 
the  plaintiffs'  accounts  with  Crawshato,  that  the  latter  had, 
in  January,  1824,  paid  in  to  his  own  credit  a  sum  suffi- 
cient to  cover  all  the  items  placed  to  his  debit  in  182S, 
in  which  the  amount  of  the  bills  in  question  was  included : 
and  Crawshaw  deposed,  that,  on  the  10th  March,  18^,  he 
paid  the  plaintiffs  90/.  6s,  &/.,and,  on  the  19th  of  the  same 
month,  109/.  11^.,  as  well  on  account  of  the  above  accept- 
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ances  as  on  his  general  account,  but  without  particularly         1828. 
specifying  on  what  account  such  sums  were  paid.  " 


Mr.  Serjeant  Spankie  now  shewed  cause. — The  rule  es- 
tablished in  ClayiorCs  case  (a), — that,  in  the  case  of  a  bank- 
ing or  running  account,  where  there  has  been  a  continua- 
tion of  dealings,  the  appropriation  (in  the  absence  of  ex- 
press declaration)  can  only  be  made  on  the  ground  of  pre- 
sumption arising  irom  the  priority  of  receipts  and  pay- 
ments ;  or,  in  other  terms,  that  subsequent  payments  by  the 
debtor  must  be  taken  to  apply  to  the  discharge  of  the 
oldest  debt;  and  that,  if  any  other  appropriation  is  to  be 
made,  it  is  incumbent  on  the  creditor  to  declare  his  inten- 
tion at  the  time  of  payment, — does  not  apply  to  the  present, 
as  the  defendant's  acceptances  were  paid  in  to  the  plaintiffs' 
house  by  Crateshaw^  as  cash,  in  the  first  instance,  and  were 
not  written  in  short,  according  to  the  custom  of  bankers  in 
London f  and  the  plaintiffs  gare  him  credit  accordingly;  but, 
as  soon  as  the  bills  were  dishonoured  they  were  placed  to 
Crawshaw's  debit;  yet  there  is  no  pretence  for  saying  that 
any  subsequent  payment  by  him  was  to  be  applied  in  the 
extinction  of  those  bills.  The  defendant  was  a  debtor  to 
Crawshaw  for  value,  and,  as  the  acceptor  of  the  bills,  was 
primarily  liable  to  the  holders,  and  nothing  would  dis- 
charge him  but  actual  payment  to  them.  The  plaintiffs, 
as  bankers,  held  the  bills  as  an  additional  security  on 
Crawshavog  general  account ;  and  when  he  made  any  pay- 
ment afler  their  dishonour,  if  he  had  stated  that  it  was  in- 
tended to  cover  them,  they  would  have  been  given  up  to 
him  as  a  matter  of  course ;  but,  as  no  such  statement  was 
made,  the  general  payments  on  account  could  not  affect 
those  bills  which  the  plaintiffs  held  as  distinct  and  se- 
parate securities,  and  which  must  be  considered  as  having 
been  taken  out  of  the  general  account  when  they  were  re- 

(t/)  1  Meriv.  G03. 
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1828.^  the  old  firm;  but  they  did  not  transmit  any  account  to  the 
country  bankers  until  two  months  after  the  death  of  the  de- 
ceased partner,  and  then  they  transmitted  two  distinct  ac- 
counts; one,  the  account  of  the  old  firm,  made  up  to  the 
day  of  the  death  of  the  partner;  and  another,  a  new  ac- 
count, containing  all  payments  and  receipts  subsequent  to 
that  time ;  and  it  was  held,  that  the  entries  in  the  books 
of  the  London  bankers  did  not  amount  to  a  complete  ap- 
propriation by  them  of  the  several  payments  to  the  old  ac- 
count, such  appropriation  not  being  complete  until  it  was 
communicated  to  the  party  to  be  affected  by  it,  and,  there- 
fore, that  the  London  bankers,  notwithstanding  those  en- 
tries, were  entitled  to  apply  the  payments  received  sub- 
sequently to  the  death  of  the  deceased  partner,  to  the  debt 
of  the  new  firm.  But  in  this  case  there  was  a  general  and 
continuous  account  between  the  plaintiffs  and  Cratcshato, 
both  before  and  after  the  dishonour  of  the  bills ;  and  as 
they  formed  an  item  in  such  account,  their  amount  was  exr 
tinguished  by  the  earliest  sums  paid  in  by  Crawahaw  after 
the  bills  were  returned  to  the  plaintiffs;  and,  although 
Cratcshaw  was  then  debited  with  their  amount,  yet,  the 
sums  afterwards  paid  in  by  him  were  not  only  sufficient  to 
cover  the  bills,  but  also  all  previous  advances. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  upon  the 
principle  established  in  Clayton's  case,  and  which  was  re- 
cognised and  confirmed  in  Bodenham  v.  Purchas,  and 
Simson  v.  Ingham,  that  the  rule  for  a  nonsuit  must  be 
made  absolute.  The  learned  Judge  who  tried  the  cause, 
has  reported  to  us,  that  the  action  was  brought  on  two  bills 
of  exchange,  the  one  dated  on  the  19th  October,  the  other 
on  the  ISth  November,  1822,  and  drawn  by  one  Thomas 
Crawshaw  upon  and  accepted  by  the  defendant,  payable 
at  four  months  after  date.  They  were  given  in  payment 
to  Crawshaw  on  account  of  wool  purchased  from  him  by 
the  defendant,   and  Crawshaw  indorsed  and  paid  them 
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into  the  house  of  the  plaintifTsy  his  bankers,  at  Leeds.    In         1B28. 
Aprils  1828,  which  was  about  a  month  after  the  last  bill 
became  due,  the  defendant  paid  to  Crawshaw  the  amount 
of  both,  together  with  the  expenses  and  interest  due  there- 
on ;  but,  incautiously  reposing  a  confidence  in  the  latter, 
he  did  not  require  him  to  deliver  up  the  bills.     That  pay- 
ment, however,  did  not  discharge  the  defendant,  as  Crcno^ 
show  was  not  the  holder  of  the  bills,  they  being  in  the 
hands  of  the  plaintiffs,  his  bankers,  who  had  a  right  to 
call  on  the  acceptor  for  their  amount;  and  their  having 
entered  them  to  the  debit  of  Crawshaw  in  their  books, 
would  -not  have  the  effect  of  discharging  the  defendant, 
as   they  might  treat  the  one  as  their  debtor,  being  a 
customer,  and  pursue  their  remedy  against  the  other  as 
a  stranger,  and  who,  as  acceptor,  was  the  party  primarily 
liable. — But,  i  am  of  opinion,  that  the  ground  on  which 
this  rule  for  a  nonsuit  must  be  made  absolute,  is,  that,  long 
after  the  bills  became  due,  and  the  defendant  had  paid 
Crawshaw  their  amount,  the  plaintiffs  had  not  only  enter- 
ed them  to  his  debit,  but  treated  them  as  having  been  paid ; 
and  if  so,  they  must,  according  to  the  rule  laid  down  in 
Claytons  case,  be  considered  so  far  satisfied  as  to  dis- 
charge the  defendant  as  acceptor;  and,  although  there  are 
exceptions  to  that  rule,  with  respect  to  the  appropriation 
of  payments,  in  cases  of  separate  and  distinct  accounts,  still 
it  does  not  apply  here,  as  this  was  a  joint  account  between 
the  plaintiffs  and  Crawshaw,  and  treated  by  both  parties 
as  one  entire  running  account.     In  Bodenham  v.  PurchaSy 
Mr.  Justice  Bayley  said  (a) :  "  The  decisions  in  the  Courts 
of  law  do  not  break  in  upon  the  distinction  taken  in  Clay- 
tons case.     The  principle  established  by  those  decisions 
is  this,  that,  where  there  are  distinct  accounts,  and  a  gene- 
ral payment,  and  no  appropriation  made  at  the  time  of  such 
payment  by  the  debtor,  the  creditor  may  apply  such  pay- 

.'fl)  2  Barn.  &  Aid.  46. 
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1828.  ^  the  old  firm ;  but  they  did  not  transmit  any  account  to  the 
country  bankers  until  two  months  after  the  death  of  the  de- 
ceased partner,  and  then  they  transmitted  two  distinct  ac- 
counts; one,  the  account  of  the  old  firm,  made  up  to  the 
day  of  the  death  of  the  partner ;  and  another,  a  new  ac- 
count, containing  all  payments  and  receipts  subsequent  to 
that  time;  and  it  was  held,  that  the  entries  in  the  books 
of  the  London  bankers  did  not  amount  to  a  complete  ap- 
propriation by  them  of  the  several  payments  to  the  old  ac- 
count, such  appropriation  not  being  complete  until  it  was 
communicated  to  the  party  to  be  affected  by  it,  and,  there- 
fore, that  the  London  bankers,  notwithstanding  those  en- 
tries, were  entitled  to  apply  the  payments  received  sub- 
sequently to  the  death  of  the  deceased  partner,  to  the  debt 
of  the  new  firm.  But  in  this  case  there  was  a  general  and 
continuous  account  between  the  plaintiffs  and  Crawshaw, 
both  before  and  after  the  dishonour  of  the  bills ;  and  as 
they  formed  an  item  in  such  account,  their  amount  was  exr 
tinguished  by  the  earliest  sums  paid  in  by  Crawshaw  after 
the  bills  were  returned  to  the  plaintiffs;  and,  although 
Crawshaw  was  then  debited  with  their  amount,  yet,  the 
sums  afterwards  paid  in  by  him  were  not  only  sufficient  to 
cover  the  bills,  but  also  all  previous  advances. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  upon  the 
principle  established  in  Clayton's  case,  and  which  was  re- 
cognised and  confirmed  in  Bodenham  v.  Purchase  and 
Simson  v.  Ingham,  that  the  rule  for  a  nonsuit  must  be 
made  absolute.  The  learned  Judge  who  tried  the  cause, 
has  reported  to  us,  that  the  action  was  brought  on  two  bills 
of  exchange,  the  one  dated  on  the  19th  October,  the  other 
on  the  ISth  November,  18^2,  and  drawn  by  one  Thomas 
Crawshaw  upon  and  accepted  by  the  defendant,  payable 
at  four  months  after  date.  They  were  given  in  payment 
to  Crawshaw  on  account  of  wool  purchased  from  him  by 
the  defendant,   and  Crawshaw  indorsed  and  paid  them 
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into  the  house  of  the  plaintiflTsy  his  bankers,  at  Leeds.    In         ^828. 
April,  1823,  which  was  about  a  month  after  the  last  bill 
became  due,  the  defendant  paid  to  Crawshaw  the  amoimt 
of  both,  together  with  the  expenses  and  interest  due  there- 
on; but,  incautiously  reposing  a  confidence  in  the  latter, 
he  did  not  require  him  to  deliver  up  the  bills.     That  pay- 
ment, however,  did  not  discharge  the  defendant,  as  Craw^ 
skaw  was  not  the  holder  of  the  bills,  they  being  in  the 
hands  of  the  plaintiffs,  his  bankers,  who  had  a  right  to 
call  on  the  acceptor  for  their  amount;  and  their  having 
entered  them  to  the  debit  of  Crawshaw  in  their  books, 
woiild  not  have  the  effect  of  discharging  the  defendant, 
as   they  might  treat  the  one  as  their  debtor,  being  a 
customer,  and  puirsue  their  remedy  against  the  other  as 
a  stranger,  and  who,  as  acceptor,  was  the  party  primarily 
liable. — But,  i  am  of  opinion,  that  the  ground  on  which 
this  rule  for  a  nonsuit  must  be  made  absolute,  is,  that,  long 
after  the  biUs  became  due,  and  the  defendant  had  paid 
Crawshaw  their  amount,  the  plaintiffs  had  not  only  enter- 
ed them  to  his  debit,  but  treated  them  as  having  been  paid ; 
and  if  so,  they  must,  according  to  the  rule  laid  down  in 
Clayion^s  case,  be  considered  so  far  satisfied  as  to  dis- 
charge the  defendant  as  acceptor;  and,  although  there  are 
exceptions  to  that  rule,  with  respect  to  the  appropriation 
of  payments,  in  cases  of  separate  and  distinct  accounts,  still 
it  does  not  apply  here,  as  this  was  a  joint  account  between 
the  plaintiff's  and  Crawshaw,  and  treated  by  both  parties 
as  one  entire  running  account.     In  Bodenham  v.  Purchas, 
Mr.  Justice  Bayley  said  (o):  "  The  decisions  in  the  Courts 
of  law  do  not  break  in  upon  the  distinction  taken  in  Clay- 
tons case.     The  principle  established  by  those  decisions 
is  this,  that,  where  there  are  distinct  accounts,  and  a  gene- 
ral payment,  and  no  appropriation  made  at  the  time  of  such 
payment  by  the  debtor,  the  creditor  may  apply  such  pay- 

-a)  2  Born.  &  Aid.  45. 


Carr. 
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1828.  ment  to  which  account  he  pleases;  but,  where  the  accounts 
.  Yield  ^^^  treated  as  one  entire  account  by  all  parties,  that  rule 
does  not  apply ;"  and  that  learned  Judge,  after  stating  the 
facts  o£  the  case  in  Bodenham  v.  Purchas,  further  observ* 
ed  (a):  '*  It  certainly  seems  most  consistent  with  reason, 
that,  where  payments  are  made  upon  one  entire  account, 
such  payments  should  be  considered  as  payments  in  dis- 
charge of  the  earlier  items  :*'  and  Mr.  Justice  Abbott  said  (6), 
**  the  Master  of  the  Rolls  says  (e),  '  in  such  a  case'  (that 
is,  a  banking-account)  ^  there  is  no  room  for  any  other  ap- 
propriation than  that  which  arises  fVom  the  order  in  which 
the  receipts  and  payments  take  place,  and  are  carried  into 
the  account.  Presumably,  it  is  the  sum  first  paid  in  that  is 
first  drawn  out.  It  is  the  first  item  on  the  debit  side  of  the 
account  which  is  discharged  or  reduced  by  the  first  item 
on  the  credit  side.  The  appropriation  is  made  by  the 
very  act  of  setting  the  two  items  against  each  other.  Up* 
on  that  principle,  all  accounts  current  are  settled,  and  par- 
ticularly cash  accounts.* "  But  neither  Sir  William  Grant 
nor  Mr.  Justice  Bayley  say  that  such  a  circumstance  is 
conclusive.  It  is  certainly  open  to  a  party  to  shew  that 
he  has  made  a  payment  on  account  of  one  particular  bill 
of  exchange  or  item  on  the  debit  side  of  his  account;  but, 
in  the  absence  of  proof  of  any  particular  appUcation  of 
sums  paid  in,  the  first  payment  must  be  appropriated  to 
the  discharge  of  the  first  or  oldest  debt;  and,  if  that  course 
be  pursued,  the  bills  in  question  must  be  considered  as 
paid  or  satisfied.  Although  there  was  always  a  balance 
against  Cratvshaw  in  the  plaintiiBTs'  books,  yet,  at  one  par- 
ticular time,  vi».  in  January^  18£4,  enough  had  been 
paid  in  by  him  on  his  general  banking-account,  to  dis- 
charge all  the  items  in  his  debit  account  previous  to 
the  bills,  as  well  as  the  bills  themselves.  But  we  shall 
not  act  in  contradiction  to  Claytons  case,  nor  to  any 

(a)  2  Barn,  &  Aid.  46.  (6)  Id  47.  (c)  See  1  Meriv.  608. 
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Other  previous  authority,  by  deciding  for  the  defendant,  1^^* 
for  this  appears  to  be  a  far  stronger  case  in  his  favour 
than  any  which  have  preceded  it,  because,  in  the  years 
1823,  18S4,  and  1825  the  plaintiffs  treated  the  bills  as 
paid.  In  18S6,  the  state  of  affairs  between  the  plaintiffs 
and  Crmeshaw  was  changed,  as,  in  the  month  of  April  in 
that  year,  he  became  a  bankrupt,  and  yet,  the  bills  were  not 
proved  under  his  commission,  and  no  claim  or  demand  was 
made  by  the  plaintiffs  on  the  defendant  in  respect  of  them 
till  18S7;  and  they  then,  for  the  first  time,  sought  to  turn 
round  and  attempt  to  recover  from  him,  although  the  ac- 
count between  them  and  Crotf^^^iohad  been  liquidated  and 
closed;  and  although  they  were  told  by  the  defendant,  on 
application  being  made  to  him,  that  he  had  paid  Crawshaw 
the  amount  of  the  bills.  It  would  not  only  be  inconsistent 
with  honesty,  but  with  the  rule  of  law  as  settled  by  Sir 
WilSam  Grani,  (whose  decisions  are  always  entitled  to  the 
greatest  attention  and  respect),  if  the  plaintiffs  could  be 
deemed  entitled  to  recover.  The  principles  laid  down  in 
Clayton*s  case  have  since  received  the  sanction  of  every 
Court  in  Westminster  Hall,  and  are  in  favour  of  the  de- 
fendant's application. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
rules  laid  down  in  Claytons  case  have  since  been  adopted 
and  supported  to  their  fullest  extent;  or,  at  all  events,  that 
case  has  established  a  principle  upon  which  we  can  now 
act.  Each  case  roust  depend  upon  its  own  particular  cir- 
cumstances, and  the  facts  here  stated  are  most  pregnant 
in  favour  of  the  defendant.  He  accepted  the  bills  in  ques- 
tion  in  1822,  and  the  last  was  payable  in  March,  18^3, 
and  a  month  after  its  dishonour  he  paid  the  amount  of 
both,  with  interest  and  expenses,  to  Crawshaw,  the  drawer, 
but  allowed  them  to  remain  in  the  hands  of  the  plaintiffs, 
the  bankers  of  Crawshaw;  and  they  never  took  any  notice 
of  them,  or  made  any  demand  on  Crawshaw  from  that  time 
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1828.         till  1836^  when  he  became  bankrupt;  nor  did  they  even 
"     "  ^         then  prove   them  as  against  his  estate.     Previously  to 
V.  the  bankruptcy,  he  had  paid  in  to  his  credit  sums  more 

than  sufficient  to  cover  not  only  the  amount  of  the  bills, 
but  to  discharge  all  previous  items  to  his  debit,  and  yet  no 
demand  was  ever  made  on  the  defendant  until  1827,  twelve 
months  after  the  bankruptcy.  As,  therefore,  the  plaintiffs 
had  previously  treated  the  bills  as  waste  paper,  and  the 
defendant  had  bond  fide  paid  their  amount  to  Crawshaw, 
the  drawer,  at  the  time  he  was  a  customer  of  the  plain- 
tiffs, and  kept  a  running  account  with  them,  it  appears  to 
me,  that  the  law,  as  well  as  the  justice  of  the  case,  are  clear- 
ly with  the  defendant. 

Mr.  Justice  Gaselee  (a). — If  the  point  turned  solely 
on  the  fact  of  the  plaintiffs'  carrying  the  bills  in  question 
to  Crawshaw's  credit,  when  they  were  paid  into  their 
banking  house,  I  should  wish  time  to  consider  before  I 
came  to  a  decision ;  but  the  question  is,  whether,  under 
all  the  circumstances,  and  their  transferring  the  bills  to  his 
debit  after  they  were  dishonoured,  did  not  destroy  their 
claim  as  against  the  defendant.  But,  independently  of 
this,  it  appears,  by  the  subsequent  accounts  between  the 
plaintiffs  and  Crawshaw^  as  well  as  by  their  own  conduct, 
that  they  considered  the  bills  as  extinguished  or  satis- 
fied. In  that  view  of  the  case,  it  is  not  necessary  to  con- 
sider whether  they  had  been  paid  by  the  defendant,  as 
the  acceptor,  for  the  plaintiffs  admitted,  by  their  account 
with  Cratoshato,  that  they  received  monies  from  him  sub- 
sequently to  the  return  of  the  bills,  not  only  sufficient  to 
cover  them,  but  also  all  the  previous  items  placed  to  the 
debit  side  of  his  account. 

Rule  absolute,  for  a  nonsuit  (6). 

(a)  Mr.  Justice  Burrough  was  at  Chambers. 

(b)  See  Brooke  v.  Enderht/,  4  B.  Moore,  601. 
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1829. 

PrEECE  v.  CoRRIE.  Wednetday, 

rwr%  June  tlih, 

1  HIS  was  an  action  of  replevin,  for  taking  the  plaintiff's  ^^lere  •  penon 
cattle  and  goods,  on  the  ^th  October,  1826,  on  certain  J™^«"  •"  «• 

^  interettinattnn 

lands  and  premises  called  Lye  Court,  The  defendant  to  anocher,  re- 
made cognizance  as  bailiff  of  one  Thomas  White,  and  al-  Umicu;  7t°doea 
kged,  that  the  plaintiff,  on  the  11th  September,  1826,  and  J^SSS.'bS 
from  thence  until  &c.,  held  and  enjoyed  the  said  premiseSi  •■  an  muier- 
as  tenant  to  White,  under  and  by  virtue  of  a  demise  there-  fcre,  where  /. 
of  to  him,  the'  plaintiff,  theretofore  made  for  a  certain  ^  ^J^  m^ 
term,  to  wit,  from  the  11th  day  of  September,  1826,  until  ^^  "^^^^ 

expired  on  toe 

the  11  th  day  of  November  then  next,  at  and  under  a  cer-  nth  November, 
tain  rent,  to  wit,  the  rent  of  270/.  for  the  said  term,  pay-  tb,  i ithi&^ 
able  on  the  first  day  of  the  said  term,  to  wit,  on  the  said  f***^  prwjd- 

''  '  '  Ing,  he  Yerhally 

11th  September,  in  the  year  aforesaid;  and,  because  the  let  them  to  the 

•  •I*  io  1  1*  pbUntiSl  to  hold 

said  rent,  at  the  said  time  when  &c.,  was  due  and  m  arrear  tui  the  nth 
from  the  plaintiff  to  White,  the  defendant  well  acknow-  f^^^^^^ 

ledged  the  taking,  &C.  CmedUterent: 

The  plaintiff  pleaded  in  bar, — First,  that  he  did  not  hold  could  not  du* 
or  enjoy  the  premises  in  which  &c.,  or  any  part  thereof,  as  terms  of  the  let- 
tenant  to  White,  under  or  by  virtue  of  the  said  supposed  |j,°f  I'^J^u'**^ 
demise,  in  manner  and  form  as  by  the  cognizance  alleged;  which  the  whole 
— Secondly,  that,  by  the  said  supposed  demise  in  the  cog-  paned  to  the 
nizance  mentioned,  he,  White,  did  demise  and  grant  the  {het^even  if  it 
said  premises  unto  the  plaintiff  for  all  the  residue  and  re-  ^*'«  ■*>  awign- 

.  o  ment,   it  was 

mainder  of  his.  White's,  estate,  term,  and  interest,  of  and  not  necesMry 
in  the  same ;  and  that  he,  White,  had  not  then,  or  at  the  i^  i^  writing, 
said  time  when  &c.,  or  at  any  time  during  the  supposed  "  *'  ^^  ■"  "• 
demise  to  the  plaintiff,  any  reversionary  estate,  term,  or  operation  of  law, 
interest,  of  or  in  the  premises,  or  any  part  thereof,  expect-  exception  in  the 
ant  or  to  take  effect  upon  or  at  any  time  after  the  expira-  Se  SteSlrof  ^ 
tion  of  the  term  granted  to  the  plaintiff  by  the  said  sup-  Frauds. 
posed  demise : — And  this  &c.  wherefore  &c. 

The  defendant  joined  issue  on  the  first  plea,  and  replied 
to  the  second, — That,  by  the  demise  in  the  cognizance  men- 
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1828.         tioned,  White  did  not  demise  and  grant  the  premises  to  the 
„   '     ^       plaintiff  for  all  the  residue  and  remainder  of  Whites  estate, 

'Preecs         *  , 

V.  term,  and  interest,  of  and  in  the  same,  in  manner  and  form 

as  the  plaintiff  had  in  his  second  plea  in  that  behalf  alleg- 
ed :  and  on  this  issue  was  joined  (a). 

At  the  trial,  before  Mr.  Justice  Littledale,  at  the  last 
Summer  Assizes  at  Hereford,  it  appeared,  that  one  Robert 
Eastwick  was  mortgagee  in  possession  of  the  lands  and 
premises  in  question,  which  were  occupied  by  the  plain- 
tiff, he  and  his  brothers  being  seised  in  fee  of  the  equity 
of  redemption;  that,  in  October  1823,  Etutwick  let  the 
farm  to  White  for  the  term  of  three  years  from  the  11th 
November  then  next,  at  the  yearly  rent  of  2701. ;  that,  on 
the  23d  January,  1826,  by  an  agreement  in  writing,  under 
seal,  and  made  between  White  and  the  plaintiff,  the  former 
agreed  to  give  up  possession  of  the  farm  to  the  latter,  in  con- 
sideration of  his  paying  the  value  of  the  growing  crops  then 
belonging  to  White,  and  the  plaintiff  was  to  hold  the  farm 
for  the  remainder  of  Whitens  term,  at  the  same  rent  as 
Eastwick  paid ;  the  rent  to  commence  and  be  payable  by 
the  plaintiff,  from  the  11th  November  then  last  past;  but 
it  was  provided,  that,  in  case  the  plaintiff  should  not  be 
enabled  to  pay  for  the  crops  by  the  1st  May,  1826,  White 
might  retain  the  farm  for  the  remainder  of  the  term ;  that, 
on  the  11th  September  following,  the  plaintiff,  by  bill  of 
sale,  assigned  all  the  growing  crops  and  effects  on  the 
farm  to  White;  and  that,  afterwards,  and  in  the  coarse  of 
the  same  day.  White  agreed  verbally  with  the  plaintiff,  in 
the  presence  of  two  witnesses,  that  he  would  become  te- 
nant to  White,  from  that  day  till  the  1 1th  November  follow- 
ing, at  the  rent  of  S70/.,  payable  in  advance  immediately* 
Under  these  circumstances,  the  learned  Judge  lefl  it  to 
the  Jury  to  say,  Jirst,  whether  the  demise  was  made  by 

(a)  The  plaintiff  also  pleaded     him  to  White;  on  which  issue  was 
that  no  rent  was  in  arrcar  from     also  joined. 
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White  to  the  p1ainti£P»  on  the  terms  last  mentioned;  and^  1828. 
secamUy,  whether  White  had  demised  all  the  residue  of  his 
tenn  to  the  plaintiff^  within  the  terms  of  the  second  plea  in 
bar;  and  he  observed,  that  the  rehtion  of  landlord  and  te- 
nant did  not  subsist  between  them  unless  the  former  had  a 
reversionary  interest;  that,  although  the  word^oft^  was 
used  m  the  plea,  it  was  enough  for  the  plaintiffto  shew  that 
White  had  parted  with  the  whole  of  his  interest  to  him; 
and  ibat  a  demise  of  such  interest  might  be  by  parol ; 
that  the  main  question  was,  whether  the  parties  vir- 
toaOy  intended  that  the  plaintiff  should  take  all  White's 
interest  in  the  term  he  derived  under  Eastwick;  and  thati 
if  White  had  parted  with  the  whole  of  his  interest,  the  dis- 
tress could  not  be  supported. 

The  Jury  found,^^,  that  there  was  Ci  dembe  by  White 
to  the  {daintiff;  and,  secondly,  that  the  former  had  part- 
ed with  the  whole  of  his  term;  on  which  the  learned 
Judge  said,  that  the  effect  of  the  verdict  was,  to  entitle 
the  plaintiffto  recover,  as  the  latter  finding  negatived  the 
defendant's  right  to  distrain.  A  verdict  having  been  ac- 
cordingly entered  for  the  plaintiff, — damages  4/.  4#. — 

Mr.  Serjeant  Russell,  in  the  last  Michaelmas  Term, 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside, 
and  a  new  trial  granted,  or  a  verdict  entered  for  the  defend- 
ant;—on  the  grounds,~^r«/,  that  the  Jury  had  found  that 
the  plaintiff  had  held  the  premises  under  a  demise  from 
White,  in  the  terms  stated  by  the  defendant  in  his 
cognizance;  and,  secondly,  that  the  plaintiff  bad  not  proved 
his  second  plea  in  bar,  in  which  he  alleged  that  White 
had  demised  and  granted  all  the  residue  and  remainder  of 
bis  estate  in  the  premises  to  the  plaintiff,  and  that  he  had 
not  any  reversionary  interest  therein  after  the  expiration 
of  the  plaintiff's  term.  Such  an  allegation  amounts,  both 
in  fact  and  at  law,  to  an  absolute  assignment  by  White  of 
all  his  interest  in  the  premises ;  and  if  so,  such  an  assign- 
ment is  void,  not  having  been  proved  to  be  in  writing,  as 
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1828.  required  by  the  statute  of  frauds.  If  a  party  transfer  all 
the  residue  of  his  interest  in  a  term  to  another,  it  is  equi- 
valent to  an  assignment;  and,  although  the  word  "  grant," 
as  used  in  the  plea,  might  be  rejected  as  surplusage,  and 
the  allegation  might  not  amount  to  an  assignment,  yet  it 
must  be  taken  as  if  White  had  demised  the  premises  to 
the  plaintiff,  reserving  a  rent;  in  which  case,  the  former 
would  have  a  right  to  distrain.  An  assignment  or  demise 
by  parol  may  operate  as  an  under-lease,  and  although  the 
word  ^*  demise,*^  in  its  popular  and  general  acceptation, 
applies  to  a  lease,  yet  here  the  plaintiff  has  averred  that 
White  had  not  any  reversionary  estate  or  interest  in  the 
premises  after  the  expiration  of  the  term  demised  and  grant- 
ed by  him  to  the  plaintiff.  That  must  be  taken  to  mean 
an  absolute  conveyance  or  assignment,  which  could  not 
be  made  by  parol.  Therefore,  qudcunque  vid  datd, 
the  defendant  is  entitled  to  a  verdict. 

Mr.  Serjeant  Ludlow,  on  a  former  day  in  this  term, 
was  about  to  shew  cause,  when  the  Court  called  on — 

Mr,  Serjeant  Russell  to  support  his  rule.  The  plain- 
tiff having  alleged  in  his  second  plea,  that  White,  under 
whom  the  defendant  made  cognizance,  had  no  reversion- 
ary interest  in  the  premises,  afler  the  expiration  of  the 
term  demised  to  the  plaintiff,  it  is  immaterial  to  consider 
whether  he  took  by  grant  or  by  demise,  for  it  must  be 
assumed  that  all  White's  interest  was  assigned  to  the  plain- 
tiff; and,  as  it  was  not  proved  to  have  been  in  writing,  the 
latter  was  not  entitled  to  recover.  It  will  be  a  manifest 
hardship  on  White  if  the  distress  cannot  be  supported ; 
which  must  be  on  the  grounds,  either  that  the  first  issue  of 
non  tenuit  was  not  proved,  or  that  the  plaintiff  established  his 
second  plea;  but  that  he  failed  to  do,  as  he  did  not  produce 
an  instrument  in  writing,  signed  by  White,  as  the  party  as- 
signing his  interest  in  the  term,  but  merely  proved  a  letting 
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by  word  of  mouth.  In  Bacon's  Abridgment  (a),  it  is  said,  1828. 
'^  an  assignment  is  the  transferring  and  setting  over  to  an- 
other of  some  right,  title,  or  interest  in  things,  in  which  » 
third  person,  not  a  party  to  the  assignment,  has  a  concern  and 
interest:" — if,  therefore,  a  party  transfers  all  his  interest  to 
another,  in  whatever  terms,  or  by  whatever  form  of  words 
the  transfer  be  made,  it  amounts  to  an  assignment;  and,  as 
the  plaintiff  has  averred  in  his  plea,  that  White  demised  all 
his  interest,  and  had  no  reversionary  estate,  the  concluding 
words  are  decisive  to  show  that  it  is  equivalent  to  an  aver- 
ment of  an  assignment.  Although  it  may  be  admitted  that 
the  word  demise  is  generally  confined  to  a  granting  by 
lease,  yet  Lord  Coke,  in  his  second  Institute,  in  comment- 
ing on  the  statute  of  Westminster  the  second,  says  (b), — - 
"  a  demise  is  applied  to  an  estate  either  in  fee  simple,  fee 
tail,  or  for  term  of  life,  and  so  commonly  it  is  taken  in 
many  writs.**  So,  a  demise. may  apply  to  the  death  of 
the  King,  or  a  conveyance  or  transfer  of  property,  by 
copy  of  court  roll.  But  the  agreement  by  White  to  let 
the  premises  to  the  plaintiff,  is,  in  terms,  an  absolute  as- 
signment: and,  in  Boiling  v.  Martin  (c),  where  the  plain- 
tiff agreed  verbally  to  assign  to  the  defendant  certain  pre- 
mises for  the  remainder  of  a  term  of  years  then  unexpired 
therein.  Lord  Chief  Baron  Macdonald  held  the  assign- 
ment to  be  void  under  the  statute  of  frauds,  it  not  being  by 
deed  or  note  in  writing.  At  all  events,  the  plea  of  non 
tenuit  cannot  avail  the  plaintiff,  as  the  Jury  have  found  that 
White  demised  to  him  in  the  terras  stated  in  the  cognizance, 
which  clearly  constituted  a  tenancy;  and  the  plaintiff  could 
not  deny  the  holding  under  W/Ute;  and,  if  the  transfer  by 
the  latter  of  all  his  interest  in  the  term  did  not  amount  to 
an  assignment,  it  operated  as  an  under-lease,  in  the  one  it 
created  the  characters  of  assignor  and  assignee,  in  the 

(a)  Tit.  «  AsMgnment."  (6)  483.  (c)  1  Camp.  318. 
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1828.^  Qtlier,  that  of  landlord  and  tenant;  and/m  PouUeney  y. 
Holmes  (a),  it  was  decided,  that,  if  a  lessee  reserve  rent  to 
himself  on  granting  over,  it  is  an  under-lease,  although  he 
part  with  the  whole  term;  and,  if  so,  the  defendant  was 
entitled  to  distrain.  The  case  of  PoultenSy  v.  Holmes  was 
recognized  and  adopted  in  Palmer  v.  Edwards^  by  Mr. 
Justice  BuUer,  who  said  (6),  that  it  only  determined,  that 
what  cannot  be  supported  as  an  assignment,  shall  be  good 
as  an  under-lease,  against  the  party  granting  it.  Whether, 
therefore,  the  letting  by  White  amounted  to  an  assign* 
ment  or  an  under-lease,  the  plaintiff  could  not  dispute 
Winters  title;  and,  according  to  the  case  o(  Alchome  y. 
Gomme  {c),  the  second  plea  in  bar  amounts  in  substance 
to  a  plea  of  nil  habuii  in  tenementis,  and  Lord  Chief  Jus- 
tice Best  there  said,  **  the  rule  has  been  long  since  esta- 
blished, that  a  tenant  cannot  dispute  the  title  of  his  land- 
lord at  the  time  of  the  demise,  although  he  may  shew  that 
such  title  bad  afterwards  determined  ;**  and  here,  the  Jury 
have  expressly  found  that  White  demised  to  the  plaintiff 
according  to  the  terms  mentioned  in  the  cognizance. 

Mr.  Serjeant  Ludlow,  having  referred  to  Parmenter  v. 
Webber  (d),  to  shew  that  a  lessee  who  assigns  all  his  in- 
terest in  a  term  cannot  distrain  for  rent,  the  Court  took 
time  to  consider,  and — 

Lord  Chief  Justice  Best  now  said : — A  motion  has  been 
made  in  this  case  to  set  aside  a  verdict  found  for  the 
plaintiff,  and  for  a  new  trial,  or  that  a  verdict  may  be 
entered  for  the  defendant  My  brother  Littledale  has 
not  reported  to  us  whether  he  reserved  the  point  now 
brought  before  us,  or  not;  but  I  am  clearly  of  opinion,  in 

(a)  1  Str.  406.  Bing.  54. 

(6)  1  Doug.  188,  n.  (rf)  2  B.  Moore,  656. 

(c)  9  B.  Moore,  laO;  S,  G.  2 
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all  my  learned  brothers  concur,  that  there  is  no         1S28. 
pretence  for  this  motion.    Whether  another  motion  might 
hare  availed,  founded  on  the  defective  state  of  the  plead- 
ings, or  the  insufficiency  of  the  second  plea,  as  it  ap- 
pears on  the  hoe  of  the  record,  is  another  question,  but 
on  that  we  now  give  no  opinion.     This  was  an  action  of 
rejdevin,  and  the  defendant  made  cognizance  as  bailiff  of 
one  7%o8Mw  White,  alleging  that  the  plaintiff  held  the 
prenuaea  in  question  as  tenant  to  him,  by  virtue  of  a  de- 
nose  to  the  plaintiff,  from  the  1 1  th  September  1 826,  until 
the  11th  November,  in  the  same  year,  at  the  rent  of  270/., 
payable  on  the  first  day  of  the  term,  viz.  the  1 1th  Septem^ 
her;  and  that,  such  rent  being  in  arrear  from  the  plaintiff 
to  WkUe^  the  defendant,  as  the  bailiff  of  the  latter,  made 
the  distress.    To  this  there  were  three  pleas  in  bar,  but 
two  only  apply  to  the  present  question,  viz. — First,  non 
temdt,  which  concluded  to  the  country;   and,  secondly, 
that  Wkite,  by  virtue  of  the  demise  in  the  cognizance 
mentioned,  demised  and   granted  the  premises  to  the 
plaintiff  for  the  whole  of  his  (  Whitens)  estate  and  interest 
m  them;  and  that  he  had  not,  at  any  time  during  the  de- 
mise to  the  plaintiff,  any  reversionary  estate,  term,  or  in- 
terest in  them,  expectant  or  to  take  effect  upon  or  at  any 
time  after  the  expiration  of  the  term  granted  to  the  plain- 
tiff by  the  danise*     Upon  these  pleas,  issues  were  joined, 
and  the  Jury  found  for  the  defendant  on  the  first,  viz.  that 
there  was  a  demise  by  While  to  the  plaintiff.     But  on 
the  last,    they  found  that  White  had  parted  with  the 
whole  of  his  estate,  term,  and  interest  in  the  premises; 
thereby  negativing  his  right  to  distrain:    and  by  which 
the  plaintiff  was  entitled  to  a  verdict.     I  abstain  from 
giving  any  opinion  as  to  what  Whitens  remedy  might 
have  been,  or  what  mode  of  proceeding  it  may  be  most 
proper  for  him  to  adopt  hereafter,  in  order  to  reco- 
ver the  sum  agreed  to  be  paid  by  the  plaintiff  for  rent; 
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1828.         but  I  am  clearly  of  opinion,  that  the  finding  of  the  Jury 
on  both  these  pleas  was  proper.     At  first  sight,  it  might 
aippear  that  the  first  plea  of  non  tenuit  ought  not  to  have 
been  found  for  the  defendant;  as,  if  the  letting  by  White 
to  the  plaintiff  operated  as  an  assignment,  the  Jury  should 
have  found  for  him.     But,  in  the  cognizance,  the  plaintiff 
is  alleged  to  have  held  under  a  demise,  and  the  first  plea 
negatives  the  holding  by  virtue  of  the  demise,  modo  et 
formd  as  in  the  cognizance  mentioned.     This,  however, 
is  not  to  be  considered  as  an  assignment,  but  a  lease,  al- 
though, in  operation  of  law,  it  amounts  to  an  assignment  of 
all  Whites  interest  to  the  plaintiff.   The  case  of  PauUeney 
V.  Holmes^  although  it  shews  that  this  was  not  an  assign- 
ment, also  shews  that  the  defendant  had  no  right  to  distrain. 
There,  the  defendant  having  a  term  for  years,  whereof  one 
year  and  three  quarters  were  to  come,  agreed  with  the  plain- 
tiff that  he  should  have  the  premises  for  the  remainder  of 
the  term,  paying  to  the  defendant  the  same  rent  as  was 
reserved  upon  the  original  lease.     The  plaintiff  took  pos- 
session, and  brought  trespass  against  the  defendant  for  a 
re-entry;  and  it  was  objected,  that  this  amounted  to  an 
assignment  of  the  lease,  and  was,  therefore,  void  by  the 
statute  of  frauds,  not  being  in  writing ;  to  which  it  was 
answered  for  the  plaintiff,  that  it  must  be  taken  as  a  lease, 
and  not  as  an  assignment,  because  the  reservation  was 
to  the  lessee,  and  not  to  the  original  lessor;  and  that  the 
lessee  might  maintain  debt  for  rent  upon  it,  though  he 
could  not  distrain  for  want  of  a  reversion; — to  which 
Chief  Justice  Pratt  assented,  and  the  plaintiff  had  a  ver- 
diet.     Here,  however,  the  transaction  which  took  place 
between  White  and  the  plaintiff,  on  the  11th  September, 
amounts  to  a  lease  by  operation  of  law;    and,  although  it 
has  been  said  that  it  was  an  assignment,  and  no  evidence 
could  be  given  of  it,  as  it  was  not  reduced  into  writing,  as 
required  by  the  statute  of  frauds,  yet,  in  the  case  of  an  as- 
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signmeDt  or  surrender  "  by  act  and  operation  of  law,"  no  ^  *S-^- 
deed  or  written  memorandum  is  necessary  (a)^  as  the  third 
section  enacts,  that  no  estate  of  freehold,  or  term  of  years, 
shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by 
deed  in  writing,  signed  by  the  party  assigning,  or  by  act 
and  operation  of  law ;  and  here  White  professed  to  part 
not  only  with  the  possession,  but  also  with  all  his  reversion- 
ary estate  and  interest  in  the  premises:  and  it  is  not  only 
so  alleged  in  the  second  plea  in  bar,  but  the  Jury  have  so 
foundy  and  the  verdict  for  the  plaintiff  must  stand.  Al- 
though the  second  plea  may  not  be  good  in  point  of 

law,  yet  the  case  of v.  Cooper  (6),  on  the  authority 

of  which  this  Court  acted  in  Parmenter  v.  Webber,  is 
decisive  to  shew,  that  where  a  lessee  for  years  assigns  his 
term,  or  parts  with  his  interest,  he  cannot  distrain  for 
rent ;  and  that  is  not  inconsistent  with  Poulteney  v.  Holmes , 
where  Chief  Justice  Pratt  thought  that  the  lessee  might 
maintain  debt  for  rent,  although  he  could  not  distrain,  for 
want  of  a  reversion.  My  brother  Pari,  who  is  obliged  to 
be  at  the  Old  Bailey y  has  requested  me  to  state  that  he 
concurs  with  me  in  opinion. 

Mr.  Justice  Gaselee. — In  Smith  v.  Mapleback{c),  v/hcre 
a  lease  came  into  the  hands  of  the  original  lessor,  by  an 
agreement  entered  into  between  him  and  the  assignee  of 
the  original  lessee,  "  that  the  lessor  should  have  the  pre- 
mises, on  the  terms  mentioned  in  the  lease,  and  should 
pay  a  specified  sum,  over  and  above  the  rent,  annually, 
towards  the  good-will  already  paid  by  such  assignee," 
such  agreement  was  held  to  operate  as  a  surrender  of 
the  whole  term,  and,  therefore,  that  the  assignee  could 
not  distrain  either  for  the  advanced  or  for  the  original 
rent,   but  that  he  bad  a  remedy  by  assumpsit,   for  the 

(a)  Sec  Phillips  on  Evidence,  {b)  2  VVils.  375. 

5tb  edit.  Vol.  2,  p.  GS,  (c)  1  Term  Rep.  441. 
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sum  reserved  tor  the  good-wilL  There,  too,  the  case 
of  Poulteney  v.  Holmes  was  referred  to  in  the  course  of 
the  argument,  and  a  distinction  drawn  between  contracts 
by  deed  and  by  parol,  previous  to  the  statute  4  Geo.  3, 
c.  28,  by  which  distress  is  incident,  wherever  a  rent  is  re- 
served; but  where  a  party  has  surrendered  his  whole  term, 
it  is  quite  clear  that  he  is  not  afterwards  entitled  to  distrain. 


Mr.  Justice  Burrough  concurring — 


Rule  discharged, 


Wednesdavy 


Seaton  «?.  Benedict. 

June  11  th,      fm^ 

A  tradesman        ^  HIS  was  an  actiou  of  assumpsit^  brought  to  recover  the 

Ihe^vliuToif'  ®"™  ^^  ^^'"  ^*'  ^^'^  being  the  amount  of  several  pieces 

articles  of  dren  of  silk,  muslin,  and  lacc,  and  a  quantity  of  kid  gloves  and 

wife,  if  the  hus-  silk  stockings,  which  the  plaintiff  alleged  he  had  delivered 

a*suffideIiT  !*up.  *^  *^^  defendant's  wife.  The  declaration  contained  counts 

ply,  and  the  for  goods  sold  and  delivered,  and  the  usual  money  counts. 

tradesman  *  */ 

make  no  en-  The  defendant  pleaded  non  assumpsitf  except  as  to  10/., 
capZify  of  the  ^^  ^  tender  as  to  that  sum,  which  he  paid  into  Court, 
wife  to  contract;  ^nd  which  the  plaintiff  admitted,  by  taking  it  out. 

at  all  events,  an  *  '     j  o 

express  or  im- 
plied assent  by 
the  husband 
must  be  shewn. 

Payment  of 
money  into 
Court  in  oi- 
tumpsit  for 
goods  sold  and 
delivered,  only 
amounts  to  an 
mdmlksion  by 
the  defendant 


At  the  trial,  before  Mr.  Justice  Burroughs  at  WestnUn^ 
ster,  at  the  sittings  after  the  last  Hilary  Term,  it  appear- 
ed that  the  plaintiff  was  a  linen-draper  and  haberdasher 
at  Richmond;  and,  that  in  the  autumn  of  1823,  the  de* 
fendant,  a  special  pleader  in  considerable  practice,  with  his 
wife  and  family,  occupied  part  of  a  ready  furnbhed  house 
at  Montpelier-Row,  Twickenham,  at  the  rent  of  two  guineas 
per  week.  By  the  plaintiflTs  particulars  of  demand,  the 
right  of  acUon  articles  wcrc  stated  to  have  been  furnished  at  six  different 
of^e*um"plid  periods,  between  the  15th  August  and  the  28d  September, 

in,  and  applies 

only  to  a  legal 

demand,  and  not  to  all  the  items  contained  in  a  bill  of  particulars,  in  which  the  goods  are  stated 

to  have  been  supplied  at  different  times. 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  67 

1823;  and,  on  the  19th  of  August,  a  charge  was  made  for         1828. 
twelve  pairs  of  silk  stockings,  as  having  been  delivered  on       seaton 
that  day,  and  which  was  the  second  item  in  the  bill.   The  ^' 

plaintiff  proved  the  delivery  of  the  whole  of  the  goods  to 
the  defendant's  wife,  in  his  (the  plaintiff's)  shop,  with  the 
exception  of  one  small  parcel,  which  was  delivered  into 
her  own  hand  by  the  plaintiff's  boy,  at  the  defendant's 
door,  no  third  person  being  present.  There  was  no  evi- 
dence of  any  authority,  express  or  implied,  from  the  de* 
fendant  to  the  plaintiff,  to  give  credit  to  his  wife;  or  that 
the  defendant  ever  knew  that  she  had  dealt  with  the  plain- 
tiff,  or  that  the  articles  furnished  were  in  her  possession* 
The  defendant  proved  that  he  had  abundantly  supplied 
his  wife  with  necessaries  suited  to  his  rank  and  situation 
in  life:  that  her  wardrobe  was  complete  before  she  left 
town  for  TvAckenham;  and  that  he  never  saw  her  wear 
any  of  the  articles  furnished  by  the  plaintiff:  and  three 
female  servants  who  lived  with  the  defendant  at  the  time, 
one  of  whom  had  the  care  of  her  mistress's  wardrobe, 
deposed,  that  if  any  of  the  articles  in  question  had  been 
worn  by  her,  or  had  been  in  her  possession,  she  (the  servant) 
mast  have  seen  them;  but  that  she  never  had,  and  that 
she  never  took  in  any  parcel  from  the  plaintiff.  Under 
these  circumstances,  it  was  contended  for  the  defendant, 
that  the  articles  supplied  could  not  be  considered  as  ne- 
cessaries ;  and  that,  even  if  they  were,  there  had  been  no 
express  or  implied  authority  or  assent  given  by  the  de- 
fendant to  his  wife  to  make  the  purchases  in  question 
from  the  plaintiff. 

The  learned  Judge  told  the  Jury  that  a  husband  was 
bound  to  supply  his  wife  with  necessaries  to  the  extent  of 
his  estate,  and  suitable  to  her  rank  and  degree  in  life;  and 
that  if  he  did  not,  he  would  be  liable  for  any  necessary 
articles  the  wife  might  purchase ;  but  that  if,  on  the  con- 
trary, he  was  in  the  habit  of  supplying  her  with  all  articles 
that  might  be  necessary  for  her  use,  ho  was  not  liable  for 
any  thing  beyond  them;  and  that  the  question  for  their 
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1828.         consideration    was,   whether,    under  the  circumstances, 

Seaton        *^®  defendant  was  or  was  not  liable ; — that,  as  it  did  not 

V'  appear  that  he  was  aware  of  his  wife's  dealing  at  the 

RPN  EDICT 

plaintiff's  shop,  or  that  he  knew  that  the  articles  supplied 
had  been  sent  to  his  house,  or  were  worn  by  his  wife,  he 
should  have  considered  that  he  had  a  good  defence;  but 
that  the  difficulty  under  which  he  laboured  was  the  plea 
of  tender,  by  which  the  defendant  had  thought  fit  to  admit 
a  claim  on  him,  by  the  plaintiff,  to  the  extent  of  10/.;  and 
that  the  question  was,  how  to  separate  that  smn  from  the 
rest  of  the  demand,  or  to  apply  it  to  any  particular  item 
of  the  bill;  that  the  defendant  had  thereby  also  ad- 
mitted that  his  wife  had  authority  to  purchase  some  of 
the  articles;  and  that,  as  it  was  not  stated  to  which  of  them 
the  tender  and  payment  into  Court  applied,  it  was  for  the 
Jury  to  say  to  which  items  in  the  bill  the  payment  was  to 
operate,  or  if  they  could  be  separated;  and  whether,  if 
one  could  not  be  distinguished  from  the  others,  it  did  not 
amount  to  an  admission  of  the  whole  of  the  plaintiff's  de- 
mand. 

The  Jury  having  retired  for  a  considerable  time,  the 
foreman,  on  returning  into  Court,  said,  that,  after  very  great 
difficulty,  they  had  concurred  in  finding  a  verdict  for  the 
plaintiff.  The  verdict  was  accordingly  entered  for  him 
for  18/.  5s.  6d.,  which,  together  with  the  10/.  paid  into 
Court,  amounted  to  the  whole  of  the  plaintiff's  demand, 
leave  being  reserved  to  the  defendant  to  move  to  set 
aside  the  verdict,  in  case  the  Court  should  be  of  opinion 
that  the  defendant  had  not,  by  his  plea  of  tender,  preclud- 
ed himself  from  having  a  verdict  entered  for  him. 

Mr.  Serjeant  Witde,  in  the  last  term,  accordingly  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  grounds,^r«/,  that  the  articles 
furnished  could  not  be  considered  as  necessaries,  as  the 
wardrobe  of  the  defendant's  wife  was  previously  complete; 
and  that,  at  all  events,  the  plaintiff  could  not  be  entitled 
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to  recover,  after  so  long  a  lapse  of  time,  the  articles  having         1 823. 
been  furnished  in  1823;  and  he  referred  to  Montaftue  v.      ''     ''     " 

Seaton 

Benedict  (a),  where  the  Court  of  King's  Bench  decided,  v. 

that  articlea  of  jewelry  furnished  to  the  defendant's  wife, 
after  her  return  from  Tu^ctenham  to  Town  in  1823,  were 
not  necessaries,  and  that  the  action  could  not  be  maintain- 
ed without  evidence  of  the  assent  of  the  husband.  Se- 
emuBy,  that  by  the  plea  of  tender  and  payment  of  10/.  into 
Court,  the  defendant  had  merely  acknowledged  an  au- 
thority or  assent  for  his  wife  to  contract  to  that  amount, 
but  that  he  did  not  thereby  recognize  or  admit  any  other 
part  or  item  of  the  plaintiff's  demand. 

Mr.  Serjeant  Taddy  novf  shewed  cause. — The  question 
was  most  properly  left  to  the  Jury,  whether  the  articles 
furnished  by  the  plaintiff  to  the  defendant's  wife  might  be 
considered  as  necessaries  suitable  to  her  degree  and  rank 
in  life,  and  they  having  found  in  the  affirmative,  and  there 
being  evidence  on  both  sides,  the  verdict  is  conclusive. 
The  learned  Judge  naturally  felt  a  difficulty  as  to  the  plea 
of  tender,  as  the  defendant  thereby  admitted  the  validity  of 
the  contract  made  by  his  wife  with  the  plaintiff  to  the  extent 
of  10/. ;  and,  although  a  distinction  may  be  drawn  between 
cases  where  money  is  paid  into  Court  on  a  special  contract, 
or  under  the  general  counts  of  a  declaration  in  assumpsit; 
yet  here,  it  was  impossible  for  the  Judge  or  Jury  to  ascer- 
tain to  what  description  of  goods,  or  to  what  items  of  the 
account,  the  sum  tendered  applied ;  and  it  was,  therefore, 
sufficient  for  the  Jury  to  say  that  they  were  necessaries 
suitable  for  the  wife;  and  the  authority  or  assent  of  the 
husband  for  her  to  purchase,  must  be  implied  from  the 
fact  of  the  tender  and  payment  into  Court.  The  main 
question  at  the  trial  was,  to  whom  the  credit  was  given,  and 
the  plaintiff  proved  that  part  of  the  goods  were  delivered 
to  the  wife  at  the  defendant's  own  door.     In  Montague  v, 

(rt)  3  Barn.  &  Cress.  631. 
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1828.         Benedict  (a),  which  was  an  action  against  the  same  de- 

Seaton       fendant,  for  jewelry  furnished  by  the  plaintiff  to  his  wife, 

„    ^'  which  was  held  to  be  altofirether  unnecessary  for  her  station 

Benedict.       ,  °  i        i  .  ^  i    ii» 

in  life,  and  in  the  course  of  six  weeks  she  had  laid  out  half 
of  her  yearly  income  in  trinkets.  In  Holt  v.  Brien  (6),  and 
Bentley  v.  Griffin  (c),  the  credit  was  given  expressly  to  the 
wife,  thereby  negativing  any  authority  or  assent  on  the  part 
of  the  husband ;  as,  in  the  one  case,  the  tradesman  had  no- 
tice not  to  trust  the  wife,  as  well  as  that  the  husband  allowed 
her  an  annual  income;  and,  in  the  other,  the  plaintiffs,  who 
were  dress-makers,  debited  the  wife  in  their  books,  and 
she  had  accepted  bills  drawn  on  her  by  them,  and  they 
had  also  requested  her  to  provide  for  one  of  them  without 
making  any  application  to  the  husband.  Here,  however, 
the  wife  must  be  considered  as  the  agent  of  the  husband ; 
and,  if  this  were  the  case  of  a  servant  authorized  by  his 
master  to  order  goods  to  the  amount  of  10/.  only,  yet,  as 
the  latter  had  admitted  the  authority  of  the  former  to  a 
certain  extent,  he  would  be  liable  to  the  tradesman  if  the 
servant  had  exceeded  the  order,  unless  he  had  communicat- 
ed to  such  tradesman  that  the  servant  had  only  a  limited 
authority.  But,  here,  the  defendant  has  admitted  by  the 
tender,  that  hb  wife  was  authorized  by  him  to  order  goods 
from  the  plaintiff  to  a  given  extent,  thereby  rendering  the 
contract  valid ;  and  a  general  agency  in  the  wife  must  be  pre- 
sumed, unless  the  defendant  had  shewn  that  she  had  only 
a  limited  authority.  The  defendant  might  and  ought  to 
have  pleaded  the  tender  specially,  and  limited  the  payment 
to  a  particular  day,  or  certain  items  of  the  account;  but  as 
the  plaintiff  has  declared  on  the  general  counts  for  goods 
sold  and  delivered,  and  the  defendant  has  not  shewn  by 
his  plea  to  what  articles  the  tender  was  meant  to  apply,  it 


(«)  3  Barn.  &  Cress.  631 ;  5.  C.  {h)  4  Barn.  &  Aid.  252. 

nmnim  Montague  v.  Baron j  5  Dow.  (c)  5  Taunt.  35G. 

&  Ryl.  632. 
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must  be  inferred,  that  the  only  question  in  dispute  was  the  1828. 
amount  of  the  price  charged,  or  that  the  tender  has  re-  s  at  . 
ference  to  quality  rather  than  to  quantity.     It  was  impos-  v. 

sible  for  the  plaintiff  to  know  whether  the  wardrobe  of  the 
defendant's  wife  was  well  supplied  or  not,  at  the  time  she 
ordered  the  goods ;  and  a  tradesman  is  not  bound  to  make 
such  an  anquiry.  The  case  of  Bennett  v.  Francis  (a)  is  de- 
dsire  to  shew,  that  where  money  is  paid  into  Court  general- 
ly upon  a  declaration  in  assumpnt,  it  is  an  admission  of  the 
existence  of  a  contract  in  every  transaction  which  is  cap- 
able of  being  concerted  into  a  contract  by  the  assent  of 
the  parties.  There,  the  defendant,  who  had  possessed 
himself  of  goods  belonging  to  the  plaintiff,  and  had  sold 
part,  and  kept  the  residue  in  specie,  paid  money  into  Court 
generally  upon  a  declaration  containing  a  count  for  goods 
sold  and  delivered;  and  it  was  held  that  he  had  thereby 
admitted  the  transaction  to  have  been  converted  into  a 
contract,  and  that  the  plaintiff  was  entitled  to  recover 
the  value  of  all  the  goods  under  the  count  for  goods 
sold. 

Mr.  Serjeant  Wilde,  in  support  of  liis  rule. — Although 
the  rights  and  liabilities  of  the  plaintiff  and  defendant  were 
most  properly  left  to  the  Jury,  yet  the  learned  Judge  had 
no  doubt  but  that  the  latter  had  a  good  defence  to  the  ac- 
tion, and  that  he  would  have  been  entitled  to  a  verdict  had 
he  not  pleaded  a  tender,  and  paid  the  sum  tendered  into 
Court.  But  the  mere  payment  of  money  into  Court  does 
not  impeach  the  ground  of  defence  to  an  action,  nor  affect 
the  defendant,  so  as  to  render  him  liable  to  the  plaintiff,  if 
he  could  not  be  deemed  so  from  the  facts  proved  at  the 
trial.  Payment  of  money  into  Court  admits  a  cause  of 
action  to  the  extent  of  the  money  paid  in,  but  no  further. 
A  wife  can  only  bind  her  husband  as  any  other  agent  might 

{a)  2  Bos.  &  Pul.  650. 
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1828.        do,  viz.  by  authority ;  and  althoagh  an  authority  may  in 
Seaton       some  cases  be  implied,  yet  it  must  vary  according  to  circum- 
^    ^'  stances :  and  the  rule  is,  that  a  wife  may  contract  for  neces- 

saries, if  they  be  not  suppUed  by  the  husband,  but  if  she 
be  adequately  provided  by  him,  and  no  express  authority 
to  contract  be  shewn,  such  authority  cannot  be  implied. 
This  principle  was  most  clearly  laid  down  by  Mr.  Justice 
Holroyd  in  Montague  ▼•  Benedict^  where  that  learned 
Judge  is  reported  to  have  said  (a):  '^  Undoubtedly,  the 
husband  is  liable  for  necessaries  provided  for  his  wife, 
where  he  neglects  to  provide  them  himself.     If,  however, 
there  be  no  necessity  for  the  articles  provided,  the  trades- 
man  will  not  be  entitled  to  recover  their  value,  unless  he 
can  shew  an  express  or  implied  assent  of  the  husband  to 
the  contract  made  by  the  wife.     Where  a  tradesman  takes 
no  pains  to  ascertain  whether  the  necessity  exists  or  not, 
he  suppUes  the  articles  at  his  own  peril;  and,  if  it  turn  out 
that  the  necessity  does  not  exist,  the  husband  is  not  re- 
sponsible for  what  may  be  furnished  to  his  wife  without 
his  knowledge.     I  think  that  the  burden  of  the  proof  of 
the  assent  of  the  husband  lies  on  the  party  who  provided 
the  goods,  and  who  acted  upon  the  supposed  authority.** 
So  in  Etficringion  v.  Parrot  (6),  it  was  held,  that  con- 
tracts made  by  the  wife  do  not  bind  the  husband,  un- 
less his  authority  or  assent  is  proved,  or  there  are  facta 
from  which  it  can  be  presumed ;  and  that,  if  she  take  up 
goods  and  pawn  them,  the  husband  is  not  bound  to  pay 
for  them,  because  they  never  came  to  his  use.     Now, 
here,  the  wife's  wardrobe  was  not  only  abundantly  sup- 
plied, but  neither  the  defendant  nor  any  of  his  servants 
had  the  slightest  knowledge  that  any  of  the  articles  in 
question  had  been  sent.     But  it  has  been  said  that  the 
main,  if  not  the  only,  difficulty  arises  on  the  plea  of  ten* 
der  and  the  bringing  the  money  into  Court;  but  the  case 

(a)  3  Barn.  &  Cress.  636.        (6)  1  Sulk.  118;  S.  C.  2  Ld.  Raym.  1006. 
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of  Cox  T.  Parry  (a)  is  decisive  to  shew  that  payment  of  1828. 
money  into  Court  does  not  admit  an  illegal  demand  or  be-  \  "  ^ 
yond  the  sum  actually  paid  in.  So,  here,  thetlefendant,  by  _  v. 
tendering  10/.,  has  only  admitted  that  the  plaintiff  is  en- 
titled to  that  sum,  but  to  nothing  more;  and  in  JSfaciEr- 
hwm  y.  Scholes  (6),  the  payment  of  money  into  Court  on  a 
declaration  for  goods  sold  and  delivered,  was  held  not  to 
amount  to  an  admission  of  the  plaintiff's  interest  in  the 
goods  beyond  the  sum  paid  in,  although  he  had  previously 
delivered  a  particular  of  his  demand,  specifying  the  parcels 
of  goods,  in  respect  of  which  the  action  was  brought.  The 
main  distinction  is  between  payment  of  money  into  Court, 
on  a  special  contract,  and  on  the  general  or  common  counts 
in  assumpsit;  and  here,  the  defendant  has  only  admitted 
his  liability  to  the  plaintiff  to  the  extent  of  the  sum  paid  in ; 
and,  in  the  absence  of  other  evidence,  he  had  a  right  to 
apply  it  to  either  of  the  items  of  the  plaintiff's  demand 
he  thought  proper;  and,  if  he  had  paid  it  on  the  last,  he 
would  not  thereby  have  admitted  that  his  wife  had  au- 
thority to  contract  for,  or  that  he  assented  to  the  purchase 
of,  any  of  the  articles  charged  in  the  prior  items.  Sup- 
pose a  coachman  had  no  authority  from  his  master  to  pur- 
chase corn  for  the  stable,  and  he  had  ordered  and  taken  in 
a  quantity  in  his  master's  name,  a  part  of  which  might  have 
been  consumed  by  his  horses,  the  master,  by  paying  the 
value  of  the  quantity  so  consumed,  would  not  render  him- 
self liable  for  the  whole,  or  for  any  corn  which  might  be 
supplied  afterwards  without  his  authority  or  assent.  So, 
here,  as  there  were  six  different  items  in  the  plaintiff's  bill 
of  particulars,  the  defendant,  by  the  payment  into  Court, 
might  admit  that  he  had  authorized  his  wife  to  contract  for 
one,  but  not  for  the  others. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 

{a)  1  Term  Rep.  464.  {b)  2  Camp.  341. 
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1828.  ought  to  be  a  new  trial.  My  brother  Burrough  left  the 
Seaton  question  most  correctly  to  the  Jury,  as  far  as  it  regarded 
the  liability  of  the  defendant,  and,  in  all  probability,  as  I 
should  have  done;  but  he  gave  too  much  effect  to  the  pay- 
ment of  money  into  Court.  On  looking  at  the  circum- 
stances of  this  case,  independently  of  that  fact,  there  can  be 
no  doubt  but  that  the  defendant  was,  in  point  of  law,  en- 
titled to  a  verdict.  A  husband  is  only  answerable  for  debts 
contracted  by  his  wife,  on  the  assumption  that  she  acts  as 
his  agent.  If  he  does  not  furnish  her  with  sufficient 
necessaries  according  to  her  rank  and  station  in  life,  there 
is  an  implied  authority  that  she  is  his  agent  to  that  extent, 
and  that  she  may  contract  for  or  purchase  them :  but,  if  she 
be  adequately  supplied,  she  is  not  his  agent  for  the  purchase 
of  even  a  single  article,  unless  an  express  authority  be  shewn 
to  have  been  given  by  the  husband,  or  an  authority  can  be 
implied  by  his  seeing  her  wear  the  articles  furnished  with- 
out expressing  any  disapprobation ;  which  may,  in  point 
of  fact,  be  considered  as  equivalent  to  an  iissent.  Here, 
however,  it  is  quite  clear  that  the  defendant  furnished  his 
wife  with  every  thing  necessary  for  her  dress,  and  suitable 
to  her  situation  in  life,  and  not  only  that  he  gave  her  no 
authority  to  contract  with  the  plaintiff,  but  that  he  was 
ignorant  that  she  had  ever  dealt  with  him.  No  article  was 
delivered,  or  even  proved  to  have  been  worn  by  his  wife, 
in  his  presence;  neither  did  the  female  servants  in  the 
family,  nor  the  one  who  attended  her,  know  that  such  ar- 
ticles had  been  furnished:  nor  indeed  could  they,  for  they 
were  all  delivered  to  the  wife  at  the  plaintiff's  shop,  with 
the  exception  of  one  parcel,  which  she  herself  took  in  at 
the  door  of  the  house  occupied  by  her  husband.  He, 
therefore,  neither  assented  to  her  contracting  with  the 
plaintiff  in  the  slightest  degree,  nor  did  he  countenance  or 
recognise  any  of  the  purchases  she  had  made  of  him.  If, 
therefore,  money  had  not  been  paid  into  Court,  it  is  quite 
clear  that  the  defendant  would  have  been  entitled  to  a  vcr- 
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diet.     What,  then,  is  the  effect  of  that  payment?  I  was  at         1838w 
first  embarrassed  by  the  argument  of  my  brother  IVicMy, 
who  insisted,  that  the  wife  must  be  considered  as  an  agent 
or  serrant,  and  that,  if  he  were  authorized  by  his  principal 
or  master  to  discharge  one  debt,  it  might  give  him  an  impU- 
ed  authority  to  contract  for  another;  and  that,  at  all  events, 
a  payment  of  money  into  Court  by  the  master,  would,  in 
efiect,  admit  the  validity  of  such  a  contract.    But  I  was 
relieved  from  this  difficulty  by  my  brother  Wilde ^  who  put 
it  on  the  ground,  that,  if  the  defendant  had  paid  money 
into  Court  on  the  three  first  items  of  the  plaintiff's  bill,  he 
would  have  acknowledged  that  his  wife  had  authority  to 
ecmtract,  or  that  credit  might  be  given  to  her  at  the  date 
of  those  items;  and  that,  if  no  notice  had  been  given  to 
the  plaintiff  not  to  furnish  any  more  articles  to  her,  such 
payment  would  amount  to  an  admission  that  she  had  au- 
thority to  contract  for  the  remaining  items.    But  from  the 
evidence  adduced  at  the  trial,  we  cannot  ascertain  whe- 
dier  the  money  was  not  paid  in  on  the  three  last  items, 
and  if  so,  there  was  no  recognition  of  the  wife's  agency  as 
to  the  three  first.     The  effect  of  the  payment  into  Court, 
therefore,  extends  only  to  the  amount  of  the  sum  actually 
paid  in,  but  it  recognizes  no  agency  in  the  wife  to  purchase 
at  the  time  the  first  items  in  the  account  were  contracted 
for  or  supplied.     On  these  grounds,  I  am  of  opinion,  that 
more  effect  was  given  to  the  fact  of  the  payment  of  money 
into  Court  than  was  necessary ;  and  if  no  stress  had  been 
laid  upon  it,  it  is  quite  clear  that  there  would  have  been  no 
pretence  for  this  action,  as  it  is  impossible  to  doubt  that 
the  wife  was  in  all  respects  sufficiently  supplied  by  her  hus- 
band, and  that  she  had  no  implied  authority  from  him  to 
make  the  purchases  in  question,  as  all  the  articles  were  de- 
livered to  her  clandestinely  and  without  his   privity  or 
knowledge,  or  subsequent  assent.     It  may  be  said  that  it 
is  a  hardship  on  a  milliner,  if  she  be  not  allowed  to  trust 
a  lady  for  articles  of  dress  without  putting  her  to  the  ex- 
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1828.         pense  or  necessity  of  previously  enquiring  into  her  circum- 
Sbaton       stances,  or  whether  she  were  authorized  to  contract    We, 
V.  however,  are  not  to  attend  to  mere  questions  of  delicacy, 

but  are  bound  to  protect  husbands  and  fathers  of  families 
against  the  extravagance  or  wanton  expenditure  of  their 
wives,  and  to  follow  the  rule  already  adopted, — that  a  trades- 
man shall  not  be  allowed  to  recover  against  the  husband 
for  articles  furnished  to  the  wife,  if  he  allow  her  a  suffici- 
ent supply,  and  the  tradesman  make  no  enquiry  as  to  her 
capacity  to  contract. 

Mr.  Justice  Gaselee  (a). — I  shall  wholly  abstain  from 
making  an  observation  on  any  of  the  facts  of  this  case,  as 
I  concur  with  my  Lord  Chief  Justice  in  thinking  that 
there  ought  to  be  a  new  trial.  It  is  difficult  to  lay  down 
any  abstract  rule  as  to  the  caution  necessary  to  be  observ- 
ed by  a  tradesman,  or  the  liability  of  a  husband  for  articles 
furnished  to  his  wife.  Very  frequently,  a  husband  does 
not  know  whether  or  not  his  wife  may  be  properly  supplied 
with  necessary  articles  of  dress  or  ornament;  but  leaves  it 
to  her  discretion  to  procure  them,  and  pays  the  amount  of 
the  bills  when  delivered.  But,  with  respect  to  the  pay- 
ment of  the  money  into  Court  I  entertain  no  doubt.  I  have 
always  understood  the  rule  on  bringing  money  into  Court 
to  be,  that,  if  the  payment  be  made  on  a  general  count  in 
assumpsit,  it  only  amounts  to  an  acknowledgment  by  the 
defendant  of  the  plaintiff's  right  of  action  to  the  amount 
of  the  sum  brought  in,  and  does  not  preclude  the  defend- 
ant from  taking  any  objection  to  the  legality  of  the  con- 
tract, in  order  to  prevent  the  plaintiff  from  recovering  be- 
yond that  sum ;  and,  consequently,  it  is  an  admission  of  a 
legal  demand  only;  but  that,  if  the  declaration  contain  a 
special  contract,  the  bringing  of  money  into  Court  general- 

(a)  Mr.  Justice  Park  was  at  Burrough  declined  giving  any 
the  Old  Bailey,  and  Mr.  Justice      opinion. 
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ly  is  an  admission  of  the  contract,  so  as  to  supersede  the         1828. 
necessity  of  the  plaintiiF's  proving  it  at  the  trial,  as  the  only      "     "     " 
question  is  as  to  the  amount  actually  due  under  the  contract.  v. 

Besides,  a  special  contract  forms  one  entire  cause  of  action ; 
and,  as  the  action  of  assumpsit ^  though  founded  upon  con- 
tract, is  strictly  in  the  nature  of  tort^  the  breach  is  ad* 
mitted  by  the  juiyment  of  money  into  Court,  and  that  is 
the  substratum  of  the  action.  Here,  however,  the  plain- 
tiff's demand  was  made  up  of  several  distinct  items  for 
goods  supplied  at  different  times;  and  the  defendant  might 
say  that  he  had  authorized  part  of  them  to  be  contracted  for 
by  his  wife,  but  not  the  remainder;  and  the  payment  into 
Court  only  admits  that  the  plaintiff  was  entitled  to  recover 
to  the  amount  of  the  sum  paid  in.  In  the  cases  of  Cox  v. 
Parry ^  Blackburn  v.  Scholes,  and  Bennett  v.  Francis,  the 
jJaintiff's  causes  of  action  were  founded  on  special  con- 
tracts, and,  consequently,  arose  out  of  single  transactions, 
the  mere  validity  of  which  were  admitted  by  the  payment 
of  money  into  Court.  I,  therefore,  think,  that,  in  this  case, 
too  much  effect  was  given  to  the  plea  of  tender,  and  the  pay- 
ment of  the  money  into  Court.  The  facts  as  to  the  defend- 
ant's liability,  independently  of  that,  were  most  properly  left 
to  the  Jury;  but,  in  all  probability,  they  were  embarrassed 
by  what  fell  from  my  brother  Burroughs  with  regard  to  the 
payment  into  Court.  If  no  remarks  had  been  made  upon 
it,  the  verdict  might,  and  I  think  ought  to  have  been  the 
other  way;  still,  as  the  damages  are  under  20/.,  we  ought 
not  to  disturb  it,  unless  we  thought  that  the  Jury  felt  a 
difficulty  as  to  the  effect  of  the  tender.  Of  that  I  have  no 
doubt.  The  rule  for  a  new  trial  must,  consequently,  be 
made — 

Absolute. 
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Triday,  PoTTEN  t?.  BkADLEY. 

June  13M.      ^^ 

A  declaration  in  1  HIS  was  an  action  of  replevin.  The  declaration  stated , 
tSuhedeS  *at  the  defendant,  on  the  a7th  September,  1826,  in  the 
""*•  h"  f^j  '  P*^'^^  ^^  Aldington,  in  the  county  of  Kent,  in  a  certain 
the  county  of  clo8€  there,  took  the  cattle,  to  wit,  forty-seven  Iambs  of 
u^cImc  *there,  ^®  plaintiff,  of  great  value,  to  wit,  of  the  value  of  100/., 
Sff^i  *  cattle  ^"     *"^  ^"J  **^^'y  detained  the  same,  against  sureties  and  pledges^ 

special  demur-     ScCm 

oot  appear  in  The  defendant  demurred  specially,  assigning  for  causes, 

pi^  Sf^e^'  ^^^  i*  ^^  ^^*  alleged,  nor  did  it  appear  by  the  declarar 

parish  the  catUe  tion,  in  what  particular  place  or  places  in  the  said  parish, 

whereby  the  de-  in  the  declaration  mentioned,  the  said  cattle  or  any  part 

prc4ntcdrfix)in  thereof  were  taken ;  whereby  the  defendant  was  totally  pre- 

making  a  proper  vented  from  making  a  proper  defence  to  the  said  declara- 

defence,  and  o       r      r 

from  taking  tion ;  and,  from  the  want  of  naming  or  mentioning  in  the 

place  of  taking:  declaration,  the  place  or  places  where  the  said  cattle  or  any 

tTe'ciMrSjoufd  P**"^  thereof,  were  above  supposed  to  have  been  taken,  the 

have  been  de-  defendant  was  prevented  from  taking  any  issue  upon  the 

scribed  by  name  ,  , 

or  by  abuttals;    place  of  taking,  &c.     The  plaintiff  joined  in  demurrer, 
i^^^ipg^^g""^        The  cause  now  came  on  for  argument. 

amend  by  in- 
serting the 

name,  the  costs  Mr.  Serjeant  Russell,  in  support  of  the  demurrer. — 
event  of  the  ^^^  action  of  replevin  requires  more  certainty  in  the  de- 
scription of  the  place  where  the  distress  is  taken,  than 
an  action  of  trespass  or  any  other  action,  as  the  place  is 
material  and  traversable;  and,  if  the  defendant  plead  non 
cepit,  or  cepit  in  alio  loco,  if  the  plaintiff  cannot  prove  that 
he  took,  or  that  the  defendant  had  the  cattle,  in  the  place 
alleged  m  his  declaration,  he  must  be  nonsuited.  In 
Ward  V.  Lavile  (a),  the  plaintiff  counted  of  the  taking 
ajjud  Dale,  without  alleging  any  certain  place,  (the  usual 
course  being  to  say  in  quodam  loco  vocat.  ^c),  and  for 

(^0  Cro.  Eliz.  Sd6;  S,  C.  Moore,  6/8. 


cause. 
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this  ^use  the  defendant  demurred;  the  Court  held  the  1B2S. 
count  to  be  ill ;  as  the  place  is  put  in  the  count  to  give 
notice  to  what  the  defendant  should  niake  his  title  and 
answer,  and  vill  is  too  general  and  uncertain.  So,  in 
Read  ▼•  Hawke  {a\  it  was  held,  that,  in  replevin,  a  plain- 
tiff must  assign  in  his  declaration  the  place  where  the  cattle 
or  goods  are  taken,  and  that  a  town  is  not  sufficient,  on 
the  grounds,  that,  as  well  the  place  as  the  town  is  travers- 
able by  the'sverment,  and  that  replevin  differs  in  this  re- 
spect from  an  action  of  trespass,  as  it  is  an  action  of  more 
certainty.  In  Walion  v.  Kersop  (&),  the  plaintiff  declar- 
ed for  taking  his  cattle  in  Market  Street  ward,  and  the 
defendant  pleaded  nan  cepit;  and  Lord  Chief  Justice  Wil- 
mot  said:  "  At  this  day  {viz.  1767),  it  is  very  clear  that  the 
viD  and  place  where  the  cattle  are  taken  must  be  laid  in 
the  declaration.  If  there  is  no  place  the  defendant  may 
demur,**  In  Bullythorpe  v.  Turner  (c),  the  plaintiff  de- 
clared for  taking  his  goods  at  the  parish  of  St.  Mary-le^ 
BaWf  in  the  ward  of  Cheap j  in  London ;  and  Lord  Chief 
Justice  Willes  said,  (the  defendant  having  pleaded  over), 
"  The  declaration  is  certainly  not  good,  because  it  does  not 
set  forth  the  place  in  which  the  goods  were  taken,  which 
it  ought  to  have  done,  that  the  defendant  might  know  with 
certainty  to  what  he  is  to  answer;  and,  therefore,  if  the 
defendant  had  demurred,  judgment  in  chief  must  have 
been  given  against  the  plaintiff,  and  a  return  of  the  goods 
awarded,  as  was  holden  in  Ward  v.  Lavilej  and  Read  v. 
Hcnoke.  But  it  is  said  there,  and  the  law  to  be  sure  is, 
that,  if  the  defendant  plead  over,  this  defect  is  cured."  In 
a  note  by  Mr.  Serjeant  Williams  to  Potter  v.  North  (rf), 
he  says,  '^  It  is  necessary  in  replevin  to  mention  the  place 
of  taking,  as  well  as  the  vill  or  parish,  otherwise  the  de- 

(a)  Hobart,  16.  {d)  1  Wms.   Saund.  4lh  Edit. 

(6)  2  Wils.  364.  347,  (d). 

(c)  WiUes, 4/5. 
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1828.         fcndant  may  demur,  but  the  omission  is  cured  by  pleading 
PoTTEN        oyer^  or  after  verdict.     The  place,  and  vill  or  parish,  are 
v-  material  and  traversable;  and,  where  the  defendant  took 

the  goods  in  another  place  than  is  mentioned  in  the  de- 
claration, he  may  plead  non  cepii,  and  give  that  fact  in 
evidence,  and  nonsuit  the  plaintiiF.  Replevin  differs  from 
trespass  guare  clausumfregity  as,  in  the  latter,  it  is  held  to 
be  sufficient  for  the  plaintiff  to  allege  the  trespass  to  have 
been  done  in  a  vill  or  parish  only,  without  mentioning  any 
place,  for  it  is  not  material;  and,  if  the  plaintiff  do  men- 
tion a  place,  the  defendant  may  justify  in  another  place 
without  a  traverse,  and  the  plaintiff  must  ascertain  the 
place  in  a  new  assignment.  But,  as  there  can  be  no  new 
assignment  in  replevin,  and  it  is  also  an*  action  which  re- 
quires greater  certainty  in  the  declaration,  the  plaintiff  is 
bound  to  mention  the  place  of  taking  at  first  in  his  decla- 
ration:"— and  here,  he  would  neither  have  experienced  in- 
convenience, nor  have  been  put  to  expense  in  setting  out 
the  name  of  the  close  in  which  the  cattle  were  taken. 

Mr.  Serjeant  Merewet her,  contra. — The  close  in  question 
might  have  had  no  name,  and  there  is  no  case  or  precedent 
to  shew  that  the  description  in  the  declaration  was  in- 
sufficient, as  the  plaintiff  not  only  mentioned  the  parish 
where  the  cattle  were  taken,  but  stated,  that  they  were  in  a 
certain  close  there.  The  place,  therefore,  as  well  as  the 
parish,  was  mentioned,  and  it  was  not  necessary  to  set  it  out 
by  metes  and  bounds.  In  Pope  v.  Tilman  (a),  the  declara- 
tion stated  that  the  defendant,  in  the  parish  of  Pillaton,  in 
the  county  of  Cornwall,  in  a  certain  dwelling-house  there, 
took  the  plaintiff's  goods,  and  no  objection  was  made  as 
to  the  description  of  the  place,  but  only  as  to  the  goods. 
Now,  a  close  or  common  is  equally  descriptive  of  the  place 
where  cattle  are  taken,  as  a  messuage  or  dwelling-house 

(fl)  1  B.  Moore,  386. 
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in  which  goods  may  be  found. — The  learned  Serjeant  was         1^28- 
proceeding  with  his  argument  when  he  was  stopped —  Pottem 


By  the  Court — ^who  said,  that,  altliough,  where  a  plaintiff 
in  replevin  omits  to  name  the  particular  place  in  the  deck- 
ration,  the  defect  may  be  cured  by  the  defendant*8  pleading 
over,  or  by  verdict;  still,  that  there  had  been  no  case  in 
which  it  had  been  decided  that  the  objection  might  not  be 
raised  by  demurrer;  that  it  was  most  convenient  that  a 
name  or  description  should  be  given  of  the  close  in  which 
the  cattle  were  taken;  and  that,  if  it  had  no  name,  it  might  be 
described  by  abuttak,  or  as  being  in  the  occupation  of  A.  B. 
The  defendant  could  not  plead  cepii  in  alio  loco^  for,  if  the 
plaintiff  proved  that  the  defendant  s  cattle  were  in  a  close 
in  the  parish  of  Aldington,  he  would  be  entitled  to  a  ver- 
dict, notwithstanding  the  first  taking  was  in  another  place. 

The  learned  Serjeant  then  consented  to  amend  the  de- 
claration, by  inserting  the  name  of  the  close ;  and  the  Court 
ordered  the  costs  of  the  demurrer  to  abide  the  event  of  the 
cause. 

The  rule  to  amend  was  drawn  up  accordingly  («). 

(tf)  See  Chitty  on  Pleading,  2(1.  Edit.  Vol.  2,  p.  41 1,  n. 


V. 

Bradley. 


CuoFTS  V.  Edward  Stockley  and  Paul  Stockley.  Friday, 

^^  June  1 3M. 

1  HIS  was  an  action  of  debt  on  a  bail-bond,  brought  by  in  an  acUon  on 
the  plaintiff,  as  assignee  of  the  Sheriff  of  Northamptonshire ,  Jh^jJjJl^ee  ^^ 

against  the  sure- 
ties, the  declara- 
tion stated  the  arrest  of  the  principal  by  virtue  of  a  capiat  sued  out  of  the  Court  of  our  Lord  the  now 
King,  before  &c.|  then  his  Majesty* 9  Justices  of  the  Benchf  at  Westminster:  and  averred  the  con- 
dition of  the  bond  to  be,  that,  if  the  principal  should  appear,  according  to  the  exigency  of  the  said 
vrit,  in  the  said  Court,  on  &c.,  the  bond  was  to  be  void:  breach — non-appcarance  according  to  the 
exigency  of  the  writ.  On  the  production  of  the  bond,  the  condition  was  fur  the  appearance  of  the 
principal  "  before  our  Sovereign  Lord  the  Kitigf  at  Westminster,  on  &c,  to  answer  the  plainUff  in  a 
plea  of  trespass,  and  also  to  answer  him  according  to  the  custom  of  the  King*s  Court  of  Common 
Bench:'* — Ileldf  to  be  no  variance. 

VOL.  ir.  G 


Stockley. 


82  CASES  IN  TRINITY  TERM^ 

1828.        ^gainst  the  defendants,  as  sureties  of  one  WiUiam  Wright* 
^~^     ^      The  declaration  stated, — that  the  plaintiff,  on  &c.,  in  the 
V,  eighth  year  of  the  reign,  &c.  sued  and  prosecuted  out  of 

the  Court  of  our  Lord  the  now  King,  before  the  Right 
Honourable  Sir  William  Draper  Best^  Knight,  and  his 
companions,  then  his  Majesty's  Justices  of  the  Beneh  at 
WestnUnsterf  in  the  county  of  Middlesea:,  a  certain  writ  of 
our  said  Lord  the  King,  to  wit,  a  capias  ad  respondendum, 
against  one  William  Wright^  directed  to  the  Sheriff  of 
Northamptonshire^  by  which  said  writ  our  said  Lord  the 
King  commanded  the  said  sheriff  that  he  should  take  the  said 
William  Wright^  if  he  should  be  found  in  his  bailiwick, 
and  him  safely  keep,  so  that  the  said  Sheriff  might  have 
his  body  before  the  Justices  of  our  said  Lord  the  King 
at  Westminster,  on  the  morrow  of  All  Souls  then  next  en- 
suing, to  answer  the  plaintiff  of  a  plea  of  trespass;  and 
also  that  the  said  William  Wright  might  answer  the 
plaintiff  according  to  the  custom  of  his  said  Majesty's 
Court  of  Common  Bench,  in  a  certain  plea  of  debt  for 
400/. ;  and  that  the  said  Sheriff  should  have  there  that 
writ.  The  plaintiff  then  averred,  that  the  writ  was  duly 
indorsed  for  bail  for  218/.  and  upwards,  and  delivered  to 
the  Sheriff  to  be  executed;  by  virtue  of  which  he  arrested 
Wright,  and  took  bail  for  his  appearance  at  the  return  of 
the  writ;  and  that  the  defendants,  as  bail  and  sureties  for 
Wright,  entered  into  and  executed  a  bail-bond  to  the 
Sheriff,  the  condition  of  which  was,  that,  if  Wright  should 
appear  according  to  the  exigency  of  the  said  writ,  in  the 
said  Court,  on  the  morrow  of  All  Souls,  to  answer  the 
plaintiff  in  a  plea  of  trespass,  and  also  to  answer  him  ac- 
cording to  the  custom  of  his  said  Majesty's  Court  of  Com» 
mon  Bench,  in  a  certain  plea  of  debt  for  400/.,  the  bond 
should  be  void.  The  plaintiff  then  averred,  that  Wright 
did  not  appear  according  to  the  exigency  of  the  writ, 
whereby  the  bond  became  forfeited,  and  was  afterwards 
indorsed  and  assigned  by  the  Sheriff  to  the  plaintiff. 
Plea— noit  est  factum. 
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At  the  tria],  before  Mr.  Justice  Park^  at  Westminster^         1828. 
at  the  Sittbigs  after  the  kfit  Hilary  Term,  on  the  produc-      ^croptT 
tion  of  the  bond,  the  condition  was,  that  "  if  WrigJU  ap-  v. 

peared  before  our  said  Sovereign  Lord  the  King,  at  West- 
fmmster,  on  the  morrow  of  All  Souls  next  coming,  to 
answer  the  plaintiff  in  a  plea  of  trespass,  and  also  to  an- 
swer the  plaintiff  according  to  the  custom  of  the  King's 
Court  of  Common  Bench,  in  a  certain  plea  of  debt  for 
4lOOLf  the  bond  was  to  be  void. 

For  the  defendants,* it  was  objected,  that  there  was  a 
material  variance  between  the  condition  of  the  bond  given 
in  evidence  «nd  Ami  set  out  in  the  declaration,  the  one  be- 
ing  for  Wright  to  appear  before  our  Sovereign  Lord  the 
King,  at  Westminster;  the  other  for  his  appearance  ac- 
eonUng  to  the  exigency  of  the  wrii,  by  which  the  Sheriff 
was  directed  to  have  his  body  before  the  Justices  of  the 
King,  at  Westminster. 

The  learned  Judge,  however,  over-ruled  the  objection, 
and  directed  the  Jury  to  find  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 

Mr.  Serjeant  Ludlow^  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  nonsuit  entered,  on  the  objection  taken  at  the  trial :  in 
support  of  which,  he  observed,  that,  in  declaring  on  a  bail- 
bond  it  was  necessary  to  set  out  the  condition  of  the  bond 
m  terms,  and  to  assign  a  breach  by  the  non-appearance 
of  the  party  in  the  Court,  as  specified,  and  on  the  day  in 
the  condition  mentioned,  according  to  the  exigency  of  the 
writ;  whilst  here,  the  latter  words  only  were  introduced. 
And  he  cited  the  cases  otMilly.  PoUon  (a),  Impey  v.  Tay- 
lor {J}\  and  Renalds  v.  Smith  (c);  in  the  latter  of  which,  a 


(fl)  1   B.  Moore,  19;  S.  C.  7  (c)  2  Marsh.  258  j    S.   C.  6 

Taunt.  271.  Taunt.  551. 

W3Mau.  &Selw.  166. 
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1828.         bail-bond  conditioned  for  the  defendant's  appearance  be- 
Croits        ^°^®  ^^®  Majesty,  at  Westminster ,  was  held  to  be  a  condi- 
V'  tion  to  appear  in  the  Court  of  Kinss  Bench. 

Stocklet. 

Mr.  Serjeant  Merewether  now  shewed  cause. — The  de- 
claration recites  the  writ  by  which  the  Sheriff  was  com- 
manded to  take  Wright,  and  have  his  body  before  the 
Justices  of  our  Lord  the  King,  at  Westminster ^  on  the 
morrow  of  All  Souls.  The  writ,  therefore,  is  correct, 
and,  although  the  bond  was  conditioned  for  the  appear- 
ance of  Wright  before  our  said  Sovereign  Lord  the 
King,  at  Westminster,  omitting  the  words  **  the  Justices 
of"  yet,  the  condition  clearly  refers  to  the  writ,  as  it  sets 
out  in  terms  the  ac  etiam  clause,  by  which  Wright  was 
required  to  answer  the  plaintiff  according  to  the  custom  of 
the  King's  Court  of  Common  Bench.  Coupling,  there- 
fore, the  ac  etiam  clause,  as  set  out  in  the  condition,  with 
the  writ  previously  recited  in  the  declaration,  it  is  evi- 
dent that  the  condition  was  meant  to  be  for  Wright's 
appearance  in  the  Court  of  Common  Pleas.  At  all  events, 
it  is  sufficiently  alleged  in  substance  in  the  declaration, 
which  states,  that  Wright  was  to  appear  according  to  the 
exigency  of  the  writ,  the  ac  etiam  clause  of  which  exactly 
corresponds  with  the  condition  of  the  bond. 

Mr.  Serjeant  Ludlow,  in  support  of  his  rule. — If  the 
condition  of  the  bond  had  been  set  out  in  terms  as  it 
ought,  the  declaration  would  clearly  have  been  demur- 
rable, according  to  the  case  of  Renalds  v.  Smith,  where 
the  like  objection  was  raised  on  general  demurrer.  The 
condition,  at  all  events,  ought  to  have  been  set  out  ac- 
cording to  its  legal  effect,  which  was  for  Wright's  appearr 
ance  before  our  Lord  the  King,  at  Westminster,  to  answer 
the  plaintiff  in  a  plea  of  trespass ;  and  that  must  of  ne- 
cessity be  taken  to  apply  to  the  Court  of  King's  Bench 
alone;  and,  although  the  ac  etiam,  as  set  out  in  the  condi- 
tion, may  correspond  with  the  writ,  it  cannot  have  the 
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effect  of  curing  so  palpable  a  mistake  or  omission.     In         1828. 
Impey  v.  Taylor^  the  plaintiff  alleged  in  his  declaration        crofts 
that  an  action  had  been  brought^  and  was  depending  in  his  v. 

Stocklet 

Majesty's  Court  of  the  Bench,  at  Westminster,  and  it  was 
held  not  to  be  sustained  by  proof  of  a  bill  o{  Middlesex ; 
as,  by  such  allegation,  the  Court  of  Common  Bench  must 
be  intended:  and  in  Sheldon  v.  Whittaker  {a),  in  an  ac- 
tion against  the  Sheriff,  on  the  statute  8  Anne,  c.  14,  for 
removing  goods  seized  without  satisfying  the  landlord's 
rent,  the  declaration  stated  the  fieri  facias  to  have  been 
sued  out  in  the  Court  of  King's  Bench,  and  it  appeared 
in  evidence  to  have  issued  out  of  this  Court :  it  was  held 
to  be  a  fatal  variance.  It  is,  therefore,  necessary  to  set 
out  the  style  of  the  Court  correctly ;  and  here  there  was 
nothing  on  the  face  of  the  declaration  to  connect  the 
condition  of  the  bail-bond  with  the  previous  recital  of  the 
writ. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that,  tak- 
ing the  whole  of  the  declaration  together,  enough  appears 
to  show  that  the  bail-bond  was  taken  for  the  appearance 
of  Wright  in  this  Court.  It  is  so  alleged  in  substance. 
In  Renalds  v.  Smith,  Lord  Chief  Justice  Gibbs  said  {b): 
"  Taking  the  whole  record  together,  to  see  whether  the 
sureties  could  understand  that  this  was  a  bond  requiring 
them  to  render  the  principal  in  the  Common  Pleas,  there 
appears  to  be  nothing  to  shew  that  such  was  the  obliga- 
tion." Here,  however,  enough  appears  to  shew  the  con- 
verse of  that.  At  all  events,  it  is  alleged  in  substance 
that  the  bond  was  conditioned  for  the  appearance  of 
Wright  in  this  Court;  and  that  sufficiently  appears  on  the 
face  of  the  instrument  itself. 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  concurred. 


(fl)  1  Ry.  &  Mood.  266;  S.  C.  LI     yl.  123. 
4  Bam.  &  Cress.  657 ;  7  Dow.  &         (b)  2  Marsh.  261. 
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1828. 

Crofts 
v. 

STOCKLSr. 


Mr.  Justice  Gasclee. — The  bond  is  conditioned  for 
the  appearance  of  Wright  before  our  Lord  the  King^  at 
Westminster,  on  the  morrow  of  AU  Souls  next  comings 
to  answer  the  plaintiff  in  a  plea  of  trespass,  and  also 
according  to  the  custom  of  the  King's  Court  of  Com- 
mon Bench;  and,  although  the  words  '^  the  Justices  of* 
are  omitted  in  the  former  part  of  the  clause,  yet  there 
is  sufficient  to  shew  that  this  Court  was  intended.  In 
Renalds  v.  Smith,  the  condition  of  the  bond  was  only  for 
the  appearance  of  G.  S.  before  his  Majesty,  at  fFes^ 
minster,  which  Lord  Chief  Justice  Gibbs  said  could  only 
be  taken  to  point  out  the  Court  of  King's  Bench,  though 
followed  by  the  words  "  at  Westminster.'^ 


Rule  discharged. 


^^"''f??:  Lees  v.  Whitcomb. 

June  14M. 

The  plaintiff  J[  HIS  was  an  action  of  assumpsit  for  the  breach  of  an 
ant  in  assumpsii  agreement.  The  first  count  of  the  declaration  stated,  that, 
the  ^  foiiowtnff  ^^  before  and  at  the  time  of  making  the  agreement  therein-after 

mentioned,  the  plaintiff's  wife  was,  and  from  thence  hither- 
to had  been  and  still  was  a  dress-maker  and  milliner,  and 
that,  thereupon,  on  the  5th  June,  1826,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would 
receive  the  defendant  into  his  house,  and  find  and  supply 


the  following 
written  agree- 
menti  signed  by 
the  latter,  viz, 
"  I  hereby 
agree  to  remain 
with  Mrs.  L. 
(the  plaintiff's 
wife)  for  two 


date  hereof,  for    her  with  board  and  lodging,  and  cause  her  to  be  taught 

the  purpose  of 


Itaming  the 
business  of  a 
dress-makeff 
Ac, : — Held, 


the  trade  and  business  of  a  dress-maker  and  milliner  by 
the  plaintiff's  wife,  the  defendant  agreed  and  undertook 
and  promised  the  plaintiff  to  remain  and  continue  with  his 
mcnt  did  not**'  ^^^^  ^^^  *^^  years  from  the  day  and  year  aforesaid,  for  the 
support  a  deda-  purpose  of  learnin£r  the  business  of  a  dress-maker  and  mil' 

mtion  stating,       *       *  *^ 

that,  in  consider-  liner.    The  plaintiff  then  averred,  that  he,  confiding  in  the 
plaintiff,  at  the    defendant's  promise,  received  her  into  his  house,  and  that 

request  of  the 

defendant, 

would  receive  her  into  his  servicet  and  cause  her  to  he  taught  tfie  business  of  a  dress'wnker,  she 

agreed  to  remain  in  such  service  for  the  space  of  two  years :  nor  was  such  agreement  bindings  «a  il 

contained  no  engagement  by  the  plaintiff  or  his  wif«  to  teach. 
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sbe  remained  there  for  a  long  time,  to  wit,  from  the  said  1828. 
5th  June,  1826,  until  the  14th  April,  1827 ;  and  that, 
during  the  time  she  so  remained,  the  plaintiff  supplied  her 
with  board  and  lodging  and  other  necessaries,  and  caused 
ber  to  be  taught  by  his  wife  the  trade  and  business  of  a 
dress-^naier  and  mUliner;  that,  although  the  plaintiff  was 
ready  and  willing  to  have  suffered  the  defendant  to  have 
continued  for  the  remainder  of  the  two  years,  and  would  have 
suppUed'her  with  board,  &c.  and  taught  her  the  trade  and 
bosinesB  oi  sl  adress-maker  and  milliner;  yet,  that  the  de- 
f^dant  did  not,  although  requested  so  to  do,  remain  or 
continue  with  the  plaintiff's  wife,  or  in  his  house,  but,  on 
the  contrary  thereof,  before  the  expiration  of  the  said  two 
years,  to  wit,  on  the  said  14th  April,  the  defendant,  with- 
out the  licence  or  consent  of  the  plaintiff  and  his  wife,  or 
either  of  them,  and  against  their  will,  left  the  plaintiff's 
bouse,  and  the  service  of  him  and  his  wife,  and  continued 
absent,  whereby  he  had  lost  and  been  deprived  of  the 
profits  which  he  would  have  otherwise  derived  from  her 
service  and  assistance. 

The  second  count  was  similar  to  the  first,  with  the  ex- 
ception of  omitting  the  words  '^  other  necessaries*'  after 
those  of  board  and  lodging,"  and  stated,  that  the  plaintiff 
received  the  defendant  into  his  ^mc^,  instead  of  his  house. 

In  the  third,  the  plaintiff's  wife  was  described  as  a  dress- 
maker only,  omitting  the  word  "  milliner.'' 

The  fourth  stated,  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  receive  her 
into  his  service  and  cause  her  to  be  taught  the  business 
of  a  dress-maker  and  milliner  by  the  plaintiff's  wife, 
the  defendant  agreed  and  promised  the  plaintiff  to  con- 
tinue with  his  wife  for  two  years  from  the  5tli  June^  182G, 
for  the  purpose  of  learning  the  business;  that  the  plaintiff 
received  the  defendant  into  his  service,  and  that  she  was 
instructed  by  his  wife;  that  the  defendant  stayed  in  his 
service  until  the  14th  Aprils  1827,  and  refused  to  remain 
afterwards,  or  for  the  remainder  of  the  term  of  two  years. 
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1828.  The  fifth  stated,  that,  before  and  at  the  time  of  the  mak- 

Lees         ^^S  ^^  *^®  agreement  therein-after  mentioned,  the  plaintiff  s 
».  wife  was  a  dress-mater;  and  that,  in  consideration  that 

the  plaintilBT,  at  the  request  of  the  defendant,  would  re- 
ceive her  into  his  service,  and  cause  her  to  be  taught  by 
the  plaintiff's  wife  the  business  of  a  dress-maker,  the  de- 
fendant agreed  to  remain  in  such  service  for  the  space  of 
two  years,  for  the  purpose  of  learning  the  business;  that 
the  plaintiff  received  her  into  his  service,  and  that  she  re- 
mained until  the  14th  April,  1827;  that  his  wife  taught, 
and  was  ready  to  teach  her  the  business  of  a  dress-maker, 
for  the  remainder  of  the  two  years,  but  that  she  refused 
to  remain  or  continue  with  his  wife,  or  in  the  plaintiff's 
service,  whereby  he  lost  the  profits  which  he  would  and 
might  have  derived  from  her  service  and  assistance. 

The  sixth  count  was  for  work  and  labour  in  teaching 
and  instructing  the  defendant,  and  for  meat,  drink,  wash- 
ing, lodging,  &c.  &c. 

To  these  were  added  counts  for  work  and  labour  generally 
by  the  plaintiff  and  his  wife ;  and  the  usual  money  counts. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Park,  at  Westminster,' 
at  the  Sittings  after  the  last  Hilary  Term,  the  plaintiff 
gave  in  evidence  the  following  agreement  in  writing,  sign- 
ed by  the  defendant. 

"  I  hereby  agree  to  remain  with  Mrs.  Lees,  of  302 
Regent  Street,  Portland  Place,  for  two  years  from  the 
date  hereof,  for  the  purpose  of  learning  the  business  of  a 
dress-maker,  &c.     As  witnofss  my  hand  this  5th  day  of 

'  *  Amelia  ffHiitcombJ'^ 

This  agreement  was  attested  by  two  witnesses,  and  the 
plaintiff  proved  that  the  defendant  came  *to  his  house  on 
the  day  therein  specified,  and  that  she  quitted  him  on  the 
Htli  April  following,  by  which  time  she  had  made  great 
progress  in  learning  the  business  of  a  dress-maker;  and 
that  her  services  were  then  valuable  to  the  plaintiff.     It 
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appeared  that  he  received  no  premium  with  her,  and  that  ^  1828. 
she  resided  with  her  mother,  but  came  to  the  plaintiff's 
house  every  morning  at  eight  or  nine  o'clock,  and  remain- 
ed there  till  ten  at  night,  and  sometimes  so  late  as  twelve 
or  one,  in  which  case  one  of  the  plaintiff's  servants  went 
home  with  her;  and  that,  since  she  had  left  the  plaintiff, 
she  had  commenced  business  on  her  own  account. 

For  the  defendant,  it  was  objected,  that  the  plaintiff  was 
not  entitled  to  recover,  on  three  grounds,— ^r«/,  that  there 
was  no  mutuality  in  the  agreement; — secondly^  that,  even 
if  there  were,  there  was  no  consideration  apparent  on 
the  face  of  it; — and  lastly^  that  neither  of  the  counts  in- 
the  declaration  could  be  supported,  as  the  contract  was 
in  all  of  them  stated  improperly,  and  inconsistently  with 
the  terms  of  the  agreement.  In  point  of  fact,  there  was  no 
contract  or  engagement  on  the  part  of  the  plaintiff  to  teach, 
80  as  to  raise  a  consideration  for  the  defendant's  promise 
to  remain.  She  merely  contracted  to  learn,  but  no  one  was 
bound  to  give  her  instruction ;  nor  does  the  agreement  im- 
port that  her  service  was  to  be  beneficial  to  the  plaintiff;  and 
it  cannot  be  inferred,  that  a  person  learning  will  benefit  the 
party  teaching.  A  contract  with  a  dress-maker  and  milliner 
cannot  be  treated  as  a  contract  with  a  dress-maker  only, 
as  the  two  branches  of  business  are  quite  distinct;  nor  was 
there  any  contract  on  the  part  of  the  plaintiff  to  receive 
the  defendant  into  his  house  or  service,  or  supply  her  with 
board  and  lodging,  or  cause  her  to  be  taught  the  business 
of  a  dress-maker^  or  milliner. 

The  learned  Judge,  considering  the  objections  to  be 
well  founded,  directed  a  nonsuit,  reserving  leave  to  the 
plaintiff  to  move  to  set  it  aside,  and  that  a  new  trial  might 
be  granted,  in  case  the  Court  should  be  of  opinion  that 
the  declaration  could  be  supported  by  the  terras  of  the 
agreement. 

Mr.  Serjeant  Taddy,  in  the  last  Term,  accordingly  ol>- 
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1828.  tainedarule  nisi.  He  submitted^  that,  as  the  plaintiff 
had  taken  the  defendant  into  his  house,  and  she  had  re- 
mained with  him  from  June,  1826,  to  April,  1827,  the 
agreement  had  been  acted  upon  and  executed;  that  the 
defendant  having  agreed  to  learn  a  trade  or  business,  a 
contract  to  teach  her  must  be  implied,  and,  if  the  plaintiff 
had  refused  to  do  so,  she  would  have  had  her  remedy  by 
action ;  that  a  contract  on  his  part  to  teach  must  have  been 
made  antecedently  to  the  defendant's  agreeing  to  r^moiJi 
fviththe  plaintiff*s  wife  to  learn;  and  that,  whilst  she  con- 
tinued, the  relation  of  mistress  and  teacher  existed  on  the 
one  hand,  and  that  of  pupil  or  apprentice  on  the  other. 

Mr*  Serjeant  Wilde  now  shewed  cause*  All  the  counts 
but  the  fijih  are  wholly  inconsistent  with  the  terms  of  the 
agreement,  and  that  was  not  supported  by  the  evidence. 
There  is  a  wide  distinction  between  a  contract  to  learn 
and  a  contract  to  serve.  A  schoolmaster  who  receives 
pupils,  takes  them  for  the  purpose  of  instructing  them, 
and  does  not  anticipate  that  they  will  ever  render  him  any 
service,  nor  are  they  bound  to  serve,  their  only  duty  being 
to  learn.  So,  the  being  taught  a  trade  is  an  advantage  to 
the  learner  alone,  but  of  no  benefit  to  the  teacher  or  in- 
structor ;  and  here,  the  defendant  was  received  by  the  plain- 
tiff as  a  pupil  or  apprentice,  to  be  instructed  in  the  art  of 
dress-making,  and  not  as  a  servant;  and  yet,  the^^A  count 
avers  the  consideration  to  be  his  taking  or  receiving  her 
into  his  service.  There  was  not  only  no  contract  for  ser- 
vice, but  it  was  not  even  contemplated  by  the  parties,  nor 
can  it  be  inferred  from  the  terms  of  the  agreement.  At 
all  events,  the  consideration  should  have  been  set  out 
correctly  on  the  face  of  the  declaration.  The  object 
of  the  parties  was,  that  the  defendant  should  be  re- 
ceived as  the  pupil  of  the  plaintiff's  wife,  for  the  sole  ob- 
ject of  learning  the  branch  of  business  she  carried  on, 
viz.  that  of  a  dress-maker;  and,  if  the  defendant  had  re- 
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mained  with  her  two  years,  her  services  would,  no  doubt,         1B28. 
haye  been  valuable  before  the  expiration  of  that  period. 
But  there  is  no  consideration  for  the  defendant's  promise 
or  agreement  to  remain  with  Mrs.  Lees^  either  express,  or 
to  be  implied  from  the  terms  of  the  agreement,  which  is  ab- 
solutely necessary  since  the  decision  of  the  Court  of  King^B 
Bench  in  Wmn  v.  Warliers  (a),  which  was  fully  recognised 
and  adopted  in  the  subsequent  cases  of  Saunders  v.  Wake* 
jhHd  (6),  and  Jenkins  t.  Reynolds  (c).    As  the  contract 
was  not  to  be  performed  within  a  year,  the  statute  of  frauds 
requires  not  only  that  it  should  have  been  in  writing,  but 
thai  the  whole  of  the  consideration  for  the  promise,  as 
weH  as  the  promise  itself,  should  appear  on  the  face  of  the 
mstrmnent,  in  order  io  charge  the  defendant;  and  here,  no 
oU^tion  whatever  was  imposed  on  the  latter  to  serve  the 
plaintiflr,  nor  did  he  himself  engage  or  undertake  to  teach 
her  the  business,  but  she  was  to  remain  with  his  wife  for  the 
purpose  of  being  instfueted ;  nor  did  he  sign  the  instru* 
iittitot  as  a  party  to  be  charged,  but  the  defendant  alone 
^ned  it.    The' relation  of  master  and  servant  is  altogether 
diitinct  firom  that  of  instructor  and  pupil;  and  here,  as  the 
defendant  merely  agreed  to  remain  with  the  pIaintifF*s  wife, 
for  tbd  purpose  of  learning  the  business  of  a  dress-maker, 
she  was  under  no  obligation  to  serve, 

'  Mr.  Serjeant  Taddy^  in  support  of  bis  rule. — Although 
the  fourth  count  may  be  objectionable,  as  the  plaintiff's 
wife  was  described  therein  as  a  dress  maker  and  milliner, 
and  in  the  agreement  as  a  dress-maker  only,  yet  the  plaintiff 
is  entitled  to  recover  on  the.;^A  count.  It  must  be  assum- 
ed, that  the  defendant's  agreeing  to  remain  with  the  plain- 
tiff's wife  for  two  years  was  a  beneficial  service,  and  the 
defendant  could  not  learn  unless  there  were  an  implied 
engagement  or  undertaking  on  the  part  of  the  plaintiff 

(0)  5  East,  10.        (6H  Bam.  &  Aid.  595.        (c)  6  B.  Moore,  86. 
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1828*         to  teach.     The  defendant  was  wholly  unacquainted  with 
the  art  of  dress-making  when  she  first  came  to  the  plain- 
tiff's house,  and  if  she  had  remained  for  the  term  of  two 
years,  as  agreed  on,  she  would  have  been  of  great  service; 
as  she  would  have  acquired  a  knowledge  of  the  business 
long  before  that  period  had  expired.     The  object  of  the 
parties  was,  not  that  the  defendant  should  merely  learn 
the  business,  but  that  she  should  remain  for  two  years; 
and  the  word  service,  as  used  in  the  fifth  count,  must  be 
taken  to  apply  to  a  continuing  service,  or  staying  with  a 
person  who  is  to  give  instruction;  as  the  word  remain 
shews  that  the  defendant  was  to  continue  with  her  mis- 
tress for  two  years,  whether  she  had  learnt  the  business 
or  not,  and  she  might  have  made  herself  mistress  of  the 
art  of  dress-making  in  a  few  months ;   and  it  is  manifest 
that  she  did  so,  as,  when  she  quitted  the  plaintiff,  she  set 
up  in  business  for  herself.    In  the  case  of  The  King  v. 
T/t€  Inhabitants  of  St.  Margaret's,  King's  Lynn  (a),  it 
was  agreed  that  a  pauper  should  serve  for  four  years,  but 
no  indentures  of  apprenticeship  were  executed,  in  conse- 
quence of  the  poverty  of  his  mother,  and  it  was  held  that  it 
was  a  defective  contract  of  apprenticeship,  and  not  a  con- 
tract of  hiring ;  Mr.  Justice  Bayley  saying,  that,  '^  at  the 
time  the  contract  was  made,  the  parties  might  have  con- 
templated the  relation  of  master  and  apprentice,  or  that  of 
master  and  servant.     The  object  held  out  by  the  master 
was,  that  he  would  teach  the  pauper  his  trade,  and  he  was 
to  serve  four  years  for  that  purpose;  and,  although  the 
object  of  the  pauper  was  to  be  taught,  the  master  only 
agreed  to  teach  him  upon  condition  that  the  pauper  would 
work  for  a  given  time ;  and,  in  many  instances,  the  object 
of  the  party  who  hires  himself,  is  to  learn  a  particular 
trade,  and  the  instruction  he  receives  is  a  partial  remuner- 
ation for  his  services:"  and  Mr.  Justice  Holroyd  said: 

(a)  6  Barn.  &  Cress.  97- 
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• 

**  Mere  service  does  not  constitute  the  relation  of  master  1B28. 
and  servant."  So,  here,  the  word  service  may  equally  apply 
to  a  contract  to  teach,  or  an  agreement  to  learn  a  business; 
and,  although  it  has  been  objected,  that  there  is  no 
mutuality,  nor  any  thing  to  bind  the  plaintiff  to  teach,  yet 
the  defendant  engaged  to  remain  to  learn  the  business; 
and  her  continuing  with  the  wife  for  two  years  must  be 
considered  beneficial  to  both  parties.  Although  it  has 
been  said,  that  the  plaintiff  is  not  entitled  to  recover,  as 
he  did  not  sign  the  agreement;  yet,  the  signature  by  the 
party  to  be  charged  is  sufficient ;  for,  in  Egerian  v.  Ma- 
tketDM  (a),  a  memorandum  signed  by  a  party,  whereby  he 
agreed  to  give  a  certain  sum  for  goods,  was  held  sufficient 
to  take  the  case  out  of  the  statute  of  frauds,  although  it 
was  not  signed  by  the  seller,  nor  did  it  express  any  consi- 
deration for  the  defendant's  promise,  otherwise  than  by  in- 
ference from  his  own  obligation.  The  amount  of  the  con- 
sideration is  wholly  immaterial;  and,  although  the  plaintiff 
may  not  be  deemed  entitled  to  recover  under  the  special 
counts,  he  is,  at  all  events,  entitled  to  a  verdict  on  those 
for  work  and  labour  in  instructing  the  defendant,  or  teach- 
ing her  the  business  of  a  dress-maker,  as  she  was  qualified 
to  set  up  for  herself  before  the  expiration  of  the  two 
years,  for  which  period  she  expressly  agreed  to  remain 
with  the  plaintifTs  wife. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  neither 
of  the  counts  in  this  declaration  were  proved,  and  I  am 
further  of  opinion  that  the  plaintiff  is  not  entitled  to  re- 
cover on  the  general  counts  for  work  and  labour:  no  such 
point  was  raised  at  the  trial.  There  is  no  pretence  for  say- 
ing that  any  sum  was  to  be  paid  for  teaching  or  instruct- 
ing the  defendant;  and  it  has  been  admitted  by  my  brother 
Toddy  J  that  only  the  fourth  or  fiflh  counts  are  applicable 

(a)  6  East,  307. 
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1828.         to  the  plaintiff's  case ;  mid  although  it  may  be  said  that 
"  it  is  of  the  greatest  importance  to  his  establishment, 

v.  that  the. ladies  forming  it.  should  know  that  they  are 

bound  to  rcmaia  during  the  time  stipulated  for,  yet  he 
ought  to  have  procured  such  a  contract  as  would  make 
it  binding  on  both  parties.    This,  however,  is  not  a  con- 
tract of  that  nature,  nor  ia  its  meaning  expressed  in  either 
of  the  counts  of  the  declaration.     It  is  quite  clear  that 
the  fourth  count  cannot  be  supported,  as  the .  plaintiflTs 
wife  is  therein  described  as  a  dress  maker  iand  milliner,  and 
there  is  a. material  distinction  between  those  two^brancfaes 
of  business.    The  one  applies  to  a  person  who  makes  ain 
tides  of  dress,  the  other,  to  a  maker  of  caps  and  bonnets^ 
or  other  articles  of  taste.  .   The  art  was  first  introduc- 
ed At  MUan,  in  /to/y, .  from  wliich  the  term  milliner  is 
derived.    It  appears  to  me  to  be  equally  clear  that  the 
fifth  count  cannot  be  supported,  either  by  the  terms  of  the 
agreement,  or  the  evidence  adduced  at  the  trial.    It  states, 
that,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  receive  her  into  his  service,  and  cause 
her  to  be  iaughi  the  business  of  a  dress-maker,  she  agreed 
to  remain  in  such  service  for  the  space  of  two  years.    The 
consideration  is  not  truly  stated  in  that  count,  for  there 
is  nothing  in  the  agreement  to  shew  that  the  plaintiff  was 
to  receive  the  defendant  into  his  service ;  for  the  words  of 
the  contract  are,  that  she  agreed  to  remain  with  his  wife 
for  two  years,  for  the  purpose  of  learning  the  business  of 
a  dress-maker.     There  ia,  consequently,  no  such  consider- 
ation as  is  stated  in  that  count;  for  the  defendant  merely 
engaged  to  remain  with  the  plaintiff's  wife  for  two  years, 
to  learn  the  business. 

The  next  ground  of  objection  to  the  plaintiff's  right 
to  recover,  is,  that  there  was  no  obligation  on  the  defend- 
ant to  serve.  I  admit  it  is  not  necessary  that  a  person 
must  be  a  servant,  in  the  strict  sense  of  the  word;  it  may 
apply  to  a  hiring  by  contract,  as  well  as  to  a  servitude  by 
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apprenticeship.    The  meaning  and  application  of  the  word         1828. 
•er?ant,  was  at  first  limited  to  slaves  or  vassals,  but  it  may 
now  be  extended  to  a  service  of  any  description.    Here, 
however,  these  was  no  undertaking  by  the  defendant  to 
ierve«    It  is  true,  that^  if  a  milliner  were  to  agree  to  take  a 
young  lady  into  her  house  for  the  purpose  of  acquiring  a 
knowledge. of  har  business,  and  stipulate  that  she  was  not 
to  leave  her,  and  set  up  against  her  when  she  had  learned 
it,  or  that  she  should  not  quit  until  the  expiration  of  two 
jetm,  and  tiie  party  left  and  commenced  business  for  her- 
self before  the  expiration  of  that  period,  an  action  might 
be  maintained  against  her.    So,  if  it  had  been  stated  in  the 
dedaratioD,  that  the  plaintiff  undertook  to  receive  the  de- 
fendant into  his  house  to  learn  the  business  of  a  dress- 
maker, in  consideration  that  she  would  remain  with  him 
{or  the  space  of  two  years  for  that  purpose,  it  might  have 
been  a  good  consideration,  and  she  could  not  have  left  the 
plaintiff,  or  have  set  up  for  herself,  within  that  period. 
Bat  it  is  stated  that  the  plaintiff  was  to  have  the  value  of  the 
services  of  the  defendant*    That  is  the  consideration  laid 
in  all  the  counts,  and  there  is  not  a  syllable  as  to  such  ser- 
Tice  in  the  agreement,  or  by  which  the  defendant  stipu- 
lated to  render  any  service  to  the  plaintiff.     She  might 
have  refbsed  to  work  at  all,  as  she  was  only  to  remain  with 
the  wife  for  the  purpose  of  learning.     She  was  not  thereby 
to  become  a  servant  or  apprentice,  but  only  to  continue  two 
years;  and  the  breach  in  both  the  fourth  and  fifth  counts 
is,  that  she  left  the  plaintiff's  service  before  the  two  years 
had  expired,  and  that  thereby  the  plaintiff  lost  and  was 
deprived  of  the  benefit  of  her  services.     There  was  no 
consideration  moving  from  the  plaintiff  to  require  the  de- 
fendant to  serve;  and  I  am  therefore  of  opinion  that  the 
contract  was  not  proved,  nor  was  it  well  laid  in  either  of 
the  counts  of  the  declaration.     The  rule  for  setting  aside 
the  nonsuit  must  therefore  be  discharged. 
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Mr.  Justice  Burrough  (a). — Since  the  case  of  Wain  v. 
ff^ar Iters,  -which  has  been  confirmed  by  Saunders  v.  Wake^ 
Jield^  and  Jenkins  v.  Reynolds,  it  is  quite  clear,  that  the 
consideration  for  the  defendant's  promise  or  undertaking 
should  have  appeared  on  the  face  of  the  agreement  by 
which  she  is  sought  to  be  charged.  None  however  was 
expressed,  and  that  appears  to  me  to  be  of  itself  an  answer 
to  the  plaintiflTs  right  to  recover. 


Mr.  Justice  Gaselee. — Although  I  felt  considerable 
difficulty  at  first,  yet  it  is  not  now  so  strong  as  to  induce 
me  to  differ  from  the  opinions  expressed  by  my  Lord  Chief 
Justice,  and  my  Brother  Burrough.  The  declaration 
might  have  been  differently  framed ;  the  service  in  the  fifth 
count  is  alleged  as  a  general  service,  and  not  as  a  service 
for  the  purpose  of  teaching  the  defendant  the  business  of  a 
dress-maker. 

Rule  discharged. 
(a)  Mr.  Justice  Fark  declioed  giving  any  opinion. 


Monday, 
June  16M. 


Hills  v.  Street. 


A  broker  having    J  HIS  was  an  action  oi  assumpsit  for  money  had  and  re- 
der  adiatressfor  ccived,  brought  to  recover  from  the  defendant,  a  broker, 

tekcd^timer"*  ^^^  ^^^  ^^  ^^'-  ^*-*  ^^^^^  *^^  plaintiff  alleged  he  had 
and  that  thcbro-  paid  to  the  defendant  for  his  charges  on  levying  a  distress 

remoTe  or  seU;   for  rent  on  the  plaintiff's  goods,  and  which  charges  he 

hutcr'reqii^ad     Contended  were  illegal  and  excessive. 

the  tenant  to 
sign  written 

requests  from  time  to  time,  by  which  he  also  engaged  to  pay  the  charges  of  the  levy,  and  the  ex- 
penses of  keeping  a  man  in  possession.  The  goods  were  not  removed,  and  the  broker  applied  for 
and  obtained  those  charges,  but  the  tenant  objected  to  the  amount,  as  well  as  to  the  sum  alleged  to 
be  due  for  rent: — Held,  that  the  payment  by  the  tenant  was  not  a  voluntary  payment,  and  that,  if 
the  charges  were  illegal  or  excessive,  he  might  recover  them  back  in  an  action  for  money  had  anid 
received. 
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At  the  trial,  before  Mr.  Justice  Gaselee,  at  JVestmin*  IS*^^- 
Her,  at  the  Sittings  after  the  last  Michaelmas  Terniy  it  ap- 
peared, that,  on  the  28th  April,  1827,  the  defendant,  as 
the  broker  of  one  Elwes,  distrained  on  the  plaintiff's 
goods  for  230/.  IO5.,  alleged  to  be  due  from  the  plaintiff 
to  Ehoes,  for  seven  quarters'  rent  of  a  house  occupied  by 
the  former,  in  Upper  Rathbone  Place;  that  the  defend- 
ant put  a  man  in  possession,  and,  before  the  expiration  of 
the  five  days  allowed  for  replevying,  the  plaintiff,  having 
previously  alleged  that  six  quarters'  rent  only  were  due, 
as  he  was  entitled  to  have  a  deduction  made  for  ex- 
penses incurred  and  paid  by  him  in  consequence  of  a 
fire  which  had  lately  happened  on  the  premises,  and  for 
which  expenses  his  landlord  was  liable,  sent  a  request  to 
the  defendant  that  the  man  might  remain,  to  which  the 
defendant  acceded,  on  the  terms  of  the  plaintiff*s  signing 
a  request  in  writing,  drawn  by  the  defendant,  by  which 
the  plaintiff  was  to  engage  to  pay  the  charges  for  levy- 
ing the  distress,  and  the  expenses  of  keeping  (he  man  in 
possession;  and  on  the  plaintiff^'s  acceding  to  those  terms, 
and  signing  the  paper,  the  defendant  allowed  the  goods  to 
remain  on  the  premises.  The  plaintiff  having  signed 
three  other  similar  requests,  drawn  by  the  defendant,  and 
the  rent  not  having  been  satisfied,  he,  on  the  18th  May, 
on  the  application  of  the  defendant,  paid  him  8/.  5^.  for  his 
commission,  as  a  broker,  for  taking  an  inventory  and  va- 
luing the  goods  distrained  for  2 JO/.  10^.,  being  at  the  rate 
of  5/.  for  the  first  hundred,  and  2/.  10^.  for  every  hundred 
after;  and  also  the  sum  of  4/.  4^.  for  the  expenses  of  keep- 
ing  the  man  in  possession  twenty-one  days,  at  the  rate  ol 
4*.  per  day;  and  the  further  sum  of  1/.,  for  drawing  the 
form  of  the  above  four  requests,  being  at  the  rate  of  5«. 
each;  and,  on  the  11th  June,  (the  plaintiff  having  in  the 
interim  signed  four  other  requests  drawn  by  the  defend- 
ant, desiring  him  not  to  remove  or  sell  the  goods),  he 
paid  the  latter  4/.  IG*.  for  the  expenses  of  keeping  the  man 
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1828.^  in  possession  twenty-four  days,  vi«,  from  the  18lh  Afoy, 
and  1/.  for  drawing  the  four  last  mentioned  requests; 
amounting,  in  the  whole,  to  the  above  sum  of  19/.  5s. 
The  rent  still  remaining  unpaid,  on  the  23d  JunCf  the  man 
who  had  been  left  in  possession,  quitted  the  house  for 
the  purpose  of  procuring  a  caravan  to  remove  the  goods, 
when  the  plaintiff  shut  the  outer->-door,  and  afterwards  re- 
fused him  admittance.  On  the  16th  July  following,  a  se- 
cond distress  was  made  on  the  same  goods,  when  the  plain- 
tiff replevied,  and  a  replevin-bond  was  executed  accord- 
ingly. It  also  appeared,  that,  on  the  18th  May,  the  plain- 
tiff said  something  about  replevying,  and  that  he  objected 
to  the  amount  of  the  defendant's  charges ;  when  the  latter 
said,  *'  that  the  law  allowed  them  and  he  would  have  them; 
that,  in  all  probability,  it  would  end  in  an  action ;  and  that 
the  plaintiff  had  better  pay  them.** 

For  the  defendant,  it  was  insisted  that  the  charge  of  8/. 
5^.,  for  his  trouble  in  making  the  inventory  and  valuing 
the  goods,  was  legal  and  reasonable ;  and  that  the  expenses 
of  preparing  the  written  requests,  and  of  keeping  the  man 
in  possession,  having  been  incurred  at  the  instance  of  the 
plaintiff,  and  for  his  accommodation  alone,  the  payment  of 
those  charges  must  be  considered  as  voluntary;  and  the 
case  of  Brisbane  v.  Dacres  (a),  was  relied  on,  where  it  was 
held,  that  if  a  person  with  knowledge  of  the  facts,  but  un* 
der  a  mistake  as  to  the  law,  pays  over  to  another,  claiming 
it  as  a  right,  money  which  he  was  not  compellable  to  pay, 
he  cannot,  upon  discovering  what  his  legal  right  was,  re* 
cover  it  back,  there  being  nothing  against  consdence  in 
the  other  party's  retaining  it. 

The  learned  Judge  was  strongly  inclined  to  think  that 
the  charge  of  8/.  5^.  as  the  defendant's  commission  for  le- 
vying the  distress,  was  excessive ;  and  he  left  it  to  the  Jury 
to  say  whether  the  other  charges  were  reasonable ;  and  he 

(a)  5  Taunt.  143. 
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said,  that  as  the  distress  had  not  been  concluded,  the  goods  I^^- 
not  having  been  removed  or  sold,  but  suffered  to  remain  hj,^^, 
on  the  premises,  where  they  were  afterwards  distrained  *** 

on  a  second  time,  and  replevied,  it  was  doubtful  whether 
the  defendant  had  a  right  to  make  any  charge  for  the  first 
distress;  and  with  respect  to  the  payment  being  voluntary, 
or  not,  he  left  it  to  the  Jury  to  say,  whether  the  plaintiff 
had  any  intention  of  replevying  on  the  18th  May^  when 
the  first  payment  was  made,  and  which  included  the  sum 
of  8/.  5s. ;  and  that,  if  he  had  such  an  intent,  the  payment 
could  not  be  considered  a  voluntary  payment.  The  Jury 
fiHind  that  all  the  charges  were  reasonable,  with  the  ex- 
ception of  the  first;  and  that  the  plaintiff  had  no  intention 
of  replevying  on  the  Ifcth  May :  on  which  a  verdict  was 
entered  for  him  for  5/.  10^.,  on  the  ground,  that  that  sum 
had  been  overpaid  to  the  defendant  on  the  charge  for  levy- 
ing the  distress.  Leave,  however,  was  reserved  to  the  de- 
fendant to  move  to  set  aside  the  verdict,  and  that  a  nonsuit 
night  be  entered,  in  case  the  Court  should  be  of  opinion 
that  the  payments  made  by  the  plaintiff  could,  under  the 
ekcumstances,  be  considered  as  voluntary  payments. 

Mr.  Serjeant  Wilde ,  in  the  last  Hilary  Term,  accord- 
ingly obtained  a  rule  nisi,  and  submitted,  that  as  the 
expenses  were  incurred  by  the  trouble  the  plaintiff  had 
caused  the  defendant,  and  which  was  not  connected  with 
his  duty  as  a  broker,  the  latter  was  entitled  to  make  the 
charges  he  did,  and  which  the  Jury  found  were  fair  and 
reasonable;  and  when  the  payments  were  made  by  the 
pUintiff,  it  was  on  the  understanding  that  the  rent  was  to 
be  paid  to  his  landlord,  and  not  that  the  goods  were  to  be 
replevied  or  removed.  The  payments,  therefore,  must 
be  considered  as  voluntary  payments.  The  cases  where 
sums  have  been  paid  by  constraint  or  compulsion,  or  under 
legal  process,  do  not  apply.  The  plaintiff  might  have  re- 
plevied, and  thus  avoided  the  expense  of  keeping  the  man 
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in  possession ;  and  he  had  a  full  knowledge  of  all  the  facts 
attending  the  distress^  before  the  payments  were  made, 
and  his  sole  object  was,  that  the  goods  should  not  be 
removed  from  the  premises,  or  sold ;  and  the  defendant, 
allowed  them  to  remain  for  the  sole  purpose  of  accom- 
modating the  plaintiff;  and  he  was  consequently  entitled  to 
a  fair  remuneration  for  his  trouble  and  indulgence. 


The  Court  recommended  a  stet processus  ;  but  the  par- 
ties having  refused  to  accede  to  it — 


Mr.  Serjeant  Andrews  was  now  about  to  shew  cause, 
when  he  was  stopped  by  the  Court,  who  called  on 

Mr.  Serjeant  Wilde,  to  support  his  rule. — The  pay- 
ments made  by  the  plaintiff  to  the  defendant,  for  his 
charges  in  levying  the  distress,  and  forbearing  to  sell  the 
goods  distrained,  were,  under  the  circumstances,  volun- 
tary payments,  and  cannot,  at  all  events,  be  recovered  back 
in  an  action  for  money  had  and  received :  for  in  Lindon  v. 
Hooper  {a),  it  was  held,  that  such  an  action  did  not  lie,  to 
recover  back  money  paid  for  the  release  of  cattle  taken 
damage  feasant,  although  the  distress  were  wrongful,  on 
the  grounds,  that  the  law  had  provided  two  specific  reme- 
dies for  trying  questions  of  this  description,  namely,  an  ac- 
tion of  replevin,  or  of  trespa&s ;  and  here  the  plaintiffmight 
and  ought  to  have  replevied.  In  Knibbs  v.  Hall  (6), 
where  a  party,  threatened  with  a  distress  for  rent,  paid  a 
larger  sum  than  it  afterwards  appeared  was  due, — Lord 
Kenyon  was  of  opinion,  that  this  could  not  be  deemed  a 
payment  hf  compulsion,  as  the  party  might,  by  a  replevin^ 
have  defended  himself  agaiilst  the  distress ;  and,  therefore, 
that  after  a  voluntary  payment,  so  made,  he  should  not  be 
allowed  to  dispute  its  legality.  Here,  it  is  evident  that 
the  plaintiff  only  contemplated  the  means  by  which  he 


(a)  Cowp.  414. 


(6)  1  Esp.  Rep.  84. 
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should  be  enabled  to  pay  the  landlord  his  rent,  and  iiis  IB28. 
requesting  the  defendant  to  allow  a  man  to  remain  in  pos- 
session, shews  that  he  never  intended  to  replevy ;  and  the 
broker  ought  to  be  paid  for  his  trouble  in  postponing  the 
sale  of  the  goods,  and  not  removing  them  from  the  pre* 
mises.  The  rent  must,  at  all  events,  have  been  satisfied 
by  the  plaintiff,  as  well  as  all  reasonable  expenses  attending 
the  distress.  Tlie  payments  made  by  him  to  the  defendant 
were  not  to  obtain  possession  of  the  goods,  or  to  have  them 

re-delivered,  but  to  prevent  their  sale  or  removal;  and 
Lord  Kenyan  is  stated  to  have  said,  in  Fulluum  v.  Down  (c), 
that,  where  a  voluntary  payment  is  made  of  an  illegal  de- 
B&and,  the  party  knowing  the  demand  to  be  illegal,  with- 
out an  immediate  and  urgent  necessity,  as  for  the  redemp- 
tion or  preservation  of  person  or  goods,  it  is  not  the  subject 
of  an  action  for  money  had  and  received.  Here,  however, 
the  demand  was  not  only  legal  and  reasonable,  but  the  act  of 
the  defendant  in  delaying  the  sale  or  removal  of  the  goods, 
at  the  solicitation  of  the  plaintiff,  was  rightful.  The  de- 
fendant, as  a  broker,  was,  at  all  events,  entitled  to  reason- 
able charges  for  the  expense  and  trouble  incurred  in  levy- 
ing in  the  first  instance,  and  the  charge  for  making  an  in- 
ventory and  valuing  the  goods  was,  so  far  from  being  ex- 
orbitant, a  fair  and  reasonable  charge.  A  sheriff,  who  le- 
ides  under  R  fieri  facias  is  entitled  to  5  per  cent,  on  the  first 
hundred,  and  2i  per  cent,  for  every  hundred  after,  although 
he  does  not  proceed  to  a  sale;  and  the  defendant  was  equal- 
ly entitled  to  make  such  a  charge.  It  would  be  most  un- 
just and  oppressive  on  a  tenant,  if  a  broker  were  com- 
pelled to  sell  goods  distrained  on  for  rent  within  the  five 
days  allowed  by  law;  and  here,  although  it  appeared  that, 
on  the  plaintiff'*s  objecting  to  the  amount  of  the  defendant's 
charges,  he  said  that  the  law  allowed  them,  and  he  would 
have  them ;  yet  they  were  incurred  at  the  express  request 
of  the  plaintiff,  and  he  had  full  knowledge  of  all  the  cir- 

(c)  6  Esp.  Rep.  26,  n. 
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1828.  cumstances  attending  the  distress,  and  the  situation  in 
which  he  was  placed ;  and,  as  the  goods  would  have  been 
ultimately  sold,  if  he  had  not  wrongfully  prevented  their 
removal,  by  refusing  admittance  to  the  person  who  had 
previously  remained  in  possession,  and  who  had  gone  out 
for  a  caravan,  for  the  purpose  of  removing  them,  he  is  not 
entitled  to  favour  or  indulgence. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that,  although 
the  defendant  ought  to  be  allowed  all  reasonable  expenses 
for  levying  the  distress,  as  well  as  for  making  the  inventory 
and  valuing  the  goods,  yet  such  allowance  would  not  turn 
the  scale  in  his  favour,  as  the  Prothonotary  has  stated  to 
us,  that,  in  case  the  plaintiff  had  replevied,  the  utmost  he 
would  have  allowed  on  taxation  of  costs  for  the  defendant's 
charge  as  a  broker  in  levying  the  distress,  would  not  have 
exceeded  the  sum  of  one  guinea.  The  rule  for  a  nonsuit 
must  consequently  be  discharged.  If  it  were  made  ab- 
solute, the  parties  would,  in  all  probability,  be  put  to  the 
expense  of  another  trial,  and  we  ought  not  to  indulge  any 
angry  feelings,  which,  in  the  end,  might  have  the  effect  of 
ruining  both.  Although,  in  strictness,  the  Jury  might  be 
warranted  in  making  the  allowance  to  the  man  who  re« 
mained  in  possession,  yet  if  the  plaintiff  had  replevied,  and 
defended  himself  against  the  distress,  such  charges  would 
not  have  been  incurred ;  and  he  might  have  replevied,  and 
there  was  no  evidence  to  shew  that  he  had  abandoned  his 
intention  of  so  doing.  But  it  has  been  said,  that  the  pay- 
ments made  by  the  plaintiff  to  the  defendant  must  be  con- 
sidered as  voluntary  payments,  and  consequently  that  they 
cannot  be  recovered  back  in  an  action  for  money  had  and 
received.  But  I  am  of  opinion,  that,  under  the  circum- 
stances in  which  they  were  made,  they  cannot  be  treated 
as  voluntary,  but  rather  as  compulsory  payments.  What 
are  the  facts?  The  defendant,  a  broker,  was  in  posses- 
sion of  the  plaintiff's  goods,  under  a  distress  for  rent  due 
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from  the  latter  to  his  landlord.  I  do  not  say  that  the  bro«  1^^- 
ker  was  bound  to  remove  them  at  once^  or  sell  them  within 
the  time  prescribed  by  law;  but  the  plaintiff,  being  in  pecu* 
niary  difficulties^  and  anxious  that  the  goods  should  not  be 
removed  or  sold^  applied  to  the  defendant  for  further  time 
to  be  allowed  bun  to  procure  his  landlord  the  rent ;  on  which 
the  broker  required  the  plaintiff  to  sign  a  request  in  writ* 
ing  not  to  sell,  but  to  allow  the  man  to  remain  in  possession; 
which  request  the  defendant  required  to  be  renewed  from 
time  to  time ;  and  the  plaintiff  thereby  engaged  to  pay  the 
charges  of  levying  the  distress,  and  keeping  the  man  in 
poBsession.  If  the  plaintiff  had  not  paid  those  charges, 
it  18  evident  that  the  defendant  would  have  proceeded 
to  a  sale  of  the  goods.  The  payments,  therefore,  were 
forced  from  the  plaintiff,  under  an  apprehension  that  his 
goods  would  be  sold.  It  is  impossible  to  say  that  pay- 
ments made  under  such  circumstances  can  be  considered 
as  voluntary  payments;  and,  if  they  were  not,  the  plaintiff 
was  entitled  to  recover  back  whatever  sums  were  impro* 
perly  obtained  by  the  defendant,  and  which  exceed  in 
amount  the  sum  found  by  the  Jury.  Although  it  has  been 
sud,  that  this  action,  being  for  money  had  and  received, 
cannot  be  maintained,  on  the  authority  oi  Lindon  v.  Hooper, 
yet,  that  case  is  altogether  distinguishable,  as  it  only  de« 
cides,  that  an  action  for  money  had  and  received  does  not 
lie  to  recover  back  money  paid  for  the  release  of  cattle 
damage  feasant,  although  the  distress  were  wrongful ; — on 
the  grounds,  that  where  the  party  has  another  and  a  better 
remedy,  or  can  obtain  a  greater  advantage  by  pursuing  a 
different  course,  as  by  bringing  an  action  of  replevin, 
where  the  question  would  be  raised  on  the  record ;  or,  if 
he  do  not  choose  to  replevy,  to  make  tender  of  amends, 
and  then  bring  trespass  for  taking  his  cattle ;  yet  here, 
neither  replevin  nor  trespass  could  be  maintained,  as  the 
goods  were  never  removed  from  the  premises;  and  Lord 
Mansfield,  in  that  case,  confined   his  observations  to  in- 
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1828.  stances  where  a  party  might  have  a  remedy  in  another 
form  of  action.  In  this  case,  the  plaintiff's  only  remedy 
was,  by  an  action  for  money  had  and  received,  by  which 
he  was  entitled  to  recover  back  from  the  defendant,  the 
payments  which  were  made  to  him  under  duress  (a),  or  an 
apprehension  that  his  goods  would  be  removed  and  sold, 
if  the  charges  made  by  the  defendant  were  not  complied 
with  and  satisfied. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough,  con- 
curred. 

Mr.  Justice  Gaselee. — I  considered,  at  the  trial,  that 
the  broker  was  the  agent  of  the  landlord,  and  that,  if  the 
plaintiff  had  replevied,  the  defendant  would  have  had  no 
right  to  demand  those  charges.  The  expenses  of  keep- 
ing the  man  in  possession,  the  Jury  allowed,  as  being 
reasonable ;  but  the  defendant,  acting  as  broker,  must  be 
considered  as  a  pubUc  officer,  and  having  a  public  duty  to 
perform;  and  although  he  might  grant  an  indulgence  to 
the  plaintiff,  by  postponing  the  sale  of  his  goods,  he  had 
no  right  to  insist  on  the  payment  of  any  charges  he  might 
think  proper  to  make  for  such  forbearance.  He  charged 
21.  for  drawing  eight  requests,  which  were  similar  to  one 
another,  with  the  exception  of  the  dates;  and  as  the  goods 
were  not  removed  from  the  premises  or  sold,  the  plaintifTs 
only  remedy  was  by  an  action  for  money  had  and  received. 

Rule  discharged. 
(a)  See  Astley  v.  Reynolds,  2  Str.  915. 
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GuLLT  and  Others  9.  The  Bishop  of  Exeter  and  Tridayy 

DOWLING.  JuneMtk. 

%^VARE  impediL     The  declaration  stated i   that  one  in  quart  iwtpt- 
Biekard  Moberts,  on  the  SSd  May,   1603,  was  seised  of  iabitdMian- ' 
the  advowson  of  the  rectory  and  parish  church  of  Berry-  ^  "^  ^}a^ 
narber,  in  the  county  of  Devon,  in  gross  by  itself,  as  of  Towtoo,  com- 
feeand  right;  and  that,  being  so  seised,  he,  on  the  23d  isod^aDdwUcb 
May,  1609,  presented  one  Wittiam  Herle;  that,  on  the  25th  JZS^!^^ 
December,  1622,  Roberts  died  so  seised,  and  intestate;  dtcdori67t. 

The  defendantt 

that  the  advowson  descended  and  came  to  Mary,  the  wife  claimed  under  « 
of  Tkomas  Wesieoii,  Jane,  the  wife  of  WiUiam  Squire,  '^^l^ 
Prudence,  the  wife  of  John  Amory,  and  Grace,  the  wife  "^P^i^ 

,  ,      199%  and  tra- 

oi  Francis  Isaac,  as  the  daughters  and  co-heirs  of  the  said  Tened  eTcry 
Richard  Roberts,  deceased;   that,  whilst  they  were   so  ^  in  the  de- 
seised,  riar.  on  the  17th  January,  1630,  the  church  be-  ^f^^e^^. 
came  vacant  by  the  death  of  Herle:  that  the  four  co-par-  ▼«rai  pi«M. 

.  The  Court,  after 

ceners  not  agreeing  jointly  to  present,  it  belonged  to  West-  nonanit  and  a 

eott  and  Mary  his  wife,  in  right  of  the  said  Mary,  as  ™i"ew'Sii!'fJ?' 

eldest  daughter  of  Roberts,  to  present;  and  that,  on  the  ^^^^  ^o 

said  17th  January,  1630,   they  presented  one  George  plead  MTeni 

Westcott;  that  the  first  turn  descended  to  one  Richard  ordered  twenty- 

HiU,  the  son  oi  Mary  Hill,  the  daughter  oi  Mary  West-  l^f*oV*S 

eott;  that  the  second  turn  descended  to  Christopher  Squire,  eventually  con- 

.  .  ^  !f  '    fined  the  defend- 

the  son  of  Jane  Squire;  that  the  third  turn  descended  ant  to  two  only, 
from  Prudence  Amory  to  William,  her  son,  and  from  him  ^,pQte^t^  va- 
to  Frances  Gibbon  and  Prudence  Barnes,  his  daughters;  ^jL®!^***** 
and  that  the  fourth  turn  descended  to  Robert  Isaac,  the 
son  o£  Grace  Isaac;  that,  on  the  lOth  July,  1674,  the 
church  became  vacant  by  the  death  of  George  Westcott 
(the  first  incumbent  after  the  descent  in  co-parcenary) ; 
that,  on   the  11th  July,  1674,  Grace  Westcott  present- 
ed Thomas  Westcott,  lawfully,  or  usurping  upon  Jane 
Squire^  it  not  being  the  Westcotls'  turn  to  present ;  that, 
on  the  10th  September,  1674,  the  church  became  vacant 
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by  the  death  of  Thomas  Westcott  (the  second  incumbent 
after  the  descent  in  co-parcenary);  that,  on  the  24th  Sep- 
tember,  1674,  one  Henry  Gibbon  and  Frances  his  wife,  in 
right  of  the  said  Frances,  presented  Henry  Chichester; 
that,  on  the  29th  April,  1672,  one  Robert  Isa^w,  by  deed-* 
poll,  granted  to  Lewis  Stevings,  and  his  heirs,  one  fourth 
part  or  purparty  of  or  in  the  advowson,  in  consideration 
of  twenty  shillings,  and  of  true  and  faithful  service,  and 
for  divers  otiier  considerations;  that  Lewis  Stevings  died 
seised  of  the  purparty,  leaving  John  Stevings  and  Richard 
Stevings,  his  sons,  him  surviving ;  that  the  purparty  de- 
scended to  John  Stevings,  as  son  and  heir  of  Lewis  Stev^ 
ings,  who  thereupon  became  seised;  that,  on  the  5th 
January,  1699,  John  Stevings  granted  the  next  avoidance 
to  Henry  Chichester,  the  incumbent,  by  indenture  deliver- 
ed to  him,  and,  therefore,  that  it  was  not  in  the  possession 
of  the  plaintiffs,  but  that  they  had  the  counter-part,  which 
they  were  ready  to  produce;  that,  on  the  1st  November, 
1714,  the  church  became  vacant  by  the  death  of -Hiwtry 
Chichester  (the  third  incumbent  after  the  descent  in  co- 
parcenary); that,  on  the  8th  November,  1714,  Sir  Nicho- 
las  Hooper  presented  Edward  Chichester,  by  usurpation 
on  the  representatives  of  Henry  Chichester,  the  grantee 
of  that  avoidance;  that,  on  the  \st  June,  1719,  John  Stev- 
ings  died,  having  by  his  will,  dated  the  10th  August,  1705, 
devised  the  purparty  to  his  brother  Richard,  if  he  should 
be  living  at  the  time  of  the  testator*s  death,  and,  in  case  of 
the  death  of  Richard,  to  his  cliildren,  as  tenants  in  com- 
mon; ih^i  Richard  AieA,  leaving  six  daughters ;  and  that 
they  and  their  husbands,  in  right  of  their  wives,  became 
seised  as  tenants  in  common;  that,  on  the  1st  Septem^ 
ber,  1719,  John  Bowen,  one  of  the  husbands  of  the  six 
daughters  of  Richard  Stevings,  died ;  and  that,  on  the  20th 
December,  1719,  the  widow  of  Bowen  and  lier  five  sisters 
and  their  husbands,  by  indenture,  duly  enrolled  in  the  High 
Court  of  Chancery,  granted  the  purparty  to  Robert  Incle- 
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dan  and  Edward  Fairehild;  that  a  fine  was  to  be  levied  to 
the  use  of  Maunsell  and  Andrrtos,  two  of  the  husbands  of 
the  daughters  of  Stevings^ — and  Incledon,  and  FairchUd^ 
in  trust  for  sale,  after  suffering  a  recovery  of  other  premises, 
snd  which  recovery  was  duly  suffered ;  that,  in  Hilary 
Term,  6  Geo.  1,  a  fine  was  duly  levied  between  Robert 
Incledon  and  Edward  Fairchild,  plaintiffs,  and  Bowen, 
widow,  and  others,  deforciants;  that  Fairchild  died  seised, 
leaving  MaunseK,  Andrews,  and  Incledon  him  surviving; 
that,  on  the  10th  and  11th  November,  1731,  by  deeds  of 
lease  and  release  of  that  date,  the  purparty  was  conveyed 
by  Maunsell,  Andrews,  and  Incledon,  to  John  Davie  i 
that,  on  the  1st  January,  1770,  John  Davie  died,  leaving 
John,  his  eldest,  and  William,  his  second  son ;  and  that, 
by  his  will  of  the  13th  June,  1760,  he  devised  the  next 
tarn  to  his  son  William  \  and  that,  the  reversion  of  the  pur- 
party descended  to  JohnDatie,  as  the  eldest  son  and  heir; 
that,  on  the  23d  and  24th  April,  1777,  by  deeds  of  lease 
and  release  of  that  date,  William  Davie  granted  his  next 
turn  to  his  elder  brother,  John  Davie;  that,  on  the  2d 
January,  1790,  John  Davie  died  seised,  having,  by  his 
will  of  the  2d  September,  1 788,  devised  the  purparty  to 
Joseph  Davie,  his  son;  that,  on  the  5th  May^  1731,  the 
church  became  vacant  by  the  death  of  Edward  Chichester, 
and  that  Richard  Hill  presented  Robert  Bluett  (being  the 
second  presentation  in  respect  of  the  first  turn,  under 
Mary  Westcott,  the  eldest  coparcener);  that,  on  the  27th 
February,  1749,  the  church  became  vacant  by  tlie  death 
o(  Robert  Bluett,  and  that  t/ia^Tietf  Pearse  and  Mary  his 
wife,  presented  John  Seddon,  as  in  second  turn,  lawfully, 
or  by  usurpation  upon  persons  entitled  under  Jane  Squire, 
the  second  coparcener;  that,  on  the  4tli  February, 
1780,  the  church  became  vacant  by  the  death  of  John 
Seddon;'  and  that  Thomas  Edwards  presented  Powell 
Edwards,  as  in  his  turn,  lawfully,  or  by  usurpation  upon 
persons  entitled  under  Prudence  Amory,  the  third  copar- 
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1828.         cener;  ihati  on  the  Gth  Jtdyy  1814,  one  Joseph  Davie 
Gully        (now  Joseph  Davie  Bassett\  granted  the  next  avoidance  to 
V'  William  Slade  Gully;  that,  on  the  15th  March,   1816, 

EuTBR.  Gully  made  his  will,  and  thereby  devised  the  next  avoid- 
ance to  the  plaintiffs,  and  appointed  Jenefer  Gully,  Anne 
Powne  Gully,  Samuel  Thomas  Gully,  and  Peter  Thomas 
Gully,  his  executrixes  and  executors ;  that  William  Slade 
Gt/%  died  on  the  16th  November,  1816;  and  that,  on  the 
5th  April,  1825,  Samuel  Thomas  Gully  proved  his  will, 
and  assented  to  the  bequest  of  the  next  presentation  to 
the  plaintiffs ;  that,  on  the  30th  October,  18S5,  the  church 
became  vacant  by  the  death  of  Powell  Edwards,  the  last 
incumbent,  being  the  first  avoidance  after  the  grant  to 
William  Slade  Gully,  and  that  such  vacancy  still  exists; 
whereby  it  belonged,  and  now  doth  belong,  to  the  plaintiffs 
to  present  a  fit  person  thereto;  but  that  the  defendants 
will  not  permit  them,  but  unjustly  hinder  them  from  so 
doing. 

To  this  declaration,  the  defendants  pleaded  the  following 
forty 'three  pleas,  viz. — First,  that  the  deed-poll  of  the  29th 
April,  1672,  was  not  the  deed  of  Robert  Isaac; — Second, 
that  he  did  not  grant  by  deed-poll; — Third,  that  he  did  not 
grant  for  the  considerations  mentioned  in  the  deed-poll; — 
Fourth,  that  the  consideration  of  twenty  shillings  was  not 
paid,  nor  service  performed  to  Isaac,  nor  was  the  grant  made 
bond  fide  for  those  and  the  other  considerations  mention- 
ed in  the  deed ; — Fifth,  that  Isaac  was  a  lunatic,  insane, 
and  incapable  of  granting  by  deed-poll; — Sixth,  that  the 
deed-poll  was  made  for  the  purpose  of  defrauding  those  who 
should  purchase  the  purparty,  and  that  Isaac  conveyed 
the  purparty  by  marriage  settlement  of  the  4th  April, 
1692,  (under  which  the  defendant  Dowling  deduced  his 
title) ; — Seventh,  that  Lewis  Stevings  did  not  die  seised 
of  the  purparty,  leaving  his  sons  John  and  Richard  him 
surviving; — Eighth,  that  the  purparty  did  not  descend 
to  John  Stevings,  as  son  and  heir,  nor  did  he  become 
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seised; — Ninth,  that  the  grant  of  the  next  avoidancei         1828. 
hjJoAm  Stevings  to  Henry  Chichester ,  was  not  his  deed ; — 
TemiA,  that  the  indenture  delivered  by  John  Stevings  to  v. 

Henry  Chichester  was  not  sealed; — Eleventh,  that  John       ezbtbe. 
Stevings  did  not  grant  by  indenture   to    Chichester,*-^ 
Twelfih^    that  John    Stevings  did  not   make  a  will;— 
Thirteenih,  that  he  did  not  devise; — Fourteenth,   that 
the  six  persons  mentioned  as  the  daughters  of  Richard 
Stevings  were  not  children  and  the  only  children  o(  Richard 
Stevings; — Fifteenth,  that  the  six  daughters  of  Richard 
Stevings  were  not  married  to  their  supposed  husbands;—- 
Sixteenth,  that  the  six  daughters  and  their  husbands 
were  never  seised  of  the  pur  party; — Seventeenth,  that 
there  was  no  record  of  the  fine  of  Hilary  Term^  6  Geo.  1 ; 
— Eighteenth,  that  the  fine  was  not  declared  to  enure 
to  the   use  of  Maunsell,  Andrews,  Incledon,  and  jPatr- 
elttld; — Nineteenth,  that  Fairchild  did  not  die  seised  ^  leav- 
ing Maunsell,  Andrews,  and  Incledon  him  surviving; — 
Tloentieth,  that  the  indentures  of  lease  and  release  of  the 
10th  and  11  th  November,  1731,  were  not  the  deeds  of 
Maunsell,  Andrews,  and  Incledon; — Twenty-first,   that 
nothing  passed  by  the  said  indentures ; — Twenty-second, 
that  John  Davie  did  not  make  his  will,  in  manner  and  form 
as  in  the  declaration  alleged; — Twenty-third,  that  he  did 
not  devise  the  next  turn  to  his  son  William; — Twenty^ 
fourth,  that  the  purparty  did  not  descend,  nor  any  re- 
Tersionary  interest  therein,  to  John  Davie,  the  son; — 
Twenty-fifth,  that  the  deeds  of  lease  and  release  of  the 
23d  and  24th  April,  1777,  were  not  the  deeds  of  William 
Davie; — Twenty-sixth,  that  nothing  passed  by  the  said 
indentures; — Twenty-seventh,  that  John  Davie,  the  son, 
did  not  die  seised; — Twenty-eighth,  that  he  did  not  make 
a  will; — Twenty-ninth,  that  he  did  not  devise; — Thirtieth, 
that  the  grant  of  the  6th  July,  1814,  was  not  the  deed  of 
Joseph  Davie; — Thirty-first,  that  he,  Joseph  Davie,  did 
not  grant  the  next  avoidance  to  William  Slade  GuUy;^' 
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1828.         Thirty^second,  that   William  Slade  GuUy  did  not  make  a^ 
Gully        ^^Hj — Thiriy-thirdy  that  he  did   not  devise; — Thirty^ 
TheB^h    of  f^^^^f  ^^^^  ^^   ^^^  "O*   assent  to  the   bequest  before 
ExGTER.       action  brought; — Thirty-ffth,  that  neither  WiUiam  Slade 
Gully  J  nor  any  of  his  ancestors,  nor  any  person  nndev 
whom  he  claims,  after  the  said  Robert  Isaac,  were,  or  was 
seised  of  the  purparty: — without  this,  that  th€  plaintiffs 
became  or  were  possessed  of  the  next  avoidance  and  right 
of  presentation,  on  the  death  of  Powell  Edwards,  in  man-' 
ner  and    form   as   in  the   declaration  alleged; — Thirty' 
sixth,  that  the  grant  of  the  20th  December,  1719,  was  not 
the  deed  of  Bowen's  widow  and  her  five  sisters  and  thei» 
husbands;  —  Thirty-seventh,  that  they  did  not  grant   to 
Incledan  and   Fairchild  by  that   deed; — Thirty-eighih, 
that  nothing  passed  by  the  said  deed  from  Bowen  and  her 
five  sisters  and  their  husbands,  to  Incledon  and  Fairchild f 
—  Thirty-ninth,  that  there  was  no  record  of  the  recovery 
alleged  in  the  declaration  to  have  been  suffered  previously 
to  the  fine  of  6  Geo.  1 ; — Fortieth,  a  special  plea,  in  which 
the  will  of  John  Davie,  of  the  2d  September,  1 788,  was  set 
out,  to  which  the  plaintiff*  replied,  and  the  deiendants  de* 
m«rred  to  the  replication; — Forty-first,  that  the  purparty 
did  not  descend  to  William  Amory,  as  son  and  heir  of  Pru* 
dence  Amory; — Forty^seeond,  that  Jenefer  Gully,  Anne 
Poume  GuUy,  Samuel  Thomas  Gully,  and  Peter  Thomas 
Gully,  never  were  executrixes  and  executors  of  WiUimm 
Slade  GuUy; — and  the  Forty-third,  or  last  plea,  admitted 
the  title  of  Robert  Isaac,  and  set  out  the  defendant's  title 
tinder  the  marriage  settlement  of  the  4th  April,  1692,  and 
traversed  that  the  purparty  was  granted  or  passed  by  the 
deed-poll  ot  Robert  Isaac,  in  1672,  to  Lewis  Stevings  and 
his  heirs. 

The  declaration  was  delivered  in  Hilary  Term,  1826, 
and,  after  several  applications  by  the  defendants  for  time 
to  plead,  thirty-five  pleas  were  put  in  under  a  rule  to  plead 
several  matters,  in  consequence  of  which,  the  plaintiifii 
amended  the  declaration  twice,  the  last  amendment  having 
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been  made  in  Hilary  Term,  18^.    The  defendants,  then,       ^^1^:^ 

viz.  on  the  5th  February  in  that  Term,  obtained  leave  to        qullt 

plead  de  novOf  and  put  in  eight  additional  pleas,  but  with-    ^j^  Bkhoo  of 

oat  obtaining  a  new  rule  to  plead  such  several  matters.       Bx«TBa. 

The  plaintiffs  having  obtained  several  orders  for  time  to 

reply,  they  ultimately  mad^  up  the  issue  and  took  the 

cause  down  to  trial  at  Exeter,  at  the  Spring  Assizes,  18^, 

when,  it  being  objected  (among  other  things)  that  the  will  of 

Jokm  Stevings  did  not  convey  a  fee  in  the  purparty  to  the 

children  of  Richard,  and  that  an  advowson  in  gross  would 

act  pass  under  the  word  tenement  in  the  will — Mr.  Justice 

Park  directed  a  nonsuit;  which,  in  Trinity  Term,  1827, 

the  Court  ordered  to  be  set  aside,  and  that  a  new  trial 

diould  be  granted. 

Mr.  Serjeant  Wilde,  in  the  same  Term,  viz.  on  the  SOth 
JunCf  obtained  a  rule  nui  to  discharge  the  rule  to  plead 
several  matters,  or  that  several  of  the  pleas  might  be 
stmdt  out  or  set  aside,  or  that  the  declaration  might  be 
amended;  and,  on  Mr.  Serjeant  Edward  Lawes,  being 
about  to  shew  cause,  it  was  consented,  that  the  whole  of 
the  pleadings  should  be  referred  to  Mr.  Justice  Gaselee 
at  chambers,  who  was  to  re-form  the  record ;  and  who  or- 
dered twenty-two  pleas  to  be  struck  out,  and  altered  seven 
of  those  that  remained,  but  he  gave  either  party  leave  to 
take  die  opinion  of  the  Court,  on  giving  the  other  six  days 
notice  for  that  purpose.  The  plaintiffs  having  given  such 
notice,  Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term, 
again  applied  to  strike  out  all  the  pleas,  except  those  that 
related  to  the  deed  of  1672,  as  the  merits  of  the  cause  de- 
pended entirely  on  that  deed,  which,  if  established,  would 
altogether  defeat  the  defendant's  title;  but,  inconsequence 
of  the  absence  of  Lord  Chief  Justice  Best,  from  indisposi- 
tion, the  Court  desired  the  case  to  stand  over  to  the  last 
Hilary  Term,  when  Mr.  Serjeant  Wilde  again  obtained  a 
rule  nisi,  eith  er  to  rescind  the  original  rule  for  pleading  sever- 
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al  mattersi  or  to  amend  the  declaration  by  adding  a  courity 
stating  that  the  daughters  of  Richard  Stevings  took  by 
descent  instead  of  devise,  they  being  the  co-heiresses  of 
John  Stevings f  as  well  as  devisees; — or  as  the  Coiirt  ishonld 
order  or  direct :  and  with  respect  to  the  pleas,  the  Learned 
Serjeant  submitted,  that,  as  the  plaintiffs  and  the  defend- 
ant Dowling  both  claimed  under  Robert  Isaac,  viz.  the  one 
under  a  deed  of  1672,  and  the  other  under  the  settlement 
of  1692,  if  the  former  deed  were  established,  the  defend- 
ant could  not  have  a  writ  to  the  bishop.  At  all  evefnfe, 
the  defendants  ought  to  have  obtained  a  new  rule  to  pteatd 
several  matters  when  they  put  in  the  eight  additional 
pleas,  and  more  particularly  so,  as  they  were  not  appli- 
cable to  the  last  amendment  made  by  the  plaintiffs  in  their 
declaration. 


Mr.  Serjeant  Edward  Lawes,  shewed  cause  in  the  coufse 
of  the  same  Term. — The  last  rule  which  the  plaintiffs  6b- 
tained,  has  two  objects  in  view,  the  one  to  amend  the  de- 
claration by  adding  a  count,  which  cannot  be  done  in 
Quare  Impedit,  nor  had  the  Court  any  authority  to  s^t 
aside  the  nonsuit  and  order  a  new  trial,  as  the  momenft  the 
plaintiffs  were  nonsuited,  the  defendant  Dowling  had  a 
right  to  require  a  writ  from  the  bishop,  and  under  which 
he  ought  to  have  been  put  into  possession.  The  plaintiffs 
could  only  state  one  title  in  their  writ,  and  if  they  claim- 
ed under  two  different  ancestors  one  seisin  would  be 
sufficient.  In  Buckmeres  case  (a),  it  was  decided  that 
in  all  real  actions  founded  upon  a  title,  the  demandant 
cannot  join  lands,  accruing  by  two  several  tenures,  or  by 
two  several  gifts,  in  the  same  writ ;  and,  in  Comym's  Dp- 
gest  (&),  it  is  said  that  a  man  cannot  join  several  and  dis- 
tinct causes  of  action  in  the  same  count  or  declaration.     In 


(<i)  8  Rep.  87  b. 


{h)  Tit.  «  Action*^  (G). 
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Brookes  Abridgment  (a),  in  detinue  of  charters,  the  plain-         1828. 
tiff  counted  of  a  bailment  made  by  his  father  to  re-bail  to       ^^''^ 

1  •  t  •    t     •  1  •  Gully 

him  or  his  heirs,  and  shewed  how  the  land  was  given  by  his  f». 

ancestor,  whose  heir  he  wasin  tail,  and  that  the  reversion  sxmi^^ 
reverted  to  him,  as  heir,  by  the  death  of  the  tenant  in  tail 
without  issue; — and  the  bailment  to  re-bail  to  him  or  his 
heirs,  and  the  title  to  the  land,  by  which  he  relinquished 
the  descent  of  the  reversion,  were  held  to  be  double. 
Here,  the  claim  by  descent  is  altogether  different  from 
a  claim  under  a  devise,  and  both  cannot  be  introduc- 
ed into  the  declaration.  If  the  defendant  was  entitled 
to  judgment  on  any  one  plea,  it  would  have  the  effect 
of  destroying  the  plaintiffs'  title,  and  the  defendant  in 
such  case  might  claim  a  writ  to  the  bishop.  Although 
in  Fiixherberfs  Natura  Brevium  (&),  it  is  said,  that  where 
the  writ  abates  for  form  or  false  Latin,  the  defendant 
shall  not  have  a  writ  to  the  bishop ;  yet  a  writ  went  to  the 
iHshop,  on  a  title  made  for  the  defendant,  where  the  writ 
abated.  1 1  Hen.  6, 53.-31  Hen.  6, 25.— In  Comynss  Di- 
gest, it  ia  said  (c),  that,  if  the  plaintiff  is  nonsuited,  it  is  per- 
emptory, and  the  defendant  shall  have  a  writ  to  the  bishop, 
and  that,  after  a  verdict  before  Justices  of  Assize,  by  the  sta- 
tutes Westminster  3d,  30;  ]2 Edw.  2, 4;  and  14  Edw.  3,  c. 
16,  the  Justices  may  give  judgment  immediately,  and  award 
awrit  to  the  bishop;  and,  although  it  is  stated  (c/),  that,  if  the 
plaintiff  is  nonsuited,  the  defendant  shall  not  have  a  writ  to 
the  bishop  before  title  made,  (and  Fitzherberfs  Natura  Bre- 
vhtm,  38,  K.  and  Rastelts  Entries,  Qu.  Imp.  Evesq.  2, 
ire  cited  in  support  of  that  position,)  yet  here  the  defend- 
tnt*s  title  was  pleaded,  and  appeared  on  the  face  of  the  re- 
cord, at  the  first  trial.  In  Tufton  v.  Temple,  it  is  said  {e), 
that,  '^  in  a  Quare  Impedit,  both  plaintiff  and  defendant  may 
be  actors,  and  either  may  have  a  writ  to  the  bishop,  as  the 

(€)  Tit.  Double  Plea,  7-  (J)  Com.  Dig.  tit.  Pleatkr,  3  I. 

(6)90H.  12. 

(f)  Til  Pleader,  3  I.  1 1.  (e)  Vau;jlian,  7, 8. 

VOL.  ir.  I 
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1828.         right  falls  out  to  be ;  but  that  the  plaintiff  who  is  to  recover 
Gully        *^*^  which  he  hath  not,  must  shew  a  good  title  before  he 
ff.  can  recover,  or  he  shall  never  avoid  the  defendant's  pos- 

ExBTBK.        session,  by  shewing  no  title,  or  an  insufficient  title,  which 
is  the  same  as  none.     The  plaintiff  must  recover,  if  at  all, 
by  his  own  strength,  and  not  by  the  defendant's  weakness, 
as  is  well  urged  and  cleared  in  Digbie's  and  Fitxherberfs 
case  (a)".    The  defendant,  therefore,  was  not  bound  to  dis- 
close the   whole  of  his  title,  and  it  was  impossible  for 
him  to  have  any  knowledge  of  the  contents  of  the  plain- 
tiffs' deeds  referred  to  in  the  declaration.      Neither  of 
the  pleas  are  unnecessary  or  superfluous,  as«it  was  incum- 
bent on  the  defendant  to  traverse  every  material  allega** 
tion  in  the  declaration.     In  Brooke's  Abridgment  (6),  in 
Quare  Impedit,  it  was  said  by  Kirton^  and  not  denied, 
*^  that  a  privy  to  a  deed  which  is  pleaded  shall  say  non 
est  factum,  but  not  a  stranger ;  but  he  shall  say,  that  the 
plaintiff  did  not  grant  by  the  deed,  or  did  not  release  by 
the  deed,  or  did  not  enfeoff  by  the  deed,  or  did  not  charge 
by  the  deed ,  and  the  like."  Again  (c),  ' '  a  stranger  to  a  deed, 
shall  not  say  non  esifactum^  but  that  he  did  not  give  by  the 
deed,  or  that  nothing  passed  by  the  deed."     Although  in. 
TayloTY.  Needham^  Sir  James  Mansfieldsaid  (d),  "  It  is  tru- 
ly stated  for  the  defendant,  that,  in  cases  of  a  grant  or  feoff- 
ment, a  stranger  may  plead,  '  did  not  grant,  or  did  not  en- 
feoff,' and  that  plea  denies  not  only  the  existence,  but  the 
efficacy  of  the  supposed  grant  or  feoffment.     It  brings  in 
issue,  therefore,  the  title  of  the  grantor,  as  well  as  the  oper- 
ation of  the  deed ;  and  that  plea  would  be  a  proper  plea,  to 
bring  in  issue  the  execution,  construction,  and  efficacy  of 
any  deed  of  demise;"  yet,  in  Lord  Chief  Baron  Gilberts 
Treatise  on  the  action  of  debt,  it  is  said  {e) — "  If  a  man  plead 
riens  passe  per  le  fatty  as  in  the  case  of  enrolment,  he  can 
never  give  in  evidence,  that  the  deed  was  never  sealed 

(a)  Hobart,  101,  (rf)  2  Taunt.  282. 

(6)  Tit.  Ealruufiger  alfait,  pL  4.  (e)  Page  43?. 

(f )  Id.  pi.  6. 
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and  delirered.**    It  was,  therefore,  incumbent  on  the  de«         1828. 
fendant  to  plead  several  pleas  to  the  deeds  of  1672,  1699,       ^^^i^^T 
1719, 1731,  and  1777,  and  all  the  pleas  raise  issues  on  dis-  v. 

tmet  allegations  in  the  declaration,  which  the  defendant       Bxbtbb. 
had  the  privilege  of  disputing.    In  Trickey  v.  YeandaU  (a), 
where  the  defendant  pleaded  several  special  pleas  in  tres- 
pass; as  they  involved  questions  of  distinct  and  separate 
rights,  the  Court  refused  to  refer  it  to  the  Prothonotary 
to  determine  whether  any  of  such  pleas  should  be  struck 
out  as  being  unnecessary  or  irrelevant*    So,  in  Betmeii  v« 
BrmeBey  (6),  where  a  declaration  contained  eight  counts  on 
an  attorney 's*bill,  the  Court  refused  to  strike  out  either  of 
them,  Mr.  Justice  Burrough  observing,  that  the  motion 
was  more  vexatious  than  the  declaration.     In  Thomas  v. 
Jacison  (c),  a  declaration  for  slander  contained  thirty- 
three  counts,  several  of  which  set  out  words  not  action- 
able, and  some  varied  in  a  very  trifling  degree  from  the 
others,  and,  the  defendant  having  had  a  rule  to  plead  de 
novo,  it  was  held  that  he  could  not  afterwards  apply  to  strike 
oat  some  of  the  counts,  as  being  superfluous.     Here,  iC 
die  defendant  had  demanded  oyer  of  all  the  deeds  refer- 
red to  in  the  declaration,  the  Court  could  not  have  refused 
it;  and  it  is  impossible  for  them  to  judge  what  pleas  might 
be  necessary,  until  after  the  cause  is  tried;  and,  although 
it  baa  been  said  that  the  defendant  ought  to  have  obtain- 
ed a  new  rule  to  plead  when  the  eight  pleas  were  added, 
jet  in  Bartholomew  v.  Ireland  {d)^  where  in  trespass  the 
defendant  pleaded  several  pleas,  without  saying  *  by  leave  of 
the  Court,'  it.was  held  to  be  a  mere  irregularity,  and  could 
only  be  taken  advantage  of  by  motion,  and  not  as  error; 
and  the  principle  of  that  case  was  confirmed  in  Ryley  v. 
Parkhurst  {e).   In  Lord  Clinton  v.  Morton  (/),  the  defend- 

(«)  7  B.  Moore,  351.   S,C.  I  (c)  10  B.Moore,  162. 

Bing.  ^,  id)  Andrews,  108. 

(6)  9  B.  Moore,  368;  S.  C.  no^  (e)  1  ^Vil8.  219. 

miw,  Brindiey  v.  Dennett,  2  Bing.  (  f)  2  Str.  1000. 
184. 

I  2 
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1828.         ant  had  leave  to  plead  his  bankruptcy  generally  and  spe- 

"    "    ^       cially;  and  in   Ward  v.  The  Charitable  Corporation  {(i)^ 

9.  the  Court  allowed  a  party  to  plead  several  statutes ;  and  Mr. 

BxisTER.        Justice  Probyn  said,  ''  the  question  is,  whether,  as  they 

think  this  will  be  a  good  plea  for  their  clients,  we  can  hin-^ 

der  them  from  pleading  it."     In   Wilkins  v.  Perry  (6), 

the  Court  refused  to  strike  out  a  count  in  a  declaration, 

after  time  to  plead ;  and  here,  as  the  defendants  gave  a 

rule  to  reply  before  the  motion  to  rescind  the  rule  for 

pleading  several  matters  was  made,  the  application  waa 

at  all  events  too  late,  particularly  as  the  plaintiffs  had  not 

only  amended  their  declaration  twice,  but  had  gone  down 

to  trial  without  raising  any  objection  to  the  additional 

pleas. 

•  Mr.  Serjeant  JVilde,  in  support  of  his  rule,  was  stop- 
ped— 

By  the  Court,  who  said,  that,  after  they  had  looked  into  all 
the  authorities,  they  were  clearly  of  opinion  that  that  part 
of  the  rule  to  amend  the  declaratioui  and  to  rescind  the  ori- 
ginal rule  for  pleading  several  matters,  must  be  made  ab- 
solute ;  that  it  was  doubtful  whether  there  could  be  two 
counts  in  Quare  Impedii,  although  there  was  a  second 
count,  di£Pering  in  terms  from  the  first,  in  Fox  v.  The  Si* 
sfu)p  of  Chester  (c);  that  in  Tufton  v.  Temple  there  was  a 
most  elaborate  argument,  where,  although  it  was  admitted 
that,  in  Quare  Impedit,  both  the  plaintiff  and  defendant 
may  be  actors,  yet  that  it  does  not  always  follow :  there  too 
the  plaintiff's  title  was  deduced  in  one  count,  in  which  se- 
veral presentations  and  several  titles  to  present,  were  set 
out. 

With  respect  to  the  rule  to  plead  several  matters,  the 
Court  observed  that  they  were  not  furnished  with   th% 

(a)  Cus.  temp.  Hardw.  \2G.  (6)  Id.  129. 

(c)  2  Bam.  &  Cress.  636. 
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nature  or  number  of  the  pleas  at  the  time  of  the  application ;  1823. 

if  they  had  been,  several  of  them  would  not  have  been  al-  "     " 

lowed,  which  is  manifest  from  twenty-two  of  them  having  «. 

been  afterwards  thought  unnecessary,  and  ordered  to  be  euteZ  ^ 

struck  out. 

Rule  absolute* 


Mr.  Serjeant  Wilde,  in  the  last  Term,  obtained  a  rule 
afft  to  amend  the  declaration,  by  striking  out  the  allega- 
tkNis  as  to  the  descent  of  the  first,  second,  and  third  turns, 
the  plaintiffii  relying  on  the  descent  of  the  fourth  turn  to 
Robert  Isaac;  and  also  by  stating,  that  Joseph  Davie,  now 
Joseph  Davie Bassett,  through  whom  the  plaintifis  claimed, 
took  by  descent,  and  not  under  the  devise  of  his  brother, 
John  Davie;  and,  after  cause  shewn  by  Mr.  Serjeant  E. 
ImeeSg  the  rule  was  made  absolute,  the  defendant  being 
at  Uberty  to  plead  de  novo. 

Mr.  Serjeant  £•  Lawes,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  to  plead  the  several  matters  follow- 
mg,  9ff2r. — i^-^,  that  the  deed  of  Robert  Isaac,  of  the  ^th 
April,  1672,  was  fraudulent  and  void  as  against  subse- 
quent purchasers; — Second,  that  Isaac  did  not  grant  by 
that  deed; — Third,  that  the  purparty  did  not  descend 
to  John  Stevings  as  son  and  heir  of  Lewis  Stevings; — 
Fomrth,  that  John  Stevings  did  not  grant  the  next  avoid- 
ance to  Henry  Chichester,  by  the  indenture  of  the  5th 
January,  1699; — Fifih,  that  John  Stevings  did  not  make 
a  will,  or  devise  the  purparty  to  his  brother  Richard  and 
his  children; — Sixth,  that  Bowens  widow  and  her  five 
sisters,  and  their  husbands,  did  not  grant  to  Incledon  and 
Fairchild  by  the  deed  of  the  20th  December,  1719; — 
Seventh,  nut  tiel  record  of  the  fine  of  Hilary  Term,  6 
Grfo.  1; — Eighth,  that  it  was  not  levied  to  the  uses 
iXhied',— Ninth,  nul  tiel  record  of  the  recovery  suffered 
in //itary  Tcnn,  6  Geo.  \\— Tenth,  that  nothing  passed 
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1828.         by  the  indentures  of  lease  and  release  of  the  10th  and 

Gully         ^^^^  November,  1 731 ; — Eleventh^  that  John  Davie  did  not 

V.  make  his  will,  or  devise  the  next  turn  to  his  son  William ; 

£x£TBB*       — Twelfth,  that  nothing  passed  by  the  indentures  of  lease 

and  release  of  the  23d  and  24th  April,  1777 ,— Thirteenth, 

that  John  Davie  did  not  devise  the  purparty  to  Joseph, 

his  son ; — Fourteenth,  that  Joseph  Davie  did  not  grant 

the  next  avoidance  to  William  Slade  GuUy,  by  the  deed 

of  the  6th  July,  ISIA^,— Fifteenth,  that  WilUam  Slade 

GuUy  did  not  devise  to  the  plaintiffs;— and  the  sixteenth, 

or  last  plea,  set  out  the  defendant's  title  under  Robert  Iscm^s 

deed  of  settlement  of  the  4th  April,  169S. 

Mr.  Serjeant  Wilde  now  shewed  cause. — As  the  plain- 
tiffs and  the  defendant  Dowling  both  claim  title  under 
Robert  Isaac,  the  one  under  the  indenture  of  1672,  and 
the  other  under  the  deed  of  settlement  of  1692,  if  the 
former  deed  be  established,  it  will  have  the  effect  of  de- 
feating the  defendant's  title  altogether.  All  the  pleas, 
therefore,  except  those  that  relate  to  the  deed  of  1672, 
which  is  the  only  point  in  issue  between  the  parties, 
ought  to  be  struck  out,  as  they  are  beside  the  merits  of 
the  cause,  and  only  tend  to  useless  prolixity  and  unneces- 
sary expense.  The  defendant  has,  in  fact,  traversed  every 
allegation  in  the  declaration,  and  also  set  out  his  own  titJe, 
which  rests  entirely  on  the  deed  of  1692.  The  question, 
therefore,  arises  solely  on  the  validity  of  the  deeds  of  1678 
and  1692,  to  which  the  pleas  ought  to  be  confined. 

• 

Mr.  Serjeant  E.  Lowes,  in  support  of  his  rule.— 
It  is  absolutely  necessary  to  constitute  a  good  defence, 
that  all  the  pleas  which  are  now  applied  for  should  stand, 
as  each  of  them  takes  issue  on  a  material  allegation 
in  the  plaintiff"s  declaration,  and  which  he  is  bound  to 
substantiate  in  order  to  support  his  title.  If  several  facta 
be  so  connected  as  to  form  one  uniform  title,  the  adverse 
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4mrty  is  not  to  be  confined  to  the  mere  traverse  of  one  fact ; 
and  here,  it  was  incumbent  on  the  plaintiffs  to  prove  their 
title  strictly,  and  tit  omnibus.    The  Court  need  not  resort 
to  the  statute  of  Anne,  as  a  defendant  has  always  been  ad- 
mitted to  take  issue  on  every  matter  of  fact  brought  forward 
by  the  plaintiff;  and,  although  the  plaintiff  confines  himself 
to  one  point  in  the  declaration,  yet  the  defendant  may  plead 
several  pleas  in  answer  to  that  point.     Here,  however,  the 
plaintifls  rely  on  two  facts,  which  are  severally  alleged 
in  the  declaration,  rur.*— JF1r«/,  their  own  title; — and  jS!f- 
eoffd/y,  the  disturbance  by  the  defendants ;  and  as  the  plain- 
tiffs' title  must  be  complete,  in  order  to  entitle  them  to 
recover,  it  follows  that  it  must  be  constituted  or  made  up 
of  a  variety  of  &cts  and  different  documents,  the  truth  or 
validity  of  which  the  defendants  are  entitled  to  dispute* 
InRawleSf  demandant;  Lusty,  tenant  (a),  which  was  a  writ 
of  entry  sur  abatement,  the  demandant,  by  his  count,  de- 
manded six  messuages,  six  mills,  &c.,  and  the  tenant  plead- 
ed that  It,  S.,  being  seised  of  the  messuages,  &c.,  devised 
them  to  It.  T.,  in  fee,  who  afterwards  devised  them  to  S., 
the  wife  of  it.  D.  C,  in  fee,  and  that  he,  in  right  of  his 
wife,  levied  a  fine  to  the  tenant;  and  on  special  demurrer, 
assigning  that  the  plea  was  double,  for  alleging  the  devise 
by  R.  jS.  to  R.  T.,  and  by  him  to  S.,  the  wife  of  R.  D.  C, 
and  also  the  fine  levied  by  R.  D.  C.  and  his  wife ;  either  being 
aBufficient  answer — the  Court  having  taken  time  to  consider 
—Mr.  Justice  Park,  in  delivering  the  judgment,  said  (6): 
"  No  matters,  however  multifarious,  will  operate  to  make 
a  pleading  double,  provided  that  all  taken  together  con- 
stitute but  one  connected  proposition  or  entire  point." 
The  true  rule  in  pleading  is  this,  that  duplicity  is,  where 
two  distinct  matters,  not  being  part  of  one  entire  defence, 
are  attempted  to  be  put  in  issue.     But  this  can  never  ap- 
ply to,  nor  does  it  ever  preclude,  a  person  from  introduc- 

(a)  I  Moore  &  Paynf ,  1()2.  {h)  Id.  123. 


IaO  cases  in  trinity  term, 

1S2S.         ing  several  matters  into  a  plea,  if  they  be  constituent  parts 

Gully        ^^  ^^^^  same  defence.     For,  though  it  be  true  that  issue 

"'.  ^  .   must  be  taken  on  a  single  point,  yet,  it  is  not  necessary. 

The  BI«hop  of  6      I  >   /      J  J* 

ExETBc.       nor  ever  can  be,  that  such  single  point  must  consist  only 
of  one  single  fact.     This  is  well  illustrated  by  the  case  of 
Robinson  v.  Rayley  (a),  where,  to  an  action  of  trespass, 
the  defendant  liad,  amongst  other  things,  pleaded  a  right 
t)f  common ;  and  the  plaintiff,  in  his  replication,  traversed 
that  the  cattle  were  the  defendant's  own  cattle,  that  they 
were  levant  and  couchant,  and  that  they  were  commonable 
cattle;  to  this  there  was  a  special  demurrer,  that  the  re- 
plication was  multifarious,  and  that  several  matters  (speci- 
f)iing  them)  were  put  in  issue,  whereas  one  single  matter 
ought  to  have  been  so.    Lord  Mansfield  said :  '*  It  is  true, 
you  must  take  issue  upon  a  single  point;  but  it  is  not  ne- 
cessary that  this  single  point  should  consist  only  of  a 
single  fact— here,  the  point  is,  the  cattle  being  entitled  to 
common.     This  is  the  single  point  of  the  defence.    But,  in 
fact,  they  must  be  both  his  own  cattle,  and  also  levani  and 
couchant;  which  are  two  different  essential  circumstances 
of  their  being  entitled  to  common,  and  both  of  them  abso- 
lutely requisite.'*    So,  here,  the  plaintiffs'  title  consisted 
of  a  variety  of  facts,  all  of  which  it  was  incumbent  on 
them  to  prove  to  make  it  complete;  and  if  they  failed 
in  one  material  link,  the  defendant  could  not  be  disturb- 
ed :  and  it  would  open  a  wide  door  to  fraud  if  he  should 
not  be  permitted  to  canvass  and  hold  the  plaintiffs  to  the 
strictest  proof  of  their  title.     They  could  not  call  on  the 
defendant  to  shew  his  title  until  they  had  fully  and  sa- 
tisfactorily established  their  own.     A  Quare  Impedii  may 
be  compared  to  an  indictment  or  other  criminal  proceed- 
ing, where  the  prosecutor  is  put  to  the  strictest  proof,  in 
order  that  justice  may  be  done  to  the  party  accused.     It  is 
incumbent  on  a  party  who  makes  a  charge  to  substantiate  it 

\a)  1  Burr.  3 16. 
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«i  every  respect;  and,  therefore,  the  plaintiffs  were  bound         1828. 
to  aet  forth  their  title  fully  in  the  declaration;  and^  al-        gully 
though  the  issue  must  eventually  be  taken  upon  a  single        .    f- 
pomt.  It  need  not  be  confined  to  the  traverse  of  a  single       Bxbter« 
&ct*    Ac  all  events,  the  Court  have  a  discretion  as  to 
vhm  pleas  the  defendant  DtnoUng  may  be  entitled  to,  or 
what  may  be  necessary  for  his  defence. 

'   Lord  Chief  Justice  Best. — I  am  very  glad  that  this 
question  has  been  fully  brought  before  the  Court;  for,  al- 
though it  embraces  a  mere  matter  of  practice,  yet  it  raises 
apointof  the  greatest  importance;  as  on  our  decision  it 
wiB  depend  whether  suits  shall  be  carried  on  at  an  enor- 
mous and  unnecessary  expense,  or  whether,  when  several 
qoestiona  are  raised  on  the  face  of  a  record,  the  real  ob- 
ject of  spedal  pleading  shall  be  attained  by  reducing  them 
to  tlie  single  point  or  issue  to  be  tried,  so  as  to  arrive  at 
the  real  justice  and  merits  of  the  case.    At  common  law,  a 
defendant  was  only  permitted  to  plead  one  plea  to  the 
whole  count;  and  a  count  and  declaration  maybe  consider- 
ed synonymous  in  this  respect;  for,  although  a  plaintiff 
nay  subdivide  his  causes  of  action  so  as  to  meet  the  par- 
ticnlar  circumstances  of  the  case,  and  the  evidence  in  sup- 
port of  them;  yet  they  &11  tend  to  the  same  end,  and 
fcrm  parts  of  one  and  the  same  complaint.     It  was  also  a 
principle  at  common  law,  that  all  pleadings  ought  to  be 
trae,  but  that  has  long  since  been  lost  sight  of,  and  can 
rarely,  if  ever,  be  the  case,  where  several  pleas  are  pleaded. 
But,  as  the  rigour  of  confining  a  defendant  to  plead  a  single 
matter  frequently  abridged  the  justice  of  his  defence;  on 
the  difficulty  being  presented  to  the  Legislature,  the  sta- 
tute 4fAnne,  c.  16,  was  passed  for  the  amendment  of  the  law, 
by  which  a  party  is  allowed  to  plead  as  many  several  mat- 
ters to  an  action  or  suit  as  he  shall  think  necessary  for  his 
defence,  but  with  the  leave  of  the  Court  in  which  the  ac- 
tion is  brought.     It  is,  therefore,  in  the  dibcrction  of  the 
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Court  to  allow  such  pleas  only  as  they  may  deem  necessary 
or  essential  to  the  justice  of  the  case,  and  not  to  burthen 
a  record  with  unnecessary  pleadings  or  matters  of  prolixity 
and  chicanery.     We  have  considered  this  case  very  fully, 
and  have  enough  of  the  merits  before  us  to  see  what  jus- 
tice  requires.     It  appears  that  the  living  in  question  was 
conveyed  under  a  deed  of  1672,  and  on  that  conveyance 
the  plaintiffs  rest  their  claim.     The  defendant  Dowling 
does  not  pretend  to  derive  any  title  under  it,  but  founds 
his  claim  on  a  deed  of  1692.     If,  therefore,  the  deed  of 
1672  be  a  valid  deed,  and  conveyed  a  right  to  the  living,  the 
defendant's  claim  is  gone,  and  he  can  have  no  interest  in 
the  property.     The  justice  of  the  case,  therefore,  requires 
the  pleas  to  be  confined  to  those  which  tend  to  invalidate 
that  deed ;  and,  should  the  defendant  succeed  in  so  doing, 
the  plaintiffs  would  be  out  of  Court.     But  the  defendant 
not  only  insists  upon  taking  issue  on  documents  long  sub- 
sequent to  that  deed,  but  even  after  the  deed  of  1692,  on 
which  alone  he  relies ;  and  if  his  right  accrues  from  or  de- 
pends on  that  deed,  the  subsequent  instruments  cannot 
affect  him.     But  it  has  been  said,  not  only  that  the  de- 
fendant has  a  right  to  dispute  the  validity  of  the  plaintiffs* 
claim,  but  that,  if  one  link  of  their  title  fails,  it  would  be 
destructive  of  their  right.     But  the  object  of  pleading 
would  be  defeated,  if  the  defendant  were  to  put  it  on  the 
plaintiff  to  trace  his  whole  title,  according  to  the  statement 
on  the  record.     In  the  action  uf  ejectment  there  are  no 
special  pleas,  and  yet  the  plaintiff  is  required  to  shew  that 
the  legal  title  is  vested  in  him,  and  that  is  sufficient.     The 
main  object  of  pleading  is  to  reduce  the  matters  in  dispute 
to  a  short  and  single  point;  and  a  defendant  ought  not  to 
be  allowed  to  break  in  upon  the  different  parts  of  a  plain- 
tiff's title,  and  traverse  every  distinct  averment  of  facts 
which  are  wholly  immaterial  to  the  merits  of  the  cause; 
or  put  the  plaintiff  to  prove  every  successive  link  of  his  title* 
He  is  thereby  not  only  put  to  the  expense  of  the  pleadings, 
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but  also  of  the  witnesses  he  must  hare  in  attendance  at  the        1828. 
trial  to  proye  these  facts.    Here,  the  defendant  ought  to 
break  in  upon  the  line  of  the  plaintiffs'  title  but  once,  rur.  n. 

to  dispute  the  validity  of  the  deed  of  1673.    It  is  incum-       butbiu 
bent  on  the  plaintiffs  to  shew  some  conyeyance  to  the  per- 
sons under  whom  they  claim;  and,  therefore,  the  defendant 
may  not  only  plead  that  the  deed  of  1672  was  fraudulent 
and  Toid  as  against  subsequent  purchasers,  but  also  nan  can^ 
etisii  as  to  that  deed ;  but  he  shall  only  dispute  the  validity 
of  that  instrument,  and  not  put  the  plaintiffs  to  the  enor- 
mous expense  of  proving  their  whole  title.    An  allusion 
has  been  made  to  criminal  proceedings;  but  there  is  a  wide 
distinction  betweoi  criminal  law  and  the  administration  of 
cifil  justice.     Humanity  forbids  a  prisoner  from  giving 
efidence  that  may  criminate  himself;  and  it  is  incumbent 
on  the  prosecutor  to  prove  his  case  in  every  particular; 
bot  that  does  not  apply  to  civil  proceedings.    Here,  it  is 
an  act  of  humanity  to  put  the  litigant  parties  to  as  little 
expense  as  possible;  and,  although  we  may  not  now  be 
aUe  to  go  back  to  the  early  part  of  our  law,  or  return  to 
the  ancient  and  simple  mode  of  pleading,  yet  we  must  ap- 
proach it  as  nearly  as  possible;  and  I  have  long  since 
thought,  that  it  is  the  duty  of  the  Court  to  look  with  a  strict 
eje  to  the  nature  of  the  several  pleas,  when  the  rule  to 
plead  is  applied  for  (a),  in  order  to  the  advancement  of  the 
due  administration  of  justice,  and  to  prevent  unnecessary 
expense  and  delay  to  the  parties.     I  am,  therefore,  of 
opinion,  that  the  defendant  must  be  confined  to  the  two  first 
pleas  by  which  he  seeks  to  impeach  the  deed  of  1672. 

Mr.  Justice  Park.— As  in  all  probability  I  shall  have 
to  try  this  cause  at  the  next  Assizes  at  Exeter^  it  is  suf- 
fident  for  me  to  say  that  I  perfectly  concur  with  my  Lord 
Chief  Justice. 

(a)  See  Smith  v.  Bachiell,  1  Moore  &  Payne,  388. 
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1328.  Mr.  Justice  Burrough. — I  ani  most  happy,  that  an  op« 

Gully        portunity  is  now  afTorded  me  of  expressing  my  opinion  on 
f-  this  point*     The  practice  of  pleading  several  matters  has 

£x£TCR.       been  long  abused,  and  I  have  not  only  always  disconnte- 
nanced  it,  but  think  that  it  must  be  now  restrained.    Here, 
if  the  deed  of  1672,  be  defeated,  all  the  other  issues  fidl 
to  the  ground ;  and  the  verdict  of  the  Jury  will  depend 
entirely  on  the  validity  or  invalidity  of  that  instrument. 
Although  the  Court  cannot  repeal  the  statute  of  Anne,  yet 
they  have  a  discretion  expressly  vested  in  them  as  to  what 
pleas  may  be  deemed  proper  to  be  placed  on  the  recbrd; 
and  although  we  are  not  to  decide  the  cause,  yet  we  ought  td 
see  that  it  goes  down  to  trial  on  its  merits.     If  there  be  any 
objection  to  the  pleadings  in  point  of  form,  we  may  rethe- 
dy  it,  or  re-model  them.     Here,  the  justice  of  the  (^scf  is, 
to  confine  the*  defendant  to  the  main  question  in  is^e^ 
viz.  the  validity  of  the  deed  of  167S,  and  not  allow  him' 16 
trip  up  the  plaintiffs  on  a  subordinate  or  trifling  point; 
but  the  pleas  we  are  now  desired  to  place  on  the  record 
are  altogether  unconnected  with  the  defendant's  claims 
which  rests  solely  on  the  deed  of  1692.     Before  the  sta- 
tute 32  Geo.  3,  c.  58,  was  passed,  a  defendant  could  not 
plead  double  in  an  information  in  nature  of  quo  warranto.' 
But  it  has  been  said,  that,  in  this  case,  all  the  issues  form 
but  one  defence,  and  that,  although  the  defendant  traverses 
several  allegations  in  the  declaration,  yet  that  they  tend  to 
one  single  point ;  and  we  have  been  referred  to  the  case  of 
Robinsons.  Rayley;  but  there  the  replication  traversed  one 
entire  fact,  and  was,  in  effect,  one  allegation  or  proposition; 
for,  in  order  to  shew  that  cattle  were  entitled  to  common, 
they  must,  ex  necessitate,  be  shewn  to  have  been  the  cattle 
of  the  party,  and  also  levant  and  couchant;  and  here,  if  afl 
the  issues  formed  but  one  point  of  defence,  they  mighi; 
have  been  introduced  in  one  plea.  '  ' 

Mr.  Justice  Gaselee, — If  those  who  framed  the  statute 
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of  ^MT^  could  have  contemplated  what  abuse  would  be 
made  of  it^  that  statute  would  never  have  been  passed*  Al- 
though it  lays  down  no  general  rule,  yet  it  has  given  a  de- 
f(^ndant  a  great  advantage  over  a  plaintiiFi  which  is  suf- 
ficiemly  apparent  on  the  face  of  this  record.  The  plea  in 
which  the  defendant  has  set  out  his  own  title,  contains 
■early  as  many  facts  as  are  alleged  by  the  plaintiffs  in 
their  declaration ;  and  yet^^by  the  rules  of  the  common 
law,  and  before  the  passuig  of  the  statute  of  Anne,  although 
a  defendant  might  have  several  substantial  grounds  of  de- 
feoce  to  an  action  or  suit,  he  could  only  plead  one  mat- 
ter, to  which  the  plainti£P might  reply,  and  on  which  alone 
tfa^  issue  was  taken*  But  we  ought  not  to  give  too  great 
efiect  to  that  statute.  It  has  given  us  a  discretion  as 
to  whut  matters  we  may  think  necessary  for  a  defence;  for 
a.  defendant  cannot  plead  several  matters,  without  the 
leave  of  the  Court,  who  will  apportion  them  according  to 
tbe  justice  of  the  case.  Here,  the  pleas,  so  far  from 
neeting  the  justice  of  the  case,  only  tend  to  throw  im- 
pediments in  the  plaintiffs'  way ;  for  the  only  substantial 
ground  of  defence  is  the  invalidity  of  the  deed  of  1672; 
and  that,  as  it  was  fraudulent  and  void  against  subsequent 
purchasers,  the  deed  of  1692  is  the  only  legal  instrument. 
Bat  the  defendant  is  not  bound  to  call  in  aid  any  other 
deeds  or  documents  to  extract  that  simple  fact,  or  to  throw 
light  on  the  former  deed.  He  may  produce  them  in  evi- 
dence if  they  shall  be  deemed  necessary  to  invalidate  that 
deed.  He  may  either  demand  oyer,  or  make  an  apph'cation 
for  inspection  or  copies ;  and  the  fine  or  recovery  may  be  call- 
ed for  at  the  trial,  without  the  assistance  of  the  Court  or  the 
leave  of  the  plaintiffs.  The  defendant  is  not  to  set  up  for 
bimself  any  defence  which  he  may  think  proper;  and  we 
ought  to  be  particularly  cautious;  for,  if  the  plaintiffs  be 
tripped  up,  the  defendant  might  apply  to  the  bishop  for 
a  writ,  and  yet  his  title  under  the  deed  of  1682,  might  be 
i  mere  fabrication.     But  it  is  unnecessary  for  us  now  to 
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say,  whether  he  would  be  entitled  to  such  writ  or  not. 
There  are  conflicting  authorities  on  that  point ;  for,  although 
the  defendant's  title  need  not  be  investigated  at  the  trial,  if 
he  prove  the  plaintiffs'  to  be  unfounded,  yet  he  must  shew 
his  own  title,  before  the  bishop  is  bound  to  grant  the  writ. 
But  it  has  been  said,  that,  as  the  plaintiffs  have  brought 
the  defendant  into  Court,  it  is  incumbent  on  them  to  shew 
the  whole  of  their  title,  and  that  the  defendant  may  attack 
any  part  of  it  he  pleases.  But  this  is  not  like  a  com- 
mon action,  for  the  defendant  has  never  been  in  possession, 
and  it  is  he  in  fact  who  has  brought  the  plaintiffs  into 
Court,  by  entering  a  caveat  with  the  bishop.  It  has  also 
been  said,  that,  if  a  defendant  confine  himself  to  one 
point  in  the  plaintiff*'s  case,  he  may  use  several  pleas  to 
meet  that  point ;  and  we  have  been  referred  to  the  case 
o{  Rowles  y.  Lusty f  as  establishing  that  principle.  But 
that  case  appears  to  me  to  have  no  application  to  the  pre- 
sent, as  there  the  party  did  not  affect  to  set  up  more  than 
one  plea,  in  which  he  set  out  his  title ; — and  the  devise  and 
fine  formed  but  one  assurance.  The  true  principle,  in  plead- 
ing several  matters,  is,  that,  if  the  Court  can  see  that  justica 
requires  that  a  party  should  plead  several  matters,  or  al- 
lege several  defences  under  the  statute  of  Anne,  they  will 
not  prevent  it;  but  if,  on  the  other  hand,  several  grounds 
of  defence  will  tend  to  oppress  or  harass  the  plaintiff*, 
the  Court  will  not  allow  them  to  be  put  on  the  record* 
With  respect  to  the  issues  raised  on  the  wills,  they  are 
altogether  beside  the  present  question ;  and  although  the 
intermediate  title  between  the  years  1672  and  169^  might, 
perhaps,  be  let  in,  yet  as  the  only  question  depends  on  the 
validity  of  the  first  deed,  the  defendant  ought  to  be  confin- 
ed to  that  point  alone.  The  rule  therefore  must  be  made 
absolute  as  to  the  first  and  second  pleas,  and  discharged 
as  to  aU  the  others. 

Rule  accordingly. 
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Cholmeley,  Esq.,  Demandant;  Sir  William  Paxton,         Tu^adati 
Knight,  and  two  Others,  Tenants.  June  Mtk. 

1  HIS  was  a  writ  otformedon.     The  demandant  claimed  An  emte  wm 

the  manor  of  White  Knights^  and  other  lands  in  the  coun-  i^et,  with  power 

ty  oi  Berks,  under  the  will  of  Sir  Henry  Englefield,  Bart.  ^^/.^J,^^ 

The  count  set  out  so  much  of  the  will  as  showed  that  queftandbythe 

die  estate  was  devised  by  him  to  Lord  Cadogan,  and  Sir  appointment  of 

Charles  Bucie,   and    their    heirs,    in  trust    for  Henry  iJfe.^j^jifi^by 

Ckarles,  the  eldest  son  of  Sir  Henry  Englejield,  for  life,  deed  or  writing 

.!/•  1    unfl«r  hit  hand 

without  impeachment  of  waste;  remainder  to  the  first  and  and  seal,  attett- 
other  sons  of  the  said  Henry  C/sarles,  in  tail  male;  re-  L>re  wi^Mwr, 
mainder  to  Francis  Michael,  the  second  son  of  the  devi-  i©  »eiithei«ndi 

'  denied,  and 

8or,  for  life,  without  impeachment  of  waste;  remainder  to  that,  when  they 
the  first  and  other  sons  of  the  said  Francis  Michael,  in  in  puraumce  i^ 
soccession,  in  tail  male ;  remainder  to  the  devisor's  daugh-  by^the^wUif  ^e 
tcr  Theresa  Ann  (the  mother  of  the  demandant),  for  life,  ™<^«y  •ddng 

^  ,  from  the  sale 

without  impeachment  of  waste;  remainder  to  her  first  and  should  be  laid 
odieraonsin  succession,  in  tail  male. — The  count  then  ^.nd  mrMt- 
stated  the  death  of  the  devisor  and  his  widow,  who  had  «J  *»  **J5  P">^- 

'  chase  of  other 

ID  estate  for  life ;  the  death  of  his  son  Henry  Charles,  and  if  "<>>;  and,  un- 
oi  Francis  Michael,  without  issue;   that  his  daughter,  ment,  should  be 
Theresa  Ann,  married  one  Francis  Cholmeley,  by  whom  jj|a  OTgoleni- 
die  had    issue  the  present  demandant,  who,  upon  her  ment  securities, 

'^  *  »       r  with  the  consent 

death,  claimed  the  estate,  and  commenced  this  suit,  as  ofthe  tenant  for 
her  heir-at-law.     The  tenants,  after  traversing  the  devise  aforesaid.    Part 
by  Sir  Henry  Englejield^his  death— the   marriage  of  tw^Ldl^and 
his  daughter  with  the  father  of  the   demandant — that  ^^«  proceeds 

,  ofthe  sale  in- 

Praneis  Michael,  the  second  son  of  the  devisor,  died  with-  vested  in  the 
out  issue — that  the  demandant  was   the  eldest  son  of  .^^  ^nsent^by 
the   devisors    daughter,    by    Cholmeley — that    Henry  2**^^^^,*^*^^ 
Charles,  the  eldest  son  of   the  devisor,   died   without  ti>«  iMue  was, 

J     ^,     ^    1  .      J       «    ^,  ,,        whether  the  mo- 

issue — and   that   he  was  seised  of  the   manor,  on  the  neyhadbeenin- 

Tested  with  such 
cMMent,  according  to  the  directions  of  the  will : — Held,  ihat  it  was  properly  left  to  the  Jury,  to 
My  whether  the  money  bad  been  invested  with  the  consent  of  the  tenant  for  life,  by  deed  attested ; 
and  they  baring  found  in  the  negative,  the  Court  refused  to  disturb  the  verdict  * 
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1828.  death  of  his  father —pleaded,  ninthly  {a)^  after  admitting  the 
Cholmei  ey  seisin  and  will  of  Sir  Henry  Englefield,  that  he  thereby 
Demandant;  declared  Iiis  wiU  to  be,  that,  notwithstanding  any  of  the 
Tenant.'  uses  thereinbefore  created  and  hmited,  it  should  be  lawful 
for  the  trustees  or  the  survivor  of  themi  from  time  to  time 
during  the  lives  of  Henry  Charles,  Francis  Michael,  and 
Teresa  Ann  Englefield,  or  any  or  either  of  them,  at  the 
request,  and  by  the  direction  and  appointment  of  the  per- 
son who,  for  the  time  being,  should  be  in  possession  of 
or  entitled  to  the  rents  and  profits  of  the  manor  and  lands 
thereby  devised,  signified  by  any  deed  or  writing  under 
his  or  her  fmnd  and  seal,  attested  by  two  or  more  witnesses, 
to  make  sale  and  dispose  of,  or  to  convey  in  exchange  for 
other  manors  and  lands,  all  or  any  part  of  the  manor  and 
lands  devised  to  any  person,  either  together  or  in  parcels, 
for  such  price  or  prices  in  money  as  to  the  trustees  should 
seem  just  and  reasonable;  and,  for  the  purpose  of  such 
sale,  to  revoke  the  uses  expressed  in  the  will,  and  to  de- 
clare other  uses ;  that  the  testator  further  declared  his 
will  to  be,  that,  when  any  of  the  premises  devised  should 
be  sold  for  a  valuable  consideration  in  money,  in  pursu^ 
ance  of  the  powers  given  by  the  will,  all  and  every  the  sum 
and  sums  which  should  arise  by  such  sale  or  sales  should 
be  laid  out  and  be  disposed  of  by  the  trustees,  or  the  sur- 
vivor of  them,  with  the  consent  of  the  tenant  for  life, 
and  be  invested  in  the  purchase  of  freehold  lands  of  as 
good  value  in  the  judgment  of  the  trustees  as  the  lands  by 
the  devise  made  saleable;  and  that,  until  the  money  aris- 
ing by  such  sale  or  sales  should  be  invested  in  purchases 
in  the  manner  in  the  will  before  directed,  the  same  should 
be  placed  out  on  real  or  government  securities,  at  interest, 
by  the  trustees,  with  the  consent  of  the  tenant  for  life,  tes^ 
lifted  as  aforesaid;  and  the  interest  of  tlie  money  so  to  be 

(a)  See  the  eighth  plea,  which     judgment  was  given  for  the  de- 
was  demurred  to,  and  on  which      mandant,  I  Moore  &  Payne,  17* 
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invested^  fthould  be  paid  to  such  persons,  and  applied  to 
the  same  uses,  as  the  rents  and  profits  of  the  lands  so  to 
be  purchased  would  go  and  be  payable,  in  case  such  pur* 
chases  were  then  made.  The  plea  then  stated  the  death 
^  Sit  Henry  Englefieldf  the  testator,  on  the  1st  June^ 
1780,  whereupon  Lord  Cadogan  and  Sir  Charles  Bucke 
became  invested  with  the  trusts  and  powers  &c. ;  and  that 
Bearff  Charles  Englejield^  the  eldest  son,  entered  upon 
the  premises  devised,  and  was  seised  for  life ;  that,  on  the 
ISth  Aby,  1783,  in  pursuance  of  the  powers  &c.,  Lord 
Codogan^  after  the  decease  of  Sir  Charles  Bucke^  at  the 
request  of  Sir  Henry  Charles  Englefield^  the  first  tenant 
fiv  life,  sold  the  manor  in  question  (part  of  the  lands 
devised,)  to  William  Byam  Martin  (under  whom  the  te- 
DSQts  claimed),  for  13,400/.,  a  sum  which  Lord  Cadogan 
judged  to  be  a  reasonable  price  for  the  same;  and  that,  by 
the  same  indenture,  the  said  Sir  Henry  C/tarles  Englejield 
lold  to  Martin  all  the  timber  and  trees  then  standing  or 
growing  on  the  lands  thereby  granted,  for  the  sum  of 
iMAl.  The  tenants  then  averred,  that,  after  the  making 
of  the  said  indenture,  and  after  the  payment  of  the  saiil 
aims  of  13,400/.  and  2,448/.  therein  mentioned,  as  well  the 
ttid  sum  of  13,400/.,  as  the  said  sum  of  2,448/.,  were,  witli 
die  consent  of  the  said  Sir  Henry  Charles  Englefield, 
placed  at  interest,  that  is  to  say,  the  sum  of  12,000/.  on  real 
lecurity,  and  the  residue  thereof  in  government  securities, 
to  wit,  3  percent,  consols,  by  and  in  the  name  of  Lord  Ca- 
dogan (who  had  so  survived  the  said  Sir  C/iarles  Bucke  J, 
for  the  purposes  and  on  the  trusts  in  the  said  will  men- 
tioned. 

To  this  plea,  the  demandant,  after  craving  oyer  of 
the  indenture  of  May,  1783,  which  was  set  out  verba- 
tisi,  replied — that  the  said  several  sums  of  13,400/.,  and 
2,448/.,  in  the  plea  specified,  were  not  placed  at  interest 
on  real  and  government  securities,  by  and  in  the  name 
of  Lord  Cadogan,  according  to  the  directions  of  the  will 
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of  the  said  Sir  Henry  Englefield,  for  the  purposes  and  on 
the  trusts  therein  mentioned ;  on  which  issue  was  joined^ 
as  well  as  on  the  other  pleas  traversing  the  will  and  de- 
scent, &c. 

At  the  trial,  before  Mr.  Justice  Littleckile,  at  the  last 
Summer  Assizes  for  Berkshire,  the  tenants,  in  support  of 
their  ninth  plea,  proved,  as  to  the  above  sum  of  13,4O0/.> 
that  Lord  Cadogan  had,  in  1783,  lent  12,000/.  upon  mort- 
gage, and  invested  the  remaining  1,400/^  in  the  purchase 
of  three  per  cent  consols,  in  his  own  name;  that  the  mort- 
gage was  paid  off  in  1789,  and  that,  in  August  in  that  year. 
Lord  Cadogan  lent  12,500/.  on  another  mortgage,  viz.  the 
above  sum  of  12,000/.,  and  500/.  by  sale  of  consols ;  that 
the  latter  mortgage  was  paid  off  in  1791,  and  that,  in  1806» 
the  solicitor  of  Sir  Henry  Charles  Englefield,  having,  in 
the  course  of  a  conversation  with  the  latter,  discovered  that 
he  (Sir  Henry)  had  received  the  2,4481,  for  the  timber  left 
standing  on  the  estate,  told  him  that  as  it  was  not  cut  down, 
he  had  no  right  to  receive  the  money,  but  that  the  same 
ought  to  have  been  paid  to  Lord  Cadogan,  and  held  by 
him  on  the  same  trusts  as  the  13,400/.  were  held;  that 
Sir  Henry  then  said  he  would  rectify  the  error,  and,  in 
July,  1806,  transferred  to  the  account  of  Lord  Cadogan, 
3,681/.  4^.,  three  per  cent.  Consolidated  Bank  Annuities, 
being  the  amount  of  stock  which  the  said  2,448/.  would 
have  purchased  at  the  time  the  same  was  paid  to  Sir 
Henry  Charles  Englejield;  and  the  draft  of  a  deed  of  de- 
claration of  trust  thereof  was  prepared  by  his  solicitor 
and  left  for  the  approbation  of  the  solicitor  of  Lord  Cado- 
gan. Before  this  draft  was  engrossed,  Lord  Cadogan 
died,  and  consequently  no  declaration  of  trust  was  ever 
executed,  nor  was  the  stock  accepted  by  him,  but  the 
whole  of  the  money  was  duly  applied  under  the  trusts  of 
the  will  of  Sir  Henry  Engle field.  On  the  13th  July^ 
1819,  by  an  Act  of  Parliament,  intituled,  "  An  act  for  ap- 
pointing new  trustees  for  carrying  into  execution  the  trusts 
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and  powers  contained  in  the  will  of  the  late  Sir  Henry         1828. 
Englefieldy  Bart/'  and  to  which  the  demandant  was  a  con-      ^  meley 
seating  partVi  after  reciting  (among  other  things)  the  loan     Demandant; 

Paxton 

of  l^yfiOO/.,  upon  mortgage,  and  that  the  residue  of  the        Tenant' 
trust  monies  arising  from  the  sales  consisted  of  4,282/. 
14«.  9d.  three  per  cent.  Consolidated  Bank  Annuities,  then 
standing  in  the  name  of  Lord  Cathgan,  in  the  Bank  books — 
the  death  of  Lord  Cadogan,  in  1807,  having  by  his  will, 
ippointed  Lord  Orford^  Hans  Shanes  and  Joseph  White^ 
fJWiCutuCT — a  commission  of  lunacy,  dated  the  30th  Octo- 
ier,  48  Geo.  8,  against  Charles  Henry ,  Earl  of  Cadogan, 
the  son — and  that  Lord  Orford,  and  Hans  Sloane,  were 
appointed    committees  of  his  person   and  estates — that 
Francis  Ckolmeley,  the  son  (the  present  demandant),  had 
attained  the  age  of  twenty-one  years,  and,  under  the  will  of 
the  said  Sir  Henry  Englefield,  was  the  first  tenant  in  tail 
of  the    manors  &c.    thereby   devised — that   Sir  Henry 
Ckarles  Englefield  and  Francis  Cholmeley  were  desirous 
that  the  estates,  trusts,  and  powers,  given  by  the  testator's 
viU,  which  became  vested  in  ChcMrles  Henry,  Earl  of  Ca- 
dogan,  on  the  decease  of  the  said  Charles  Lord  Cadogan, 
ahould  be  vested  in  new  trustees — It  was  enacted,  that  all 
and  singular  the  manors  &c.  (except  such  of  them  as  had 
been  sold)  should  be  vested  in  William  Cruise,  and  Edward 
Jemingham,  Esquires,  their  heirs  and  assigns,  and  that 
the  said  Lord  Orford  and  Hans  Sloane  should  immedi- 
ately assign  to  the  said   Cruise  and  Jemingham  the  said 
sum  of  12,500/.,  secured  upon  mortgage,  and  all  the  mes- 
suages &c.  comprised  therein,  and  also  transfer  to  the  said 
Cruise  and  Jemingham  the  said  sum  of  4,282/.  14«.  9d, 
three  per  cent.  Consolidated  Bank  Annuities,  to  the  uses 
and  upon  the  trusts  &c.,  under  the  testator's  will  &c. 

The  learned  Judge  left  it  to  the  Jury  to  say  whether 
the  several  sums  of  13,400/.,  and  2,448/.,  were,  with  the 
consent  of  Sir  Henry  Charles  Englefield,  the  tenant  for 
life,  placed  at  interest,  or  invested  in  real  property,  accord- 
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ing  to  the  directions  of  the  will,  for  the  purposes  and  oii 
the  trusts  in  the  will  mentioned;  and  he  said,  that  the 
will  directed 9  that  when  property  was  sold,  the  money 
was  to  be  invested,  not  only  with  the  consent  of  the 
tenant  for  life,  but  that  such  consent  must  be  given  by 
deed,  attested  by  two  witnesses,  which  did  not  appear 
to  have  been  complied  with,  and  therefore  that  the  tenants 
had  not  proved  their  allegation  as  to  the  investment  of  the 
13,400/.; — that,  with  respect  to  the  other  sum  of  2,448/., 
as  the  timber  was  not  sold  by  the  trustee,  but  by  the  te- 
nant for  life,  and  the  trustee  was  not  made  a  consenting 
party  to  the  sale,  it  was  not  sold  pursuant  to  the  directions 
of  the  will;  he  therefore  told  the  Jury  that  the  tenants  had 
not  established  the  allegation  in  their  ninth  plea. 

The  Jury  accordingly  found  a  verdict  for  the  demand- 
ant on  all  the  issues,  and  expressly  that  the  sum  of  2,448/. 
was  not  invested  under  the  directions  of  the  will. 


Mr.  Serjeant  Peake,  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside  and 
a  new  trial  granted,  or  that  a  verdict  might  be  entered  for 
the  tenants  on  the  ninth  plea,  on  the  grounds,  ^r^^,  that 
the  allegations  in  that  plea  were  supported  by  the  evi- 
dence, as  it  was  proved  that  Sir  Henry  Charles  Engle/ieUf 
the  first  tenant  for  life,  had  consented  to  the  sale  to  iHar- 
tin,  and  also  that  the  sums  in  question  should  be  invested 
in  Government  securities,  in  the  name  of  Lord  Cadogan, 
and  which  his  Lordship  accordingly  did ;  and  when  that 
was  done,  he  must  be  taken  to  have  acted  in  pursuance  of 
and  under  the  will  of  Sir  Henry  Englefield: — if  a  con- 
sent by  deed  were  necessary,  the  demandant  should  have 
demurred;  and,  secondly,  that  there  had  been  a  misdirec- 
tion by  the  learned  Judge  to  the  Jury. 


Mr.  Serjeant  Cross,  and  Mr.  Serjeant  Russell,  now 
shewed  cause. — The  only  question  raised  by  the  plead- 
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ings  was,  whether  the  sums  of  139400/.  and  2,44HL  were  in- 
Tested,  or  placed  out  at  interest^  with  the  consent  of  Sir 
Henry  Charles  Englejield^  according  to  the  directions  and 
on  the  trusts  mentioned  in  the  will  of  his  father.  Sir  Henry 
Emglefield.  According  to  the  terms  of  the  power  con- 
tuned  in  that  will,  these  sums  were  not  to  be  laid  out  or 
iDYested  by  the  mere  acquiescence  or  oral  consent  of  Sir 
Henry  Charles  Englefieldy  the  tenant  for  Ufe;  but  such 
ecttsent  was  required  to  be  signified  by  deed  under  his 
hand  and  seal,  duly  attested  by  two  or  more  witnesses: 
and,  as  no  such  consent  was  proved  to  have  been  given, 
the  ninth  plea  could  not  be  supported,  and  the  question 
was  not  only  properly  left  to  the  Jury,  but  their  verdict  is 
eonclusive  and  ought  not  to  be  disturbed.  The  act  of 
Parliament  for  appointing  new  trustees  merely  directed 
that  the  estates  then  remaining  unsold  should  be  vested  in 
them  according  to  the  uses  and  upon  the  trusts  subsisting 
under  the  will;  and,  although  it  recited  that  loans  had  been 
made  of  other  parts  of  the  estate  by  way  of  mortgage,  and 
that  parts  had  been  sold,  and  the  produce  invested  in  the 
funds,  yet  it  did  not  sanction  the  investment,  or  show  that 
it  had  been  made  pursuant  to  the  directions  of  the  will. 
With  respect  to  the  sale  of  the  estate  by  Lord  Cadogan, 
as  the  surviving  trustee,  to  Byam  Mariiny  the  Court  has 
expressly  decided  that  such  sale  was  not  made  in  pursuance 
of  the  power  (a).  On  that  occasion,  the  question  arose  on 
die  eighth  plea,  in  which  a  part  only  of  the  will  was  set  out ; 
whilst  the  ninth  embraces  the  whole  terms  of  the  power, 
by  which  a  consent  in  writing  by  the]  party  interested 
was  required,  in  order  to  establish  a  valid  and  legal  sale 
of  any  of  the  estates  devised. 


1828. 

CUOLMP.LET, 

Demandaut; 
Paxton, 
TenaoL 


Mr.  Serjeant  Bosanquet,  Mr.  Serjeant  Peake,  and  Mr. 
Seijeant  Ludlow,  in  support  of  the  rule.  The  only  ques- 
tion is,  whether  the  facts  proved  at  the  trial  are  sufficient 


(fl)Sec  11  J.  B.  Moore,  23. 


184 


CASES  IN  TRINITY  TERM« 


1828. 

Cbolmeley, 

Demandant; 

Paxton, 

Tenant 


to  establish  the  ninth  plea,  on  which  the  issue  taken  was, 
not  whether  the  above  sums  of  13,400/.  and  S,448/.  had 
been  placed  out  at  interest  in  the  name  of  the  surviving  trus- 
tee, with  the  consent  of  Sir  H.  C.  Englefield^  by  deed  under 
his  hand  and  seal,  duly  attested,  but  whether  the  money 
was  invested  according  to  the  directions  of  the  will.  It 
was  proved  that  the  proceeds  of  the  estate  sold  to  Byam 
Martin  were  invested  and  applied  by  Lord  Cadogan  on 
the  trusts  mentioned  in  the  will,  with  the  consent  and 
concurrence  of  Sir  H.  C.  Englejield,  as  he  was  a  party 
to  the  deed  by  which  the  estate  was  conveyed ;  and,  al- 
though that  instrument  was  held  to  be  void,  as  it  only 
conveyed  the  estate,  exclusive  of  the  timber  then  growing 
upon  it,  yet  the  mode  of  giving  the  consent  was  immate- 
rial, and  it  might  have  been  done  through  the  agent  or 
legal  adviser  of  the  tenant  for  life.  After  the  lapse  of  so 
great  a  length  of  time,  a  due  authority  or  direction  by  Sir 
H,  C.  Englejield,  to  make  the  investment  in  the  manner 
required  by  the  will,  must  be  presumed,  and  more  especial- 
ly, as  he  continued  to  receive  the  interest  of  the  sum  in<r 
vested,  without  raising  any  objection ;  and  he  also  ordered 
the  sum  he  had  improperly  received  for  the  timber  to  be 
transferred  to  the  account  of  Lord  Cadogan,  which  is  con- 
clusive evidence  of  his  assent.  The  only  fact  for  the  Jury 
to  determine  was,  whether  the  money  received  for  the 
estate  had  been  invested  or  not,  and  it  is  evident  that  there 
had  been  no  misappropriation  or  misapplication  by  the 
trustee,  and  it  was  duly  invested  in  his  name  for  the  pur- 
poses of  the  will;  and,  as  the  consent  of  Sir  H.  C.  Engle- 
jield was  not  traversed,  it  formed  an  immaterial  issue,  and 
was,  in  point  of  fact,  admitted.  If  a  consent  by  deed 
were  necessary,  the  demandant  should  have  demurred;  at 
all  events,  he  is  now  precluded  from  raising  the  objection, 
as  the  act  of  Parliament  not  only  recites  the  loan  of  the 
greater  part  of  the  purchase  money  of  the  estate,  on  mort- 
gage, but  also  that  the  residue  had  been  invested  in  the 
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funds.     It  masti  therefore,  be  inferred  that  it  was  laid  out        1828. 
according  to  the  terms  of  the  will,  and  that  was  the  only  ques-    q^^^^^^^j.^ 
tion  the  Jury  had  to  determine.     Besides,  the  act  directed     Demandmnt; 
that  all  the  testator's  estates  should  be  vested  in  new  trus-       Tmanu 
tees,  and  that  the  sum  secured  upon  mortgage,  and  also  that 
invested  in  the  funds,  should  be  assigned  and  transferred 
to  them.     The  sale  by  the  trustee  must  be  taken  to  have 
been  made  band^de,  and  also  that  the  proceeds  were  duly 
invested;   and,  as  it  is  quite  evident  that  the  tenant  for 
life  actually  assented   to,  and  afterwards  recognized  and 
adopted  the  sale,  and  as  it  was  made  for  his  benefit,  the 
issue  raised  by  the  ninth  plea  was  substantially  proved, 
and  the  question  as  to  the  consent  of  Sir  //.  C.  Eriglefield, 
was  wholly  beside  the  merits  of  the  case,  and  ought  not  to 
have  been  left  to  the  Jury. 

Lord  Chief  Justice  Best. — Although  we  have  decided 
that  the  sale  of  the  estate  by  Lord  Cadogan,  the  surviv- 
ing trustee,  to  Martin^  was  void,  it  not  having  been  made 
in  pursuance  of  the  power  in  the  will  of  Sir  H,  C,  Engle- 

m 

field,  yet  it  cannot  affect  the   question  now   before   us, 
which   is   simply  whether   the   direction  of  the  learned 
Judge  who  tried  this  cause  was  right,  so  as  to  warrant  the 
Jury  in  finding  a  verdict  for  the  demandant.     Now,  I  am 
of  opinion,  not  only  that  the  direction  was  perfectly  right, 
but  that  the  Jury  have  properly  found  that  the  ninth  plea 
was  not  proved,  or,  in  other  terms,  that  the  allegations 
therein    contained  were  not  supported  by  the  evidence. 
It  is  quite  clear  that  the  sums  for  which  the  estate  in 
question  was  sold,  were  not  laid  out  or  invested  accord- 
ing to  the  directions  of  the  will.     It  appears  to  me  to  be 
unnecessary  to  inquire  whether  the  consent  or  direction 
of  Sir  H,  C.  Englefield,  the  tenant  for  life,  for  tlie  sale 
of  the  estate,  were  made  by  deed  under  his  hand  and 
seal,  and  duly  attested,  or  not;  for,  one  of  the  sums,  viz. 
that  paid  for  the  timber,  was  not  invested  by  the  trustee. 
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although  it  was  afterwards  transferred  to  his  account  by 
Sir  H.  C.  Englefieldy  who  had  improperly  received  it. 
Although  it  is  a  well  known  maxima  that  qtdfadt  per  ali^ 
um^fitcitpersef  yet  it  cannot  ap{5ly  here,  as  the  Legislature 
appointed  new  trustees,  on  the  ground  of  the  imbecility  of 
mind  of  the  son  and  heir  of  Lord  CadogaUy  the  original 
trustee.  He,  therefore,  cannot  be  considered  as  a  party 
who  was  ever  qualified  to  act  as  a  trustee;  if  he  had  been 
in  possession  of  his  faculties,  he  might  have  refused  the 
investment  as  proposed  to  be  made  by  Sir  H.  C,  Engle^ 
field;  and,  as  the  act  merely  appointed  other  trustees 
in  his  stead,  it  was  incumbent  on  the  tenants  to  shotv  that 
the  sum  paid  for  the  timber  had  been  invested  according 
to  the  directions  of  the  will,  and  that  the  estate  had  been 
sold  according  to  the  trusts  therein  expressed.  As,  there* 
fore,  the  sale  was  invalid  from  the  beginning,  and  the 
whole  of  the  produce  was  not  invested  by  the  surviving 
trustee  according  to  the  terms  of  the  will,  I  am  of  opinion 
that  this  rule  must  be  discharged. 


Mr.  Justice  Park  (a)  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  discharged. 
{a)  Mr.  Justice  Burrough  was  at  Chambers. 


j^^^^^J^'  HoLL  and  Bevan  v.  Caroline  Mary  Hadley. 

The  piaintiflSi  J.  HIS  was  an  action  of  assumpsit, — The  first  count  of 
guaranaeby       the  declaration  stated — That,  on  the  20th  May,  1819,  at 

the  defendant, 
to  pay  for  coals 

•old  by  them  to  N,H,,  to  any  amount  not  exceeding  3002.,  in  case  he  should  not  pay  for  the  same 
within  one  month  after  the  expiration  of  a  credit  of  two  months  from  tlie  delivery.  Proof,  that,  ac- 
cording to  the  custom  of  trade,  the  coals  were  supplied  to  N,  H.  daily,  during  the  course  of  a 
month,  and  that,  on  the  last  day  of  tlie  month,  lie  gave  a  bill,  payable  at  two  months,  for  the 
amount  of  the  coals  so  delivered : — Heldf  to  be  a  fatal  variance. 
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London^  by  a  certain  memorandum  of  agreement^  made         1828. 
between  the  plaintiffs  and  one  Nathaniel  Hadley  the 
yomsger^  and  the  defendant,  after  reciting  that  the  plain- 
tiflb  had,  for  some  time  past,  supplied  the  said  Nathaniel 
Hadley  the  younger  with  coals,  on  a  credit  of  two  months 
firom  the  deUvery^  and  having  been  requested  to  furnish 
coals  to  an  increased  amount,  which  they  had  declined  to 
do,  without  having  some  security  for  the  payment  thereof; 
and  that    accordingly  the   said  Nathaniel  Hadley  the 
younger  had  requested  the  defendant  to  become  such  se- 
curity, which  she  had  consented  to  do,  the  defendant  did, 
in  pursuance  of  such  consent,  thereby  agree  to  and  with 
the  plaintiffs,  that  she  would  pay  and  discharge  all  such 
rams  of  money  as  might  thereafter  become  due  to  the 
plaintiflb  for  coals  sold  by  them  to  the  said  Nathaniel 
Hadley  the  younger,  to  any  amount  not  exceeding  300/., 
fa  ease  the  said  Nathaniel  Hadley  the  younger  should 
not  pay  the  same  within  one  month  after  the  expiration  of 
the  aforesaid  credit  of  two  months;  and  the  plaintiffs  there- 
by agreed  to  give  the  defendant  a  further  period  of  three 
months  for  making  good  any  claim  which  they  might  have 
to  make  under  the  said  guarantie,  and  which  should  be  in 
equal  proportions  with  Nathaniel  Hadley,  and   Charles 
Simpkin,  who  were  also  guarantees  for  the  said  Nathaniel 
Hadley  the  younger;  and  that  the  defendant  might  get 
rid  of  her  responsibility  under  the  said  guarantie,  at  any 
time,  by  giving  notice  in  writing  of  such  her  intention  to 
the  plaintiffs;  when  it  should  wholly  cease  and  become  void 
from  the  time  of  the  delivery  to  them  of  the  notice.     The 
plaintiffs  then— after  averring  mutual  promises,  to  perform 
and  fulfil  the  said  agreement, — alleged,  that  they,  confiding 
m  the  agreement,  and  in  the  promise  and  undertaking  of 
the  defendant,  afterwards,  to  wit,  on  &c.  aforesaid,  and 
on  divers  days  between  that  day  and  the   1st  June,  1825, 
did  sell  and  deliver  to  the  said  Nathaniel  Hadley  the 
younger  divers  large  quantities  of  coals,  the  reasonable 
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1828.        price  whereof  amounted  to  a  large  sunii  to  wit,  the  sum 
of  2,000/.,  upon  the  aforesaid  credit  of  two  months;  and 
that,  although,  as  well  the  said  credit,  and  the  time  for  pay- 
ment of  the  price  of  the  said  coals  by  the  said  Nathaniel 
Hadley  the  younger  to  the  plaintiffs,  as  also  one  month 
after  the  expiration  of  the  said  credit,  had  theretofore 
elapsed,  to  wit,  on  the  1st  September ^  1825,  yet  the  said 
Nathaniel  Hadley  the   younger  did   not   (although  re- 
quested so  to  do)  pay  to  the  plaintiffs,  or  either  of  them, 
the  said  sum  of  money  so  due  and  payable  to  the  plaintiffs 
as  aforesaid,  or  any  part  thereof,  but  had  wholly  neglected 
and  refused  so  to  do ;  of  all  which  premises  the  defend- 
%     ant,  afterwards,  to  wit,  on  &c.,  had  notice :  and  although 
the  said  further  period  of  three  months  from  the  expira- 
tion of  the  said  credit  of  two  months,  and  the  said  ftirther 
time  of  one  month  for  the  defendant's  making  good  the 
claim  which  the  plaintiffs  had  under  the  saidguarantie,  bad 
long  since  elapsed;  and  although  the  equal  proportion  of 
the  claim  of  the  plaintiffs  to  be  borne  and  discharged 
by  the  defendant  in  pursuance  of  the  said  agreement, 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  300/. 
and  the  defendant,  afterwards,  to  wit,  on  the  \st  February 
1826,  had  notice  of  the  premises,  and  was  then  requested 
by  the  plaintiffs  to  pay  them  the  said  sum  of  300/.,  yet  that 
she,  not  regarding  her  said  agreement,  &c.,  had  not  paid 
that  sum  or  any  part  thereof  to  the  plaintiffs. 

The  second  count  alleged,  that,  in  consideration  that 
the  plaintiffs,  at  the  special  instance  and  request  of  the  de- 
fendant, would  sell  and  deliver  to  one  Nathaniel  Hadley 
the  younger,  coals  on  credit,  to  wit,  a  credit  of  two  months, 
she,  the  defendant,  promised  the  plaintiffs  that  she  would 
pay  and  discharge  all  such  sums  of  money  as  might  there- 
after become  due  to  the  plaintiffs,  for  coals  sold  by  them 
to  the  said  Nathaniel  Hadley  the  younger,  to  any  amount 
not  exceeding  300/.,  in  case  the  said  Nathaniel  Hadley 
the  younger  should  not  pay  the  same  to  them  one  month 
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after  the  expiration  of  the  aforesaid  credit  of  two  months.  18i?8. 
The  plaintiffs  then  averred,  that  they  sold  and  delivered 
to  the  said  Nathaniel  Hadley  the  younger  divers  large 
quantities  of  coals,  the  reasonable  price  whereof  amounted 
to  2,000/.,  upon  the  aforesaid  credit  of  two  months ^  and 
assigned  for  breach,  the  non-payment  of  300/.,  as  in  the 
first  count* 

To  these  were  added,  the  common  money  counts.  The 
defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  Guild- 
kaU,  at  the  Sittings  in  the  last  Term,  the  plaintiffs  proved 
the  agreement  as  set  forth  in  the  declaration,  via.  a  guar- 
aatie  for  the  payment  of  coals  to  be  supplied  to  the  defend- 
ant's hrotiieT  Nathaniel  ffadley  the  younger,  on  a  credit  of 
twomonihsfrom  the  delivery.  The  plaintiff's  clerk,  who  was 
called  to  prove  the  delivery,  stated  that  the  coals  were  de- 
livered according  to  the  custom  of  the  trade,  which  was,  that 
coals  were  supplied  to  the  dealer  day  by  day,  during  the 
coarse  of  a  month,  and  that,  on  the  last  day  of  the  month,  the 
dealer  gave  a  bill  at  two  months  for  the  amount  of  the 
coals  supplied  in  the  course  of  that  month ;  the  dealer  thus 
having  a  credit  of  three  months  from  the  delivery  for  such 
ef  the  coals  as  were  supplied  on  the  first  day  of  the  month, 
and  more  than  two  months  credit  for  every  parcel  of  coals 
supplied,  except  such  as  might  be  delivered  on  the  last 
day  of  the  month. 

For  the  defendant,  it  was  contended,  that  this  was  a 
dealing  at  variance  with  the  express  language  of  the  guar- 
antie,  which  was  for  a  credit  of  two  montlis  from  the  deli- 
very. It  was,  on  the  other  hand,  insisted  for  the  plaintiffs 
that  the  delivery  being  made  according  to  the  custom  of 
the  coal  trade,  which  it  was  submitted  must  have  been 
in  the  contemplation  of  the  parties  at  the  time  the  guaran- 
tie  was  executed,  the  whole  supply  of  coals  for  each  month 
must  be  considered  as  dehvered  on  the  last  day  of  the 
month,  which  was  a  delivery  within  the  terms  of  the  guar- 
antiee 
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1828.  His  Lordship  however,  being  of  opinion  that  there  was 

a  variance  between  the  tenns  of  the  guarantie,  and  the 
manner  in  which  the  coals  had  been  proved  to  have  been 
deUvered,  directed  a  nonsuit. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  obtained  a  rule 
nisi  that  this  nonsuit  might  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  the  delivery,  as  proved,  was 
within  the  terms  and  meaning  of  the  guarantie. 

Mr.  Serjeant  Bosanquet,  afterwards  shewed  cause.  The 
nonsuit  was  proper,  as  this  was  not  a  technical,  but  a  most 
material  variance  between  the  contract  as  proved,  and  that 
set  out  in  the  declaration,  and  one  of  which  the  defendant,  as 
surety,  is  entitled  to  take  advantage.  She  only  undertook 
to  be  answerable  for  coals  to  be  supplied  by  the  plaintiffs- 
to  her  brother,  on  a  credit  of  two  months  from  the  deliv- 
ery, and  the  plaintiffs  averred  a  deUvery  of  coals  to  the 
brother  upon  the  aforesaid  credit  of  two  months,  which 
must  necessarily  refer  to  two  months  from  the  time  of 
delivery ;  and,  if  the  credit  were  to  be  extended  to  three 
months  from  the  delivery  of  such  coals  as  were  supplied 
on  the  first  day  of  the  month,  the  defendant's  responsibi- 
lity would  be  greatly  enlarged,  which  she  did  not  con- 
template at  the  time  she  gave  the  guarantie.  The  express 
meaning  of  the  parties  was,  that,  when  the  credit  of  two 
months  from  the  day  of  delivery  had  elapsed,  the  debt 
was  to  accrue,  and  the  principal  to  be  immediately  lia- 
ble. If  a  large  quantity  of  coals  had  been  delivered  on 
the  first  day  of  a  month,  the  party  to  whom  they  were 
supplied  might  be  solvent  at  the  expiration  of  two 
months  from  that  day,  but  not  so  at  the  expiration  of 
three,  to  which  the  credit  would  necessarily  be  extended* 
So,  if  coals  were  delivered  in  the  middle  of  a  month,  for  in- 
stance, on  the  15^  September,  the  credit  would  be  extend- 
ed to  two  months  and  a  half,  as  the  dealer  would  not  give 
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his  bill  for  two  months  until  the  last  day  of  September.         1828. 

The  defendant^  therefore,  as  a  surety,  has  a  right  to  say, 

non  hdc  infcederd  venL  And  as  the  plaintiffs  had  furnished 

coals  to  her  brother  on  different  terms  than  those  stipulated 

by  her,  or  expressed  on  the  face  of  the  guarantie,  she  cannot 

be  deemed  liable;  and  although  it  may  be  said,  that  the  coals 

were  deliTcred  according  to  the  custom  of  the  trade,  yet 

that  cannot  avail  the  plaintiffs,  as  the  defendant  can  only 

be  held  responsible  according  to  the  express  terms  of  her 

original  undertaking. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — ^The  plain- 
tiffs actually  supplied  the  defendant's  brother  with  coals  far 
exceeding  the  amount  of  300/.  on  the  faith  of  her  responsi- 
bility and  undertaking,  and  they  had  dealt  with  the  brother 
kmg  before  the  guarantie  was  given,  as  the  declaration 
recites  that  fact,  and  the  aforesaid  credit  of  two  months 
most  be  taken  to  refer  to  the  former  course  of  dealing 
between  the  parties,  which  was  meant  to  be  continued 
on  the  same  terms.  All  commercial  instruments  which 
have  reference  to  trade,  must  be  governed  by  the  particular 
custom  of  the  trade  to  which  they  relate,  and*  more  parti- 
cularly so,  where  such  instruments  refer  to  a  former  course 
of  dealing  between  the  parties.  Many  mercantile  con- 
tracts are  couched  in  ambiguous  terms,  and  although,  here 
there  may  be  a  latent  ambiguity  on  the  face  of  the  agree- 
ment, yet  it  may  be  supplied  by  evidence;  and  it  was 
proved  that  the  coals  were  delivered  according  to  the  cus- 
tom of  the  trade,  by  which  the  days  of  the  first  or  current 
month  in  which  the  coals  were  supplied,  were  not  to  be 
reckoned,  but  that  they  were  considered  as  being  deliver- 
ed on  the  last  day  of  that  month.  The  defendant  has  re- 
ceived no  injury  by  this  mode  of  credit.  She  could  not 
be  liable  until  default  had  been  made  by  her  principal, 
and  she  could  not  call  on  the  plaintiffs  to  sue  him.  The 
prolongation  of  credit  was  rather  in  her  favour  than  other- 
wise, for  it  applied  to  her  as  well  as  to  her  principal. 
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The  Court— being  inclined  to  think  that  there  could  be 
no  doubt  as  to  the  intention  of  the  parties  at  the  time  the 
guarantle  was  given,  as  it  did  not  apply  to  a  single  trans- 
action, and  there  had  been  previous  dealings  between  the 
plaintiffs  and  the  defendant's  brother,  to  whom  coals  had 
been  supplied  according  to  the  custom  of  the  trade,  and 
the  declaration  had  set  out  the  agreement  in  terms ;  and 
that  the  word  credit  must  be  taken  to  refer  to  the  general 
understanding  of  the  trade,  which  might  be  explained  by 
parol  evidence — took  time  to  consider.     But — 


Lord  Chief  Justice  Best  now  said: — We  were  nfott 
anxious  to  see  whether  we  could  not  get  rid  of  this  non- 
suit, but  we  are  clearly  of  opinion  that  we  cannot.  The 
rule,  therefore,  must  be — 

Discharged. 


Wednesday     CoATEs  and  Another,  Assignees  of  Plaskett,  a  Bankrupt, 
June  18M.  t?.  Bainbridge  and  Another. 

The  defendants  X  HIS  was  an  action  of  assumpsit  for  money  had  and  re* 
chan^^^j't^^^^^^  ^^^^^^  ^y  *^®  defendants  to  the  use  of  the  plaintiffs,  as 
agents  abroad,    assignees  of  One  Plaskett,  a  bankrupt. 

who  presented 

them  to  the  At  the  trial,  before  Lord  Chief  Justice  Best,  at  GuUd- 

wrote  the  de-  ^^'^>  *^  ^^^  Sittings  after  the  last  Hilar?/  Term,  a  verdict 
fendants  that      was  taken  for  the  plaintiffs  for  956/.  5s.  subject  to  the 

they  had  recciv-         ,    ,  '-  ^  "^ 

ed  the  amount.  Opinion  of  the  Court  upon  a  special  case,  leave  being  re- 
afterwards  ac-  Served  to  either  of  the  parties  to  turn  it  into  a  special  ver- 
wceil^rofL**  ^^^'^  ^"^'  *^  the  Court,  after  argument  on  a  former  day  in 
letter,  and  di-     this  Term,  directed  several  of  the  points  to  be  re-argued  on 

rected  the  agents  •  i  t   ^    -.  •         i  i       n  ii 

to  remit  the       a  spccial  vcrdict,  it  IS  Only  necessary  to  state  the  following 

amount  to  them. 
Held,  that,  as 

the  letter  written  hy  the  agents,  while  acting  within  the  scope  of  their  authority  as  such,  was  recog- 
nized, and  its  terms  adopted  by  the  defendants,  it  was  admissible  in  evidence  to  charge  the  Utter 
with  the  receipt  of  the  money. 
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facts  as  to  the  admissibility  of  certain  letters  in  evidence,  1828. 

to  which  alone  the  Court  confined  their  opinion: —  ^I^" 

*  COATES 


Messrs.  Thomas  ^  Flaherty,  merchants  at  the  Cape 
of  Good  Hope,  to  whom  Plaskeit  had  been  in  the  habit 
of  consigning  goods  to  be  sold  on  his  account,  owed  1 ,100/. 
to  Plaskett,  before  his  bankruptcy,  which  event  took  place 
on  the  3d  November,  1820. 

In  the  month  of  September  in  that  year,  Pliiskett 
being  much  pressed  for  payment  by  one  Stevens,  to  whom 
he  owed  1,000/,  he  gave  him  four  bills  of  exchange  for 
^L  each,  drawn  on  Messrs  Thomas  Sf  Flaherty,  at  six, 
nine,  twelve,  and  fifteen  months,  together  with  a  letter 
of  advice  to  them.  After  the  act  of  bankruptcy,  these 
bills  were  returned  by  Stevens  to  Plaskett  and  cancel- 
led, as,  by  some  mistake,  they  did  not  correspond  with 
the  letter  of  advice,  and  Plaskett  drew  in  lieu  thereof, 
four  other  bills  on  TTiomas  %  Flaherty,  at  six,  nine,  twelve, 
and  fifteen  months  sight,  bearing  date  the  30th  October. 
But  these  bills  were  not  in  fact  drawn  till  after  the  3d  iVb- 
ttmber,  and  Stevens  indorsed  them  to  the  defendants  as  a 
collateral  security  for  a  debt  due  to  them  from  him. 

hi  February,  1821,  the  defendants,  at  the  request  of 
Stevens,  sent  these  bills,  with  the  letter  of  advice,  and 
a  letter  of  recommendation  which  they  had  procured, 
to  Messrs.  Marsh  ^  Cadogan  at  the  Cape,  with  author- 
ity to  them  to  present  them  to  Messrs.  Thomas  ^  Fla- 
herty there,  to  which  letter  the  defendants  received  the 
following  answer: — 

"  Cape  of  Good  Hope,  2d  August,  1821. 

Gentlemen, — The  arrival  of  the  Antelope,  on  the  11th 
«ft.,  put  us  in  possession  of  your  favour  of  the  17th  Feb- 
ruary last,  inclosing  the  four  bills  drawn  by  Mr.  John 
Plaskett  on  Messrs.  Thomas  ^  Flaherty,  each  for  250/., 
at  six,  nine,  twelve,  and  fifteen  months*  sight.     For  these 
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1828.  bills  we  have  this  day  settled,  on  the  conditions  of  interest 

Coaxes"  deducted,  48/.  1 5*.,  and  of  your  guaranteeing  them  against 

V.  future  liability  on  their  payment.     The  sum  thus  paid  to 

AiNBBiDoE.  ^^  ^j^.^  j^^  .^  11,475  rix  dollars,  being  956/.  5*.,  at  140 

exchange.  For  the  conversion  of  this  currency,  (less  our 
commission),  we  must  wait  necessarily  until  the  first  govern- 
ment drawing.  Hoping  that  this  settlement  may  favour 
us  with  your  approbation,  we  subscribe  ourselves  very 
truly  yours,  ^^^^^  ^  Cadogan. 

To  Messrs.  Bainbridge  Sf  Broum,  London.'* 

Immediately  on  the  receipt  of  this  letter,  the  defendants 
informed  Stevens  that  the  bills  had  been  paid  to  Marsh 
^  Cadogan;  to  whom  they  replied,  by  letter,  as  follows:  — 

"  London,  November  21,  1821. 
Gentlemen, — We  have  to  acknowledge  the  receipt  of 
your  favour  of  the  2d  August ,  advising  your  being  in  pos-. 
session  of  ours  of  the  17th  February,  covering  1,000/.,  in 
four  bills  on  Messrs.  Thomas  8f  Flaherty,  who  had  at  once 
complied  with  the  drawer's  wishes;  and  that  you  have 
settled  with  them  on  the  conditions  of  discount  deducted 
4&L  15^.,  and  of  our  guaranteeing  them  against  future 
liability  of  payment.  This  we  do  with  pleasure,  because 
we  are  assured  the  circumstances  under  which  these  bills 
were  drawn  were  fully  explained  to  Mr.  Plasketfs  assig- 
nees, who  are  satisfied  therewith,  and  his  accounts  passed 
•  accordingly:  we,  therefore,  engage  to  hold  you  harm- 
less for  the  stipulation  you  have  entered  into  on  our 
behalf.  We  observe  you  have  placed  to  our  credit 
11,475  rix  dollars,  being  956/.  5^.,  the  amount  received,  at 
140  exchange;  and  we  note,  for  the  conversion  of  this 
fund  into  bills,  (less  your  commission),  you  must  wait  the 
drawing  of  government.  We  shall,  of  course,  be  glad  to 
receive  the  amount  as  soon  as  you  can  procure  the  bills. 
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and  we  beg  to  offer  our  thanks  for  your  attention  to  this         1828. 
matter. — Yours  very  truly,  ~^  ^     ^ 

V/OATEB 

Bainbridge  ^  Brown.        _      v. 
To  Messrs.  Marsh  ^  Cadogan.'* 

The  defendants  again  wrote  to  Marsh  ^  Cadogan,  as 
follows : — 

"  London,  April  -2^th,  1822. 

Gentlemen, — We  beg  to  hand  you  a  triplicate  of  our 
last  respects,  of  the  21st  November,  and  feel  some  surprise 
that  you  have  never  since  taken  the  least  notice  of  your 
ettgagement  to  remit  us  the  11,475  rix  dollars  receiv- 
ed for  our  account  from  Messrs.  Thomas  %  Flaherty, 
vhich,  agreeable  to  your  letter  of  the  2nd  Afsgusi,  you 
stated  you  should  do  as  soon  as  the  government  drew. 
Now,  as  we  know  they  have  since  drawn,  we  can  only 
presume,  in  the  hurry  of  other  engagements,  ours  has 
escaped  you.  Our  friend  W.  E.  Lawrence,  Esq.,  having 
occasion  to  visit  the  Cape,  we  request,  in  the  event  of 
your  not  having  remitted  us  the  amount,  that  you  will  he 
pleased  to  pay  over  to  him  the  1 1 ,475  rix  dollars,  less 
your  commission. — Yours,  &c. 

Bainbridge  ^  Brown. 

To  Messrs.  Marsh  Sr  Cadogan.'' 

The  defendants  never  received  the  money  from  Messrs. 
Marsh  %  Cadogan,  they  having  failed  shortly  after  the 
date  of  their  letter  of  the  2nd  August. 

One  of  the  questions  for  the  opinion  of  the  Court  was, 
whether  the  aboveletter  of  Mir^A  Sf  Cadogan  to  the  defend- 
ants, and  their  answers,  were  properly  received  in  evidence 
to  charge  the  defendants  with  the  receipt  of  the  money. 

The  case  came  on  for  argument  on  a  former  day  in  this 

Term. 
Mr.  Serjeant    Wilde,  for  the  plaintiffs.— The   letters 

VOL.  II.  L 
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182S.         in  question  were  clearly  admissible  in  evidence,  and  were 
C0ATE8       conclusive  to  shew  that  the  proceeds  of  the  bills  drawn 
».  by  Plaskett  on  Thomas  ^  Flaherty ,  at  the   Cape^  were 

received  by  Marsh  ^  Cadogan  as  the  agents  of  the  de- 
fendants; and,  consequently,  the  sum  so  received  by  them 
must,  under  the  circumstances,  be  considered  as  money 
had  and  received  by  the  defendants  to  the  use  of  the  plain- 
tiffs, as  assignees  of  Plaskett.  Although  the  letter  of 
Marsh  %  Cadogan,  of  the  Snd  August,  might  not  of  itself 
be  sufficient  to  shiew  that  they  bad  settled  with  the  drawees 
of  the  bills  on  the  conditions  therein  stated,  as  the  agents 
of  the  defendants ;  yet,  as  the  defendants  afterwards  acted 
on  that  letter,  and  adopted  the  agreement  of  Marsh  ^ 
Cadogan,  which  was  proved  by  the  defendants'  letter  in 
reply,  and  the  subsequent  letter  of  the  24th  April,  the 
whole  correspondence,  taken  together,  was  decisive  evi- 
dence that  the  sum  for  which  the  verdict  was  taken  waa 
received  by  Marsh  ^  Cadogan  as  the  accredited  agents  of 
the  defendants,  and  on  their  behalf.  The  letters  of  the 
defendants  were  confirmatory  of  the  acts  of  their  agents* 
The  first  letter  of  advice,  of  the  17th  February,  gave 
them  authority  to  present  the  bills  to  the  drawees,  which 
they  accordingly  did,  and  received  their  amount;  and 
on  their  informing  the  defendants  that  they  had  settled 
for  the  bills  on  certain  conditions,  the  latter,  in  answer, 
expressly  agreed  to  the  terms,  and  said,  they  did  it  with 
pleasure,  because  they  were  assured  that  the  circumstances 
under  which  the  bills  were  drawn  were  fiiUy  explained  to 
Plaslcett's  assignees,  who  were  satisfied  therewith.  This, 
therefore,  was  such  an  adoption  by  the  defendants  of  the 
acts  of  Marsh  %  Cadogan,  as  to  entitle  the  latter  to  re« 
cover  on  an  account  stated,  which  distinguishes  this  from 
the  case  of  a  letter  written  by  an  agent  abroad  to  his 
principal,  containing  a  mere  narrative  of  the  transactions 
in  which  he  has  been  employed,  as  they  form  no  part  of 
the  res  gestce,  but  merely  an  account  of  them.     Here, 
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however,  the  defendants  adopted  the  acts  of  Marsh  Sf         1828. 
Cadogan,  and  afterwards  recognized  the  receipt  of  the       ^"7"'' 
money  by  them,  as  their  agents,  and  for  their  use;  and  v. 

whether  the  defendants  had  received  it  from  them  or 
not,  the  plaintiffs  were,  under  the  circumstances,  entitled 
to  recover  it. 

Mr-  Serjeant  Taddy^  contra, — The  question  is,  whe- 
ther there  was  any  legal  or  admissible  evidence  of  the  re- 
ceipt by  the  defendants  of  the  sum  for  which  the  verdict 
was  taken,  so  as  to  entitle  the  plaintiffs  to  recover.     There 
was  no  proof  that  the  defendants  had  actually  received 
die  money,  nor  could  they  be  charged  with  its  receipt 
Uirough  the  medium  of  Messrs.  Marsh^S^  Cadogan^  their 
agents  or  correspondents  abroad.     The  Jury  could  not 
ict  on  their  letter,  and,  although  it  might  have  been  ad- 
missible, it  was  not  sufficient  to  establish  the  fact  of  the 
receipt  of  the  money  by  the  defendants,  or  even  that  it  had 
been  received  on  their  account.     The  distinction  between 
those  cases  in  which  the  declarations  of  agents  affect  their 
principals,  and  those  where  other  evidence  is  necessary, 
was  fully  discussed  in  the  case  of  Fairlie  v.  Hastings^ 
where  Sir  William  Grant  said  (a):  "  The  admission  of  an 
agent  cannot  be  assimilated  to  the  admission  of  the  princi- 
pal.    A  party  is  bound  by  his  own  admission,  and  is  not 
permitted  to  contradict  it.     But  it  is  impossible  to  say  a 
man  is  precluded  from  questioning  or  contradicting  any 
thing  any  person  has  asserted  as  to  him,  as  to  his  conduct, 
or  his  agreement,  merely  because  that  person  has  been  an 
agent  of  his.     If  any  fact,  material  to  tHe  interest  of  either 
party,  rests  in  the  knowledge  of  an  agent,  it  is  to  be  prov- 
ed by  his  testimony,  not  by  his  mere  assertion.     Lord 
Kcnyon  carried  this  so  far  as  to  refuse  to  permit  a  letter 
by  an  agent  to  be  read,  to  prove  an  agreement  by  the 

{a)  10  Ves.  127. 
l2 
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1828.         principal — holding,  that  the  agent  himself  must  be  ex- 
CoATEB        amined.    Maesters  v.  Abraham  (a).     If  the  agreement  was 
V-  contained  in  the  letter,  I  should  have  thought  it  sufficient 

to  have  proved  that  the  letter  was  written  by  the  agent; 
but,  if  the  letter  was  offered  as  proof  of  the  contents  of  a 
pre-existing  agreement,  then  it  was  properly  rejected." 
That  principle  has  been  since  recognized  and  adopted  in 
Langhomy,  AUnuit{b),  and  in  Kahlv.  Jansen  (c),  where  it 
was  decided,  that  letters  written  by  an  agent  abroad  to  his 
principal,  containing  a  narrative  of  the  transactions  in  which 
he  had  been  employed,  were  not  admissible  in  evidence 
against  the  principal,  as  the  mere  representation  of  the 
agent,  because  they  were  not  part  of  the  res  gestae,  but 
merely  an  account  of  them. 

[Lord  Chief  Justice  Best. — It  is  found  as  a  fact  in  this 
case,  that,  immediately  on  the  receipt  of  the  letter  from 
Marsh  $  Cachgan,  the  defendants  informed  Stevens  that 
the  bills  had  been  paid  to  Marsh  %  Cadogan;  and  they 
afterwards  acknowledged  that  the  money  was  in  the  hands 
of  those  persons  as  their  agents,  and  requested  to  have  the 
amount.  As,  therefore,  the  defendants  admitted  that  the 
money  was  in  the  hands  of  their  agents,  must  it  not  be 
treated  as  if  it  were  in  the  possession  of  the  principala 
themselves?] 

Looking  at  the  whole  of  the  transaction  in  a  mercantile 
point  of  view,  the  letter  of  Marsh  %  Cadogan  contained 
mere  representations  only,  and  afforded  no  evidence  of 
any  particular  fact;  and,  although  it  stated  that  they  had 
received  a  certain  sum,  it  does  not  follow  that  it  remained 
in  their  hands  orr  the  defendants'  account.  If  a  party 
voluntarily  produces  or  shews  a  paper  or  letter  to  another, 
it  does  not  amount  to  an  admission  of  the  facts  therein 
contained.  Senat  v.  Porter  (d).  So,  here,  the  defendants 
were  not  bound  to  believe  that  the  assertion  made  by  their 

(a)  1  Esp.  Rep.  376.  (h)  4  Taunt.  511.  (c)  Id.  669. 

{d)  7  Term  Rep.  159. 
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agents  was  true.  They  might  have  given  credit  to  it  or  1828. 
not ;  and,  although  they  have  done  so,  they  are  not  to  be  coatbs 
concluded  by  it.     In  Roe  d.  Pellati  v.  Ferrars  (a),  it  was  9. 

bald,  that,  if  a  defendant  give  in  evidence  an  answer  in 
Chancery  of  the  plaintiff,  it  will  not  entitle  the  latter  to 
avail  himself  of  any  matters  contained  in  such  answer, 
which  are  only  stated  as  hearsay ;  and  here,  the  letter 
of  Marsh  ^  Cadogan  merely  contained  their  declarations, 
and  ought  not  to  Have  been  received. 

Cur.  adv.  vuli. 


tx>rd  Chief  Justice  Best  now  said. — As  several  points 
of  generid  importance  have  been  raised  in  the  argument, 
arising  on  the  facts  in  this  case,  we  think  that  it  should  be 
tamed  into  a  special  verdict,  when  the  opinion  of  another 
Court  may,  if  required,  be  taken.  It  is,  however,  necessary 
ibr  us  to  dispose  of  one  question,  and  one  only,  as  that  can- 
not be  raised  on  the  special  verdict,  viz.  whether  or  not  the 
letter  of  Marsh  ^  Cadogan,  the  defendants'  agents  at  the 
Cape 9  coupled  with  those  of  the  defendants,  were  properly 
received  in  evidence,  and  were  sufficient  to  charge  the  latter 
with  the  receipt  of  the  money.  We  are  clearly  of  o|)inion 
that  they  were  so;  for,  although  it  has  been  decided  that 
the  letters  of  an  agent  abroad  to  his  principal,  containing  a 
narrative  of  the  transactions  in  which  he  had  been  employ- 
ed, are  not  admissible  in  evidence  against  the  principal, 
as  the  mere  representations  of  the  agent;  we  think  the 
general  rule  laid  down  by  Lord  Chief  Justice  Gibbs, 
in  Langhom  v.  AUnuU,  is  the  proper  one  (6). — "  When 
it  is  proved  that  A^  is  agent  of  B.y  whatever  A.  does,  or 
says,  or  writes,  in  the  making  of  a  contract  as  agent  of  B., 
is  admissible  in  evidence,  because  it  is  part  of  the  contract 
which  he  makes  for  JS.,  and  which,  therefore,  binds  him; 
but  it  is  not  admissible  as  his  account  of  what  passes. 


*t 


^a)  2  Bos.  &  Pul.  642.  {h)4  Taunt.  619. 
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1828.         Here,  the  letter  was  written  by  Marsh  %  Cadogan,  whfle 
CoATEs       ^^^^^g  as  the  agents  of  the  defendants,  and  within  the 
f.  scope  of  their  authority  as  such ;  and  the  defendants  after- 

wards adopted  it,  by  acknowledging  the  receipt  of  the 
money  by  them,  as  well  as  the  terms  of  the  settlement  with 
Thomas  8f  Flaherty,  on  whom  the  bills  were  drawn,  and 
acquiescing  in  the  amount  placed  to  their  credit.  As, 
therefore,  the  defendants  accredited  their  agents  for  what 
they  had  done,  and  assented  to  the  placing  of  the  amount 
to  their  credit,  that  was  sufficient  to  charge  them  with  the 
receipt  of  the  money. 

With  respect  to  the  special  verdict,  we  require  it  to  be 
drawn  up,  and  set  down  for  argument  in  the  course  of  the 
next  term,  as  the  parties  ought  not  to  be  prejudiced  by 
any  unnecessary  delay. 

The  rule  for  a  special  verdict  was  drawn  up  accordingly* 


p^rsdayy  AnN  PaRKER  V.  CroLE. 

June  19M.      ^^ 

A  plea  of  bank-  i  HIS  was  an  action  on  the  case.  The^r*^  count  of  the 
toa*^Lciaration  declaration  stated,  that,  before  and  at  the  time  of  the  com- 
chaT^n  **h  T^-  ™^'*^"8  ^^  ^^^  grievances  thereinafter  mentioned,  the  plain- 
feiidant^astock-  tiff  was  posscssed  of,  and  lawfully  entitled  to,  a  certain  in- 

broker,  with  .  .      _  rtr^^w     i  •  .      ,       .    . 

having  sold  the  tcrest  or  sharc,  to  wit,  2,800/.  share  or  mterest  in  the  joint- 
(undcr^'ynwai  ^^^^^  ^^  fund,  l^ommonly  called  the  three  per  cent,  reduc- 
P^jy^J"  J^*^**  ^      ed  annuities,  transferable  at  the  Bank  of  England,  the 

which  he  and  ^  o  ' 

his  deceased  said  2,800/.  share  or  interest  then  standing  in  the  name  of 
entrusted),  ^^^  plaintiff  in  the  books  of  the  Governor  and  Company  of 
miM°onOTdr*  ^^^  ^^^^  o(  England,  and  being  of  great  value,  to  wit,  o^ 
rection,andcon-  the  valuc  of  2,000/.  of  lawful  money,  to  wit,  at  &c.     And 

ceaung  the  sale. 

that,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  defendant  and  one  John  Tenbrocke,  therein- 
after mentioned,  the  defendant  and  the  said  John  Ten- 
brocke (since  deceased)  carried  on  the  trade  or  business  of 
stock-brokers  in  co-partnership  together,  to  wit,  at  &c.. 
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and  the  plaintiff,  before  the  time  of  the  grievances,  to  wit,         1828. 
CD  &c.,  at  &c.,  retained  and  employed  the  defendant  and 
the  said  John   Tenbrockcy  deceased,  in  his  life-time,  as 
such  partners  and  brokers  as  aforesaid,  for  certain  rea* 
sonable  reward  to  the  defendant  and  the  said  John  Ten- 
imeke  in  that  behalf,  and   then  and  there  made  and 
ddivered  to  the  defendant  and  the  said  John  Tenbrocke^ 
«  sueh   partners  and  brokers  as    aforesaid,  a  certain 
letter  or  power  of  attorney  made  and  executed  by  the 
plaintiff  to  the  defendant  and  the  said  John  Tenbrocie, 
SBce  deceased,  whereby  she,  the  plaintiff,  made  and  con- 
stituted them,  the  defendant  and  the  said  John  Tenbrocke^ 
or  either  of  them,  her  true  and  lawful  attomies  or  attor^ 
ney,  for  her  and  in  her  name  from  time  to  time  to  receive 
aU  such  dividend  or  dividends  as  should  from  time  to  time 
accrue  or  become  due  to  the  plaintiff  upon  or  in  respect 
of  her  said  share  of  and  in  the  said  fund  or  stock,  and  for 
her  and  in  her  name,  and  as  her  act  and  deed,  to  make 
sale  of  the  said  share  of  and  in  the  said  fund  or  stock,  or 
any  part  thereof;  and,  thereupon,  it  then  and  there  be- 
came and  was  the  duty  of  the  defendant  and  the  said 
John  Tenbrockcy  deceased,  as  such  brokers  and  partners 
as  aforesaid,  in  all  things  to  obey,  abide  by,  and  fulfil,  the 
orders  and  directions  of  her,  the  plaintiff,  in  and  about 
tbe  using  of  the  said  letter  of  attorney,  and  in  and  about 
the  management  and  selling  of  the  said  share  of  her,  the 
plaintiff,  of  and  in  the  said  stock  or  fund,  under  or  by 
▼irtue  of  the  same  letter  or  power  of  attorney.     The 
plaintiff  then  averred,  that,  at  the  time  of  delivering  the 
said  letter  or  power  of  attorney  to  the  defendant  and 
the  said  John   Tenbrocie  as  aforesaid,  to  wit,  on  &c., 
at  &C.,  she,  the  plaintiff,   did  direct  and   order  them, 
the  def^dant  and  the  said  John  Tenbrocke,  as  such  bro- 
kers of  her,  the  plaintiff,  not  to  sell,  dispose  of,  or  trans- 
fer the  said  share  or  interest  of  her,   the  plaintiff,  in  the 
stock  aforesaid,   or   any  part  thereof,  without  receiving 
permission  and  direction  of  and  from  her,  the  plaintiff, 
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1828.         for  that  purpose;  that  the  defendant  and  the  said  c/bAiv 
Tenbrocke  then  and  there  received  the  same  letter  or 
power  of  attorney  of  and  from  the  plaintiff,  under  and 
subject  to  that  proviso,  and  upon  such  condition ;  yet  the 
plaintiff  in  fact  said,  that  the  defendant  and  the  said 
John  Tenbrocke^  well  knowing  the  premises,  but  not  re- 
garding  their  duty  as  such  brokers  as  aforesaid,  nor  the 
orders  and  directions  so  given  to  them  by  the  plaintiff, 
but  contriving,  &c.,  to  deceive  and  defraud  the  plaintiff  in 
this  behalf,  afterwards,  to  wit,  on  &c.,  at  &c.,  wrongfully, 
and  injuriously,  and  without  any  permission,  direction,  or 
instruction  whatever  from  her,  the  plaintiff,  for  that  pur- 
pose, and  again^st  the  knowledge  and  consent  of  her,  the 
plaintiff,  sold  and  disposed  of  the  said  share  or  interest  of 
the  plaintiff  in  the  stock  aforesaid,  and  converted  and  dis- 
posed of  the  proceeds  thereof  to  their  own  use,  to  wit,  at 
&c. ;  and  the  defendant  and  the  said  John  Tenbrocke  then 
and  there,  and  for  a  long  space  of  time,  to  wit,  for  the 
space  of  four  years  then  next  following,  craflily  and  frau- 
dulently pretended  to  the  plaintiff,  to  wit,  at  &c.,  that  her 
said  share  or  interest  of  and  in  the  stock  aforesaid,  during 
the  time  aforesaid,  remained  unsold  and  standing  in  her, 
the  plaintiff's,  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  and  during  all  the 
time  aforesaid,  there,  craftily,  falsely,  and  fraudulently,  con- 
cealed from  the  plaintiff  that  they  had  so  sold  and  dispos- 
ed of  her  said  share  or  interest;  whereby  the  plaintiff, 
during  all  the  time  aforesaid,  and  until  the  death  of  the 
said  John  Tenbrocke,  and  until  the  estate  of  the  said  John 
Tenbrocke  became  and  was  wholly  insolvent,  was  prevent- 
ed and  hindered   from  commencing  any  action  or  suit 
against  the  defendant  and  the  said  John  Tenbrocke^  or 
either  of  them;  and  the  plaintiff  hath  thereby  lost  and 
been  deprived  of  all  availing  remedy  tjgainst  the  estate  of 
the  said  John  Tenbrocke,  to  wit,  at  &c. 

The  second  count, — after  reciting  that  the  plaintiff  was 
possessed  of  certain  stock;  that  the  defendant  and  c/bAii 
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Tembroeke  were  stock-brokers  and  co-partners,  and  were         1828. 
retained  by  the  plaintiff  in  and  about  the  transacting  of  the 
business  of  the  plaintiff  relative  to  her  said  stock ;  and  that 
it  thereupon  became  and  was  the  duty  of  the  defendant 
and  John  Tenbrocke,  deceased,  as  such  stock-brokers,  to 
obey  and  fulfil  the  orders  and  directions  of  her,  the  plain- 
tiff, teaching  and  concerning  the  same  share  or  interest  in 
the  said  stock,  and  not  to  sell  or  dispose  of  the  same  with- 
out the  consent  and  direction  of  the  plaintiff  in  that  behalf- 
stated — That  the  defendant  and  John  Tenbrockct  de* 
ceaseds  not  regarding  their  duty  as  such  stock-brokers, 
but  qontriving,  &c.,  to  deceive  and  defraud  the  plaintiff  in 
that  behalf,  wrongfully,  and  injuriously,  and  without  the  . 
consent  or  direction  of  the  plaintiff,  and  against  her  will, 
sold  and  disposed  of  the  said  last  mentioned  share  or  in- 
terest in  the  said  public  fund  or  stock,  and  fraudulently 
and  deceitfully  took,  had,  and  disposed  of  the  money 
arising  from  such  sale  to  their  own  use;  and  the  defendant 
and  the  said  John  Tenbrocke,  for  a  long  space  of  time,  to 
wit,  until  the  death  of  the  said  John  Tenbrocke^  falsely, 
fraudulently,  deceitfully,  and  knowingly,  concealed  from 
the  plaintiff  that  they  had  so  sold  and  disposed  of  her  said 
share  or  interest  last  aforesaid,  and  during  the  time  afore- 
ssdd,  falsely,  knowingly,  fraudulently,  and  deceitfully,  re- 
presented and  pretended  to  the  plaintiff  that  her  said 
share  or  interest  last  aforesaid  still  remained  standing  in 
her  name  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  and  thereby  the  plaintiff,  during 
the  time  aforesaid,  was  prevented  from  commencing  any 
action  or  suit  against  the  defendant  and  the  said  John 
Tenbrocke,  for  the  said  breach  of  duty  in  that  count  men- 
tioned ;  and  the  plaintiff,  by  reason  of  the  said  several 
premises  in  that  count  mentioned,  had  wholly  lost  and 
been  deprived  of  her  said  share  or  interest  of  and  in  the 
said  public  fund  or  stock  in  that  count  mentioned;  and,  in 
addition  thereto,  by  means  of  the  premises,  and  of  the 
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1828.  said  John  Tenbrocke  having  since  died  insolvent^  she,  the 
plaintiff,  had  been  and  was  prejudiced  and  hindered  in 
and  about  recovering  lawful  compensation  in  respect  there* 
of,  and  had  been  and  was  otherwise  greatly  injured  and 
damnified. 

The  third  count— after  reciting  that  the  plaintiff  was 
possessed  of,  and  lawfully  entitled  to,  certain  other  stock- 
stated — That,  before  and  at  the  time  &c.,  the  defendant  was 
a  stock-^broker;  that,  being  such,  theretofore,  to  wit,  on 
&c.,  at  &c.,  the  plaintiff  duly  signed  and  executed  a  cer- 
tain power  of  attorney  authorizing  and  empowering  him, 
the  defendant,  and  one  John  Tenbrocke,  deceased,  amongst 
other  things,  to  sell  and  dispose  of  the  said  last  mentioned 
share  or  interest  in  the  stock  aforesaid  for  and  on  account 
of  her,  the  plaintiff,  and,  for  certain  reasonable  reward  in 
that  behalf,  retained  and  employed  the  defendant  and  the 
said  John  Tenbrocke^  as  such  stock*brokers  as  aforesaid, 
for  the  purpose,  amongst  other  things,  of  so  selling  and 
disposing  of  the  said  last  mentioned  stock,  and  in  the 
mean-time  receiving  the  dividends  thereon.  The  plaintiff 
then  averred,  that  she  did,  afterwards,  to  wit,  on  &c.,  de- 
liver the  said  last  mentioned  warrant  of  attorney  to  him, 
the  defendant,  and  the  said  John  Tenbrocke,  and  did  order 
and  direct  the  defendant  and  the  said  John  Tenbrocke  to 
keep  the  said  power  of  attorney  in  their  care  and  cus- 
tody, for  the  purpose  of  selling  and  transferring  the  same 
share  and  interest  on  account  of  and  for  the  benefit  of  the 
plaintiff,  when  they,  the  defendant,  and  John  Tenbrocke, 
should  be  afterwards  duly  instructed  and  directed  by  the 
plaintiff  in  that  behalf;  and  that  the  defendant  and  John 
Tenbrocke,  deceased,  accepted  and  received  the  said  last 
mentioned  power  of  attorney  in  the  manner  and  for  the 
purpose  last  aforesaid ;  that,  thereupon  it  became  and  waa 
the  duty  of  the  defendant  and  John  Tenbrocke,  deceased, 
to  retain  and  keep  the  same  power  of  attorney  for  the 
purpose  aforesaid,  and  not  to  act  upon  the  same  in  selling. 
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die  said  share  or  interest  of  the  plaintiff  in  that  count  men-  ^^^^' 
tioned^  until  they>  the  defendant,  and  John  Tenbrackct 
should  be  duly  authorised  and  directed  hy  the  plaintiff  in 
dial  behalf;  yet^  that  the  defendant,  not  regardbghis 
daty  in  that  behalf,  but  contriving,  &c.,  to  injure  and  de- 
fraud the  plaintiff,  afterwards,  to  wit,  on  &c.,  at  &c., 
wroi^ftilly  and  unjustly,  and  against  the  will  and  consent 
of  the  plaintiff,  and  without  having  received  any  direction, 
aathority,  or  order,  from  her  in  that  behalf,  sold  and  dis* 
posed  of  the  said  last  mentioned  share  or  interest  in  the 
stock  aforesaid  under  and  by  means  of  the  said  power 
of  attorney,  and  fraudulently  and  deceitfully  took  and  re- 
ceived  the  produce  thereof,  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  2,000/.,  to  his  own  use  and  be* 
nefit,  and  thereby,  and  by  means  of  the  premises  last  afore* 
said,  she,  the  plaintiff,  had  lost  and  been  deprived  of  the 
said  last  mentioned  share  and  interest  in  the  said  stock, 
bring  of  the  value  aforesaid,  and  had  been  and  was  other- 
wise greatly  damnified. 

To  this  declaration  the  defendant  pleaded — 

First, — The  general  issue. 

Secondly, — That,  after  the  committing  of  the  griev- 
ance in  the  declaration  mentioned,  and  before  the  com- 
mencement of  the  suit^  he,  the  defendant,  became  bank- 
rupt, &c. 

Thirdly, — As  to  the  converting  and  disposing  of  the 
proceeds  of  the  said  share  or  interest  of  the  plaintiff  in  the 
said  stock,  as  in  the  said  first  count  mentioned,  and  as  to 
the  taking  and  disposing  of  the  money  arising  from  the 
sale  of  the  said  share  or  interest  of  the  plaintiff  in  the  said 
public  ^tock  or  fund,  as  in  the  said  second  count  mention- 
ed; and  as  to  the  taking  and  receiving  the  produce  of  the 
said  share  or  interest  of  the  plaintiff  in  the  said  stock,  as 
in  the  said  third  count  mentioned,  by  the  defendant  above 
supposed  to  have  been  done,  the  defendant  said  that  the 
plaintiff  ac/fonem  non  Sfc;  because  she  said,  that,  after  the 
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1828.  committing  of  the  said  several  supposed  grievances  in 
the  introductory  part  of  the  plea  mentioned  (if  any  such 
were  committed),  and  before  the  commencement  of  this 
suit,  to  wit,  on  &c.,  he,  the  defendant,  became  a  bankrupt 
within  the  true  intent  and  meaning,  &c.,  to  wit,  at  &c., 
and  that  the  said  supposed  causes  of  action  in  the  introduc- 
tory part  of  this  plea  and  in  the  said  declaration  mentioned 
(if  any  such  there  be),  and  each  of  them,  did  accrue  to  the 
plaintiff  before  he,  the  defendant,  became  a  bankrupt  as 
aforesaid,  to  wit,  at  &c.  aforesaid. 

The  plaintiff  joined  issue  on  the  first  plea;  and  demurred 
generally  to  the  second,  and  specially  to  the  third,  assign- 
ing for  cause — that  the  defendant  had  not,  in  or  by  his  said 
last  plea,  made,  or  attempted  to  make,  any  answer  to  any 
of  the  material  averments  and  things  in  the  said  declara* 
tion  contained ;  but  that,  on  the  contrary  thereof,  the  said 
last  plea  was  wholly  confined  to  certain  matters  in  and  by 
the  said  declaration  alleged  as  matters  of  aggravation  only  ; 
and  for  that  the  said  last  plea  was,  in  divers  other  respects, 
informal,  insufiicient,  &c.  The  defendant  joined  in  de- 
murrer. 

The  cause  now  came  on  for  argument,  when — 

Mr.  Serjeant  Wilde^  in  support  of  the  demurrer,  was 
stopped  by  the  Court,  who  called  on — 

Mr.  Serjeant  Stephen  to  support  the  second  and  last 
pleas. 

The  bankruptcy  of  the  defendant  is  a  complete  bar  to 
the  whole  action,  or,  at  all  events,  to  the  charge  of  the  sale 
and  conversion  of  the  stock  to  the  defendant  s  use.  The 
plaintiff  has  alleged,— ^/Ir^/,  that  the  defendant  sold  her 
stock  without  her  knowledge  or  consent ; — secondly ^  that 
he  has  converted  it  to  his  own  use; — and  lastly ^  that  he 
concealed  the  sale  from  the  plaintiff,  whereby  she  was  de- 
prived of  any  availing  remedy  she  might  have  had  against 
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the  estate  of  Tenbrocke,  an  alleged  joint  wrong-doer.  1B28. 
With  respect  to  the  alleged  loss  the  plaintiff  had  sustained 
as  against  Tenbrocke's  estate,  it  forms  no  relevant  part  of 
the  declaration,  but  was  a  mere  manoeuvre  of  the  pleader  to 
shew  that  the  transaction  savoured  of  fraud.  It  was,  there- 
fore, unnecessary  to  notice  or  answer  it  in  the  plea,  for  the 
defendant  alone  is  charged  with  the  whole  cause  of  action,  as  . 
survivor  of  Tenbrocke,  and  the  plaintiff  has  not  alleged  that 
he  is  insolvent,  nor  can  that  fact  be  presumed  by  the  Court. 
If,  therefore,  the  plaintiff  was  entitled  to  recover  the  whole 
of  her  demand  from  the  defendant,  and  he  is  chargeable 
with  the  full  amount  of  the  debt,  if  he  were  in  solvent  cir- 
emnstances,  the  plaintiff  could  have  sustained  no  damage 
by  the  failure  or  insolvency  of  Tenbrocke.  Besides,  the 
plaintiff's  demand  was  in  the  nature  of  liquidated  damages, 
tod  capable  of  being  ascertained  at  the  time  of  the  bank- 
ruptcy. The  plaintiff,  therefore,  might  and  ought  to  have 
proved  her  debt  under  the  commission,  and,  although  (he 
declaration  is  framed  in  tort,  yet  the  tort  might  have  been 
waived.  The  plaintiff  had  her  remedy  by  indebitatus  as- 
ntmpsit;  or  she  might  have  proved  under  the  commission, 
as  for  money  had  and  received  by  the  defendant  to  her 
use.  As  no  special  damage  is  alleged,  the  substantial 
cause  of  action,  or  measure  of  the  damages  the  plaintiff 
has  sustained,  is  the  value  of  the  stock  sold,  or  the  pro- 
ceeds which  the  defendant  actually  received.  The  plain- 
tiff has  averred  that  the  stock  was  sold  without  her 
knowledge  or  consent;  but  that  was  a  mere  breach  of  trust, 
for  which  she  had  a  remedy  in  equity.  It  roust  be  admit- 
ted, that  a  creditor  cannot  prove  under  a  commission  where 
he  founds  his  demand  solely  upon  a  tort,  in  which  case  the 
damages  are  contingent  and  uncertain,  viz.  for  an  assault 
and  battery,  as  in  Walter  v.  Sherlock  (a),  or  in  trespass 
for  mesne  profits,  Goodtitle  v.  North  {b) ;  yet,  if  a  demand 

(a)  3  Wils.  272,  n.  (h)  2  Douif.  684. 
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1828.  be  such  that  the  amount  can  be  liquidated  and  ascertained 
without  the  intervention  of  a  Jury,  it  is  quite  clear  that  it  may 
be  proved  under  a  commission,  and  that  a  plea  of  bankrupt- 
cy and  certificate  b  an  answer  to  such  demand ;  and  there 
is  no  authority  to  shew,  that,  in  such  a  case  as  the  present, 
a  plaintiff  can  have  the  option  of  proceeding  for  a  tort,  by 
the  mere  statement  of  collateral  facts  in  the  declaration.  If 
such  a  doctrine  were  to  prevail,  it  would  tend  to  contravene 
the  policy  of  the  bankrupt  laws,  by  which  a  party  who  sur- 
renders all  his  estate  and  effects  for  the  benefit  of  his  credi- 
tors, is  protected  from  all  actions  or  suits  on  contracts  en- 
tered into  previous  to  his  bankruptcy.  In  Forster  t.  Sur^ 
tees  (a),  where,  by  agreement  between  the  plaintiffs  and 
defendants,  who  were  bankers,  the  plaintiffs  were  to  send 
to  the  defendants  weekly  all  their  own  notes  and  the  notes 
.  of  certain  other  banking-houses,  and  the  defendants  were, 
in  exchange,  to  return  to  the  plaintiffs  their  own  notes  and 
the  notes  of  certain  other  bankers,  and  the  deficiency,  if 
any,  was  to  be  made  up  by  a  bill  drawn  by  the  defendants 
in  favour  of  the  plaintiffs,  at  a  certain  date — it  was  held, 
that  the  notes  so  sent  by  the  plaintiffs  to  the  defendants 
constituted  a  debt  against  them,  which  the  defendants 
might  pay  by  a  return  of  notes,  according  to  the  agree- 
ment; but,  if  they  made  no  such  return,  or  a  short  return, 
and  gave  no  bill  for  the  balance,  such  balance  remain- 
ed as  a  debt  against  them,  proveable  under  a  commis* 
sion  against  the  defendants;  and  that  the  plaintiffs  could 
not  maintain  an  action  to  recover  damages  as  for  a  breach 
of  contract  against  the  defendants,  who  had  obtained 
their  certificates.  There,  the  plaintiffs  declared  in  a#- 
sumpsit,  although  they  had  their  election  to  waive  their 
claim  as  for  a  debt  arising  upon  the  contract,  and  sue  in 
tort  for  damages  for  the  breach  of  it.  Lord  EUenborough 
there   said  (6):     **  When  a  bankrupt  is  discharged  by 

(o>  12  East,  605.  {h)  Id.  612. 
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bis  certiflcate  from  a  debt  in  one  form,  how  can  he  be         l^'2S. 
Aarged  by  the  creditor  in  another  form  of  action  for  the 
suNe  debt?    This  is  substantially  the  subject-matter  of  a 
debt,  and  not  the  case  of  a  mere  breach  of  duty  for  which 
the  plaintiffs  could  have  declared  for  or  recovered  any 
special  damage  ultra  the  debt  for  which  the  bill  was  to  be 
given.^     S09  here,  the  plaintiff**8  cause  of  action  is  in  sub- 
ittnce  the  subject-matter  of  a  debt  by  the  sale  of  the  stock, 
sad  she  could  not  be  entitled  to  recover  any  special  damage 
beyond  it.     Mr.  Justice  Bayley  said :   ^'  The  amount 
of  the  sum  which  the  plaintiffs  would  have  a  right  to 
deomid,  in  any  case,  for  a  breach  of  the  agreement, 
voold  be  liquidated  damages.*'     In  Parker  v«  Norton  (a), 
it  was  held,  that,  where  a  party  has  his  election  either 
to  bring  trover  or  an  action  for  money  had  and  received, 
he  might  maintain  the  former  notwithstanding  the  bank- 
ntpicy  of  the  debtor  after  the  cause  of  action  accrued. 
There,  the  plaintiff*,  being  the  owner  of  a  bill  of  ex- 
change, entrusted  it  to  the  defendant  in  order  that  he 
ihonld  obtain  payment  when  it  became  due,  instead  of 
which  he,  in  violation  of  his  trust,  and  without  waiting  for 
the  day  of  payment,  discounted  the  bill,  received  less  than 
its  value,  and  applied  the  money  to  his  own  use;  and, 
although   that  was  a  roost  dishonest  transaction,  Lord 
Kenyan  said,   that,   '^  if  the  plaintiff*,  after  considering 
idiat  remedy  he  should  take,  had  brought  an  action  for 
money  bad  and  received,  he  would  have  affirmed  the  act  of 
the  defendant,  and  the  bankruptcy  and  certificate  would 
have  been  an  answer  to  that  action."     Here,  it  does  not 
appear  on  the  face  of  the  record  that  the  plaintiff*  has  sus- 
tained any  damage  beyond  the  loss  of  the  stock,  the  value 
of  which  might  have  been  easily  ascertained  and  proved 
ander  the  commission.     It  might  have  been  sold  or  trans- 
ferred by  Tenbrocke  without  the  knowledge  or  assent  of 

(a)  6  Term  Rep.  695. 
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1828.  the  (Icfendant,  and  if  so,  he  cannot  be  said  to  have  been 
guilty  of  a  conversion  or  concealment;  and,  if  the  allega- 
tion of  that  latter  fact  be  struck  out  of  the  declaration, 
there  can  be  no  doubt  but  that  the  plaintiflTs  demand  was 
reduced  to  a  debt  which  might  have  been  liquidated  and 
ascertained  at  the  time  of  the  bank:  uptcy. 

Lord  Chief  Justice  Best. — If  we  were  to  decide  in  fa- 
vour of  the  argument  which  has  been  so  ingeniously  pressed 
upon  us  for  the  defendant,  we  should  not  only  overturn  all 
the  cases  from  Utterson  v.  Vernon  {a)  to  the  present  time, 
but  contravene  the  first  principles  of  the  bankrupt  laws,  by 
one  of  which  a  party  who  has  duly  conformed  and  obtained 
his  certificate  is  protected  against  all  debts  which  have  been 
fairly  or  bond  fide  contracted,  but  not  against  those  which 
have  been  incurred  through  his  own  misconduct  or  fraud. 
In  Goodiitle  v.  Norths  it  was  held  that  bankruptcy  is  no 
plea  in  bar  to  an  action  for  mesne  profits;  and  Lord 
Mansfield  there  said :  ^'  The  plaintiff  goes  for  the  whole 
damages  occasioned  by  the  tori,  and  when  damages  are 
uncertain  they  cannot  be  proved  under  a  commission  of 
bankruptcy.*'  In  Parker  v.  Norton,  it  was  established, 
that,  if  a  party  had  a  remedy  by  action  for  a  fraud,  although 
he  might  waive  the  tort  and  sue  on  the  contract,  or  prove 
his  debt  under  a  commission,  yet,  if  be  did  not  elect  to 
waive  the  tort,  but  founded  his  action  upon  the  fraud,  the 
certificate  would  be  no  bar.  What,  then,  are  the  facts 
of  this  case,  as  disclosed  on  the  face  of  the  declaration?  It 
appears  that  the  plaintifi',  a  female,  being  the  owner  of 
stock,  employed  the  defendant  as  her  broker,  and  en- 
trusted him  with  a  power  to  sell  the  stock  as  well  as 
to  receive  the  dividends,  directing  him,  when  the  power 
was  delivered  to  him,  not  to  sell  or  transfer  the  stock 
without  her  permission;  but  that,  in  direct  violation  of 

(a)  3  Tenn  Rep.  648. 
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sacb  order,  he  sold  the  stock  and  concealed  the  sale  from         1828. 
the  plaintifi^  and  that  she  remained  ignorant  of  it  until  the 
death  of  the  defendant's  partner,  who  died  insolvent.    The 
plaintiflT,  therefore,  was  clearly  defrauded  by  the  defendant's 
abuse  of  the  power  committed  to  his  care;  and,  although  the 
deceased  partner  might  alone  have  been  cognizant  of  the 
fraud,  the  plaintiff  had  a  right  to  recover  as  against  both;  and, 
oa  the  death  of  one,  she  was  entitled  to  pursue  her  remedy 
against  the  other.     The  narrow  ground  on  which  I  think 
this  case  ought  to  be  determined,  is  that  of  fraud,  and  if  so, 
the  language  of  Lord  Kenyan,  in  Parker  v.  Norton,  is  ex- 
pressly in  point,  for,  said  his  Lordship  (a),  ^'  Some  of  the 
a^oments  that  have  been  addressed  to  us  on  behalf  of  the 
defendant  are  founded  on  the  supposition  that  this  is  a  com- 
passionate case ;  even  if  that  supposition  were  true,  we  could 
not  decide  in  his  favour  against  the  rules  of  law.     But,  if 
ever  a  case  was  brought  before  a  Court  of  justice,  that  was 
entitled  to  less  favour  than  others,  this,  as  it  is  disclosed 
on  the  part  of  the  defendant,  is  that  case.     When  the  case 
of  Goodiitle  v.  North  was  argued  here,  Lord  Mansfield 
put  an  end  to  it,  by  one  observation,  '  the  form  of  the 
action   is  decisive.' "    That  is  the  ground  on  which  I  put 
this  case:  and  Mr.  Justice  Grose,  said  (6):  ''  The  question 
here  is,  not  whether  or  not  the  plaintiff  migA^  have  proved 
his  debt  under  the  defendant's  commission,  but  whether  he 
was  bound  to  do  so;  and  if  he  were  not,  the  certificate  is 
DO  bar  to  this  action.     What  Lord  Mansjield  said,  in  the 
esise  of  Goodiitle  V,  North,  is  decisive  of  the  present  case; 
and  even  without  that  authority,  I  would  not  consent  that 
the  whole  system  of  the  bankrupt  laws  should  be  convert- 
ed into  a  system  of  fraud  by  the  bankrupt  himself.     This 
ifl  not  a  debt  arising  out  of  any  contract  of  the  parties;  but 
if  it  be  a  debt  at  all,  it  arises  out  of  the  misconduct  of  the 
defendant."     That  appears  to  me  to  be  expressly  in  point ; 

(a)  6  Term  Rep.  699.  (6)  Id.  700. 
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1828.        and  although  in  thia  case  the  plaintiff  might  have  waived 
the  tori  and  sued  in  assumpsit,  by  which  she  would  have 
affirmed  the  act  of  the  defendant  in  the  sale  of  the  sto^y 
yet  she.  was  not  bound  to  do  so,  and  she  has  expressly  al- 
leged, that  the  sale  was  against  her  order  and  consent. 
She  is,  therefore,  entitled,  not  only  to  receive  compensation 
in  damages,  according  to  the  value  of  the  stock  sold,  but 
to  recover  from  the  defendant,  on  the  ground  of  fraud 
and  a  breach  of  the  trust  and  confidence  reposed  in  him. 
The  case  of  Farster  v.  Surtees  does  not  touch  this.    The 
plaintiffs  there  declared  in  assumpsit  for  the  breach  of  an 
agreement,  and  the  Court  did  not  mean  to  intrench  upon 
or  over«rule  the  previous  decisions  in  Utterson  v.  Vemomy 
and  Parker  Y.Norton,  but  Lord  Ellenborough  took  the  dia- 
tinction,  and  said  (a):  **  This  is  substantially  the  subject- 
matter  of  a  debt,  and  not  the  case  of  a  mere  breach  of  duty 
for  which  the  plaintiffs  could  have  declared  for  or  reco- 
vered any  special  damage  ultra  the  debt  for  which  the  biU 
was  to  be  given.**    There,  the  plaintiff's  cause  of  action 
was  founded  substantially  on  a  contract,  and  he  could 
have  had  no  remedy  but  by  assumpsit,  as  there  was  no 
wrong,  independently  of  the  breach  of  the  agreement. 
But  where  the  demand  is  of  a  mixed  nature,  and  the  cre- 
ditor may  claim  either  as  founding  upon  contract,  or  as  for 
a  tort,  he  may  make  his  election,  and  will  be  entitled  to 
prove  or  not  accordingly.    So,  in  equity,  if  a  plaintiff  might 
have  proceeded  at  law  for  that  which  he  demands  by  his 
bill,  either  by  an  action  of  assumpsit,  or  an  action  for  the 
tort,  the  bill  may  be  demurred  to  if  it  be  in  the  nature  of 
an  action  for  the  tort,  but  if  it  be  in  the  nature  of  an  ao- 
tion  of  assumpsit,  the  defendant  may  plead  his  bankruptcy 
and  certificate — De  Tastet  v.  Sharpe  (6).     So  here,  if  the 
plaintiff  had  waived  the  tort,  and  sought  to  recover  dama- 
ges in  assumpsit,  for  the  mere  breach  of  contract,  the 


(a)  12  East,  612.  De  Ttatttyr.  Walker.  Back's  Bank- 

(6)  3  Madd.  51;  S.C.  nomine     ruptcy  Cases,  153. 
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iMakfuptey  and  certificate  might  hare  been  a  bar  to  the         18S8. 
action;  bat,  asthededaraticDia  iramedinior/yfor  the  fraud 
or  miaeonduct  of  the  defendant,  I  am  of  opinion  that  the 
plaiDtifria  entitled  to  judgment 

Mr.  Joadoe  Burrough  («). — Not  only  the  form  of  the 
action  in  this  caoe,  but  the  allegationa  in  the  different 
coonta  of  the  dedaraticm,  are  decisive  to  show  that  the 
defendant  baa  been  guilty  of  misconduct  for  which  be  is 
liable  in  iori*  It  ia  averred  that  the  plaintiff,  being  possess- 
ed of  stock,  directed  the  defendant,  as  her  broker,  not  to 
adl  or  transfer  it  without  her  permission,  but  that  he  fraud* 
olently  sold  it  in  defiance  of  such  direction,  and  concealed 
die  sale  firom  her.  This  action,  therefore,  was  well  brought, 
aooordiDg  to  the  case  of  Parker  v.  Norton ;  and  Lord  Ken- 
yoa,  Mr.  Justice  Ashhurst,  Mr.  Justice  Grose,  and  Mr. 
Justice  Lawrence  (who  was  a  most  eminent  pleader  and  ex- 
cellent lawyer),  all  agreed,  that,  in  a  case  of  fraud,  a  party  is 
not  bound  to  prove  his  debtunder  a  commission,  but  that  he 
may  waive  the  contract  and  sue  for  the  tort.  If  a  party  pur- 
chase a  horse  warranted  sound,  and  he  turn  out  to  be  other- 
wise, and  the  seller  becomes  a  bankrupt,  the  buyer  has  his 
remedy  by  an  action  in  the  nature  of  tort  for  the  deceit, 
or  by  assumpsit  on  the  warranty ;  in  the  one  case,  the  debt 
cootd  not  be  proved  under  the  commission,  but  in  the 
other  it  might ;  and  in  the  latter  instance  the  certificate 
would  be  a  bar. 

Mr*  Justice  Gasblee. — The  decision  of  the  Court  of 
King^s  Bench,  in  Parker  v.  Norton,  has  established  a 
sound  principle,  which  has  never  been  contravened,  or  even 
attempted  to  be  impugned.  Where  a  party  has  a  remedy 
by  an  action  of  tort,  he  cannot  be  compelled  to  sue  in  as- 
iftmpsiii  and  here,  although  the  declaration  might  have 

(a)  Mr.  Justice  Park  was  absent. 
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been  framed  differently,  and  other  allegations  introduced^ 
as  to  the  loss  of  dividends  by  the  plaintiff,  still,  as  it  is  aver- 
red that  the  defendant  sold  the  stock  contrary  to  the  direc* 
tion  of  the  plaintiff,  and  concealed  the  sale,  it  is  sufficient.  It 
is  most  indiscreet  to  entrust  a  broker  with  a  power  to  sell, 
for  if,  afler  a  sale,  he  regularly  pay  the  dividends  as  they 
become  due,  he  lulls  all  suspicion,  and  the  party  remains 
ignorant  of  the  sale.  Although  the  plaintiff  might  have 
been  entitled  to  recover  in  an  action  for  money  had  and 
received,  yet  as  the  sale  was  made  without  her  knowledge, 
though  it  might  have  been  effected  by  Tenbrocke^  still 
this  defendant  is  liable  in  this  form  of  action,  and  conse- 
quently the  pleas  demurred  to  cannot  avail  him. 


Judgment  for  the  plaintiff. 


June  19M. 


By  letters  pa- 
tent of  Charles 
the  second,  the 
Coopers'  Com- 
pany were  em- 
powered to 
make  such  rea- 
sonable orders 
and  ordinances 
as  to  the  master 
and  wardens 
should  seem 
meet,  for  the 


Carter  and  two  Others  r.  Sanderson. 

i.  HIS  was  an  action  of  debt,  by  the  master  and  wardens 
of  the  Coopers*  Company,  against  one  of  their  stewards,  for 
the  recovery  of  a  penalty  incurred  by  him  under  a  bye-law, 
for  not  providing  a  dinner  for  the  company  on  Lord  Mayor  s 
Day.  The  declaration  recited,  that  King  Henry  the  se- 
venth, by  his  letters  patent,  under  the  Great  Seal  of  Eng- 
land, bearing  date  at  Westminster,  the  29th  day  o(  April,  in 
the  sixteenth  year  of  his  reign,  granted  and  gave  licence 
good  order, rule,  ^q  gj^  of  his  belovcd  Subjects  therein  named,  citizens  and 

and  gOTcrnment  *'  '        ^ 

of  the  company,  coopers  of  the  art  and  mystery  of  coopers  of  his  city  of 

Kv  fl  bve'law 

hi  the  reign  of  London,  some  or  one  of  them,  to  make,  create,  erect, 
Mwd^UicmMter  ^®""^*  ^^^  establish,  a  fraternity,  or  perpetual  guild,  of  one 
and  wardens       master  and  two  keepers  of  the  commonalty  of  freemen  of 

were  yearly  to 
elect  three  per- 
sons of  the  liTery  to  be  stewards,  who  were  to  provide  a  dinner  for  the  whole  of  the  livery  on  Lord 
Mayor's  Day  (with  such  allowance  out  of  the  stock  of  the  company  as  the  master  and  wardens  for 
the  time  being  should  think  fit);  and  if  any  person  elected  steward  should  refuse  to  provide  the 
dinner,  he  was  to  forfeit  20L  to  the  use  of  the  company,  unless  he  would  make  oath  in  writing  be- 
fore a  magistrate,  that  he  was  not  worth  300/.  at  the  time  of  bis  election  or  taking  the  oath : — Held, 
that  such  bye-law  was  bad,  and  that  the  allowance  to  be  made  by  the  Company  being  a  condition 
precedent,  the  dedaradon  was  insufficient  for  want  of  an  averment  to  that  efibct. 
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the  mystery  or  coopers,  residbg,  or  thereafter  to  reside,         1828« 
in  his  said  city,  and  suburbs  of  the  same;  and  that  the      "    ' 

^  ^  '  .  Carter  • 

said  master,  two  wardens  or  keepers,  and  commonalty,  af-  ci- 

ter  such  erection,  foundation  and  establishment,  at  all 
times  to  come,  should  remain  one  body  in  itself  and  one 
corporate  commonalty,  by  and  under  the  name  of  master 
$nd  wardens  or  keepers  of  the  commonalty  of  freemen  of 
the  mystery  of  coopers  of  London^  and  suburbs  of  the  same 
city,  with  power  to  purchase,  possess,  and  receive  in  fee 
and  perpetuity,  lands,  tenements,  rents,  and  other  posses- 
ions whatsoever,  which  should  not  be  held  of  the  King  in 
capiie;  and  that  the  said  master,  wardens  or  keepers  and 
commonalty  should  have  perpetual  succession  and  a  com- 
mon aeal  to  serve  for  sealing  the  deeds  and  businesses  of 
the  said  mystery  and  fraternity  or  guild  for  ever;  and 
that  the  said  master,  wardens,  &c.,  and  their  successors, 
should  plead  and  be  impleaded  and  sue  in  all  actions,  &c., 
and  answer  and  defend  the  same  under  the  name  aforesaid, 
and  that  such  master,  wardens  or  keepers  and  common- 
alty, after  such  erection,  foundation  and  establishment! 
every  year,  might  choose  and  make  out  of  themselves  a 
master  and  two  wardens  or  keepers,  to  oversee,  rule,  and 
govern  the  mystery  and  commonalty ;  and  that  such  mas- 
ter, &c.,  &c.,  so  elected,  after  such  election,  should  be  mas- 
ter, &c.,  until  a  new  election  should  be  made;  that  the 
master,  wardens  or  keepers,  and  commonalty  for  the  time 
being,  might  lawfully,  and  with  impunity,  make  lawful  and 
honest  meetings,  and  make  reasonable  laws,  statutes,  and 
ordinances  /or  the  wholesome  rule  and  government  of  the 
said  mystery,  according  to  the  exigency  of  necessity,  as 
often  as  and  when  need  should  be,  so  as  such  laws,  sta- 
tutes, and  ordinances  should  not  any-ways  be  against  the 
laws  and  customs  of  his  said  kingdom  of  England,  which 
said  letters  patent  the  persons  therein  named  accepted ; 
that  one  of  those  persons,  in  the  19th  year  of  the  reign 
oiHenry  seventh,  by  force  and  authority  of  the  said  let- 
ters patent,  by  his  writing,  sealed  with  his  seal,  and  now 
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1828.        loat  or  destroyed  by  time  and  accident^  made,  created, 
CAKTEa       erected,  founded,  and  eetablished  a  certain  fraternity,  or 
^-  perpetual  guild,  of  one  master  and  two  wardens  or  keepers 

of  the  said  commonalty  of  freemen  of  the  said  mystery  of 
coopers,  and  made  and  ordained  a  master  and  wardens, 
and  gave  and  granted  them  all  advantages,  liberties,  and 
privileges,  which,  by  means  of  the  said  letters  patent,  could 
be  given,  assigned,  or  conferred ;  that,  by  certain  letters 
patent  of  his  late  Majesty  King  Charles  the  second,  under 
his  great  seal  of  England,  bearing  date  at  Westminster, 
the  13th  day  of  August,  in  the  13th  year  of  his  reign, 
after  reciting  that  be  had  seen  the  letters  patent  of  the 
late  King  Henry  the  seventh,  and  after  setting  forth  the 
same,  it  was  made  known,  that  the  patent,  and  all  the 
powers,  &c.,  therein  contained,  should  be  confirmed ;  never- 
theless, for  the  better  order,  rule,  and  government  of  the 
said  master,  wardens  or  keepers  of  the  commonalty  afore* 
said,  his  said  late  Majesty  King  Charles  the  second,  did 
(amongst  other  things,  by  which  other  additional  privile- 
ges were  conferred)  declare,  that  the  master,  wardens,  and 
assistants  of  the  said  company  for  the  time  being,  or  the 
greater  part  of  them,  at  any  time  or  times  respectively, 
should  or  might  have  full  power  and  authority  by  virtue  of 
the  said  last-mentioned  letters  patent,  to  make,  ordtUn,  con^ 
stitute,  appoint,  and  set  down  such  reasonable  orders  and 
ordinances  in  writing,  as  to  them,  the  said  master,  wardens, 
or  assistants,  or  the  greater  part  of  them,  for  the  time  being, 
should  seem  meet  and  necessary,  according  to  their  good 
discretion  respectively,  as  well  for  and  concerning  the  oaths 
that  should  be  administered  to  the  master,  wardens,  assist- 
ants, and  freemen  of  the  said  company  and  the  necessary 
officers  of  and  concerning  the  same,  and  also  for  the  good 
order,  rtde,  and  government  of  the  master,  wardens,  assist-- 
anis,  and  commonalty  aforesaid,  and  all  other  members  qf 
the  said  society  or  thereunto  belonging,  in  and  touching 
all  necessary  matters  and  things  concerning  the  same;  and 
that,  whensoever  the  said  master  and  wardens  for  the  time 
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h&Bg  ftbould  make,  ordain,  and  establish  such  ordersi  19R. 
acta,  and  ordinances  as  aforesaid,  they  respectively  should 
have  power  therein  to  provide  and  limit  such  reasonable 
pains,  penalties,  and  punishments,  either  by  fines  or  amer- 
ciaments, or  by  any  other  lawful  ways  or  means  whatso- 
ever,  upon  all  offenders,  breakers,  neglecters,  or  not  ob- 
servers of  the  same,  or  any  of  them,  as  to  them  the  mas- 
ter, wardens,  and  assistants  of  the  said  company,  or  the 
major  part  of  them  for  the  time  being  respectively,  should 
diink  fit,  necessary,  and  convenient ;  and  that,  thereupon, 
or  at  any  time  after,  the  said  master,  wardens  or  keepers 
of  the  commonalty  of  freemen  of  the  mystery  of  coopers, 
lAmdoth  and  of  the  suburbs  of  the  same  city  aforesaid,  or 
such  of  them  whom  it  did  concern,  should  or  might,  by 
Tirtue  of  th^  said  last-mentioned  letters  patent,  have,  levy, 
recover,  and  take  the  said  fines  and  amerciaments  by  ac- 
tions of  debt,  or  by  distress  of  the  goods  and  chattels  of 
such  offender  or  offenders,  according  to  the  laws  and  sta- 
tutes of  this  realm;  and  the  same  fines  and  amerciaments 
80  levied  and  taken,  should  and  might  retain,  convert,  and 
enjoy,  to  and  for  the  common  use  and  supportation  of  the 
said  commonalty;— all  which  acts,  orders,  and  ordinances 
so  as  aforesaid  to  be  made,  his  said  late  Majesty  King 
Charles  the  second  did  will  should  be  observed  and  kept, 
under  the  pains  and  penalties  therein  to  be  contained, 
so  as  always  such  orders,  ordinances,  fines,  and  amercia- 
ments be  reasonable  and  not  repugnant  or  contrary  to  the 
laws  and  statutes  of  his  said  late  Majesty  King  Charles 
the  second's  realm  of  England,  nor  contrary  to  the  due 
custom  of  his  city  of  London. 

The  plaintiffs  then  averred,  that,  after  the  making  of 
the  said  letters  patent  of  his  said  late  Majesty  King  Charles 
the  second,  and  ailer  the  acceptance  thereof,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  3rd  day  of 
March,  in  the  fourteenth  year  of  the  reign  of  our  late 
sovereign  Lord  King  George  the  second,  one  Bartholomew 
Clark,  then  being  master  of  the  said  company,  and  one 
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1828. '       Daniel  Lambert  and  one  John  Harcourt,  then  being  wa»* 

c  RTBR       ^^^^  ^^  *^^  ^^'^  company,  and  the  major,  part  of  the  then  a»- 

V*  sistants  of  the  said  company  being  then  assembled  together 

Zander  SON 

at  the  common  hall  of  the  said  company,  commonly  called 
Coopers'  Hall,  situate  and  being  at  London  aforesaidi  did, 
by  virtue  of  the  power  and  authority  by  the  said  letters 
patent  of  his  said  late  Majesty  King  Charles  the  second  to 
them  given  and  granted,  make,  ordain,  constitute,  appoinif 
afid  set  down  such  reasonable  orders  in  writing  as  to  them 
seemed  meet  and  necessary,  according  to  their  good  dis- 
cretion respectively,  as  well  for  and  concerning  the  oaths 
which  should  be  administered  to  the  master,  wardens,  as- 
sistants, and  freemen  of  the  said  company  and  the  neces- 
sary officers  of  and  concerning  the  same,  as  also  for  the 
good  order,  rule,  and  government  of  the  master,  wardens, 
assistants,  and  commonalty  aforesaid,  and  all  other  mem'- 
bers  of  the  said  society,  or  thereunto  belonging,  in  and 
touching  all  necessary  matters  and  things  concerning  the 
same,  and  not  repugnant  or  contrary  to  the  laws  and  atur- 
tutes  of  this  realm,  nor  contrary  to  the  due  custom  of  the 
said  city  of  London;  and  by  one  of  which  said  orders  and 
ordinances  it  was  then  and  there,  and  is  (amongst  other 
things)  ordained  and  established  by  the  then  master,  war- 
dens, and  the  major  part  of  the  then  assistants  of  the  said 
company,  by  the  authority  aforesaid,  that,  every  year,  on 
the  first  Tuesday  in  June,  or  within  eighteen  days  then 
next  after,  the  master,  wardens,  and  assistants  of  the  said 
society  for  the  titne  being,  or  the  greater  part  of  them, 
should  or  might  elect  or  choose  three  persons,  being  of  the 
livery  of  the  said  company,  to  be  stewards  of  the  same 
company,  to  provide,  at  their  own  proper  costs  and  charges, 
(with  such  allowance  out  of  the  stock  of  the  said  company, 
or  otherwise,  as  the  master,  wardens  and  assistants  of  the 
said  company  for  the  time  being,  or  the  major  part  of 
them,  should  think  fit  and  convenient  to  be  allowed  in  that 
behalf),  on  the  day  when  the  Lord  Mayor  should  be  pre^ 
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9emied  at  Westminster  to  take  his  oath,  one  dinner,  at  the        1828. 
common  hall  of  the^aid  company,  for  the  whole  livery  or 


Carter 


Sahdersor. 


clothing  thereof/  and,  if  any  person  or  persons  so  chosen  v. 

steward  or  stewards  aforesaid,  should  refuse  to  serve  or 
hold  the  office  of  steward,  and  to  do  and  perform  as  afore- 
said, having  no  reasonable  cause  to  the  contrary,  to  be  ad* 
mitted  and  allowed  of  by  the  said  roaster,  wardens,  and 
assistants  for  the  time  being,  or  the  major  part  of  them, 
then  each  and  every  of  them  so  refusing  should  forfeit 
and  pay  to  the  master  and  wardens  of  the  company,  upon 
reasonable  demand,  the  sum  of  201.  to  the  use  of  the  com- 
pany;— provided  always,  that,  if  any  person  so  elected  as 
aforesaid,  should,  within  the  space  of  one  calendar  month 
after  notice  given  him  of  such  his  election,  go  before  one 
of  his  Majesty's  Justices  of  the  Peace  for  the  city  o{  Lon- 
don, or  county  o{  Middlesex,  and  make  oath  in  writing  that 
he  was  not,  at  the  time  of  such  election,  or  at  the  time  of 
such  making  oath  as  aforesaid,  worth  to  the  value  of  300/. 
of  lawful  money  of  Great  Britain,  in  estate  real  or  per- 
sonalf  of  any  sort,  kind,  or  nature  whatsoever,  or  to  that 
or  the  like  effect,  and  should,  within  the  time  aforesaid, 
produce  and  leave  the  said  writing  with  the  master  and 
wardens  of  the  company,  or  either  of  them ;— then,  and  in 
BQch  case,  every  such  person  should  be  wholly  excused, 
freed,  and  discharged  from  all  payments,  fines,  and  forfei- 
tures incurred  by  the  not  conforming  to  the  said  ordinance ; 
and  in  case  any  such  person  should,  in  a  subsequent  year 
or  years,  be  elected  again  into  the  said  office  of  steward  of 
the  said  company,  such  person,  again  making  oath  in  writ- 
ing, and  producing  and  leaving  it  as  aforesaid,  should  be 
excused,  freed,  and  discharged  as  aforesaid,  and  so  as 
often  as  the'  like  case  should  happen :  which  said  orders, 
bye-laws  and  ordinances,  were  afterwards,  to  wit,  on  the 
3d  day  of  June,  in  the  year  of  our  Lord,  1741,  to  wit,  at 
London  aforesaid,  examined  and  duly  approved,  ratified, 
and  confirmed  by  the  Right  Honourable  Philip  Lord 


V. 

Sandeuon. 
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1828.        Hardwieke,  Baron  of  Hardwieke,  then  Lord  High  Chan- 
Carter       cdlor  of  Great  Britain^  Sir  WilUam^Leet  Knight,  then 
Lord  Chief  Justice  of  his  late  Majesty  King  Oearge  the 
second's  Court  of  King's  Bench,  and  Sir  John  WiUe9, 
Knight,  then  Lord  Chief  Justice  of  his  late  Majesty  King 
George  the  second's  Court  of  Common  Pleas,  according 
to  the  form  and  effect  of  the  statute  in  such  case  made  and 
provided ;  of  which  said  orders^  bye-laws,  and  ordmances, 
the  defendant,  afterwards,  to  wit,  on  the  5th  day  o?June, 
in  the  year  of  our  Lord  18S7,  to  wit,  at  JLoncfon  aforesaid, 
had  notice.     The  plaintiffs  then  averred,  that,  after  the 
making  of  the  said  orders,  bye-laws,  and  ordinances  as 
aforesaid,  and  after  the  same  were  so  examined,  approved, 
ratifitdi  and  confirmed  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  28th  day  of  May,  in 
the  year  last  aforesaid,  being  the  Monday  next  before  the 
feast  of  Pentecost,  otherwise  called   Whitsuntide,  in  the 
year  last  aforesaid,  to  wit,  at  London  aforesaid,  the  plain- 
tiff, Robert  Carter,  was  duly  elected  master  of  the  said  com- 
pany, and  the  plaintiffs,  Abraham  Algar  and  James  Francis 
Firth,  were  duly  elected  wardens  of  the  said  company;  and 
that  the  plaintiffs,  afterwards,  to  wit,  on  the  said  5th  day 
of  June,  in  the  year  last  aforesaid,  being  the  first  Tuesday 
in  June,  in  the  year  last  aforesaid,  at  &c.  aforesaid,  were 
respectively  duly  sworn  into  the  said  offices  of  master  and 
wardens  of  the  said  company,  and  from  thence  hitherto 
have  been  and  still  are  respectively  master  and  wardens  of 
the  said  company;  and  that,  after  the  making  of  the  said 
orders,  bye-laws,  and  ordinances  as  aforesaid,  and  after 
the  same  were  so  examined,  approved,  ratified,  and  con- 
firmed  as  aforesaid,  and  after  the  defendant  had  notice  of 
the  same,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  said  5th  day  of  June,  in  the  year  last  aforesaid, 
being  the  first  Tuesday  in  June,  in  the  year  last  aforesaid, 
to  wit,  at  &c.  aforesaid,  the  defendant  and  one  Heffield 
Rosling,  and  one  Thomas  Giles  (they,  the  defendant,  the 
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said  Heffidd  Batlimg,  and  the  said  Thomas  Giles,  then         ia28. 
and  there  being  respectiTelj  of  the  livery  oF  the  said  com- 
pany), weie,  by  the  then  master  and  the  then  wardens  of  the 
aid  conpany,  and  the  major  part  of  the  then  assistants  of 
diesaid  company  for  the  time  being,  duly  elected  and  chosen 
to  be  stewards  of  the  said  company,  for  the  purpose  in  the 
fiiid  bye*Iaw  mentioned;  of  which  said  election  and  choice 
of  him^  the  defendant,  he,  the  defendant,  afterwards,  to  wit, 
OD  &c.  last  aforesaid,  at  &c.  aforesaid,  had  notice.    The 
phintiila  then  averred,  that,  although  the  defendant,  after- 
wards, to  wit,  on  &c.  last  aforesaid,  at  &c.  aforesaid,  was  in 
due  manner  summoned  to  be  and  appear  at  the  meeting  of 
die  said  company  to  be  holden  on  the  9th  day  o( November, 
b  the  year  of  our  Lord  1827,  (being  the  day  on  which  the 
Lord  Mayor  for  the  said  city  was  presented  at  Westminster 
to  take  his  oath),  to  take  upon  himself  the  office  of  one  of  the 
stewarda  of  the  said  company  as  aforesaid,  and  although,  af- 
terwards, to  wit,  on  the  said  9th  day  of  November,  in  the 
yesr  last  aforesaid,  the  Lord  Mayor  for  the  said  city  was 
presented  at  Westminster  to  take  his  oath,  to  wit,  at  &c. 
aforesaid;  and  although  he,  the  defendant,  did  not,  with- 
in the  space  of  one  calendar  month  after  notice  given  him 
of  such  his  election  as  aforesaid,  go  before  one  of  his  Ma- 
jesty's Justices  of  the  Peace  for  the  said  city  of  London,  or 
county  of  Middlesex,  and  make  oath  in  writing,  that  he 
the  defendant  was  not,  at  the  time  of  such  election,  or  at 
the  time  of  such  making  oath  as  aforesaid,  worth  to  the 
value  of  300/.  of  lawful  money  in  estate  real  or  personal, 
of  any  sort,  kind,  or  nature  whatsoever,  or  to  that  or  the 
like  effect ; — yet,  the  defendant,  not  regarding  the  said  or- 
ders, bye-laws,  and  ordinances  as  aforesaid,  did  not,  nor 
vould  provide  for  the  whole  livery  or  clothing  of  the  said 
company,  a  dinner,  on  the  said  day  when  the  Lord  Mayor 
for  the  said  city  was  presented  at   Westminster  to  take 
hLi  oath,  nor  serve  or  hold  his  said  office  of  steward,  but 
the  defendant  (although  he  had  no  reasonable  cause  to 
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1828.         the  contrary,)  then  and  there  wholly  neglected  and  refused 
so  to  dO|  to  wit,  at  &c.  aforesaid ;  by  means  whereof^  and 
V*  by  virtue  of  the  said  bye-law,  he,  the  defendant^  after  the 

making  of  the  said  bye-law,  to  wit,  on  &c.  last  aforesaid, 
at  &c.  aforesaid,  forfeited,  and  became  liable  to  pay, 
and  ought  to  have  paid  to  the  plaintiffs,  so  being  the  mas- 
ter and  wardens  of  the  said  company  as  aforesaid;  upon 
reasonable  demand,  a  large  sum  of  money,  to  wit,  the  sum 
of  20L  of  lawful  money,  to  the  use  of  the  said  company, 
which  said  sum  of  money  last  mentioned,  although,  after- 
wards, to  wit,  on  the  1st  January,  1828,  and  often  after- 
wards, to  wit,  at  &c.  aforesaid,  reasonable  demand  there- 
of was  made  upon  the  defendant  by  the  plaintiffs,  so 
being  the  master  and  wardens  of  the  said  company  as 
aforesaid,  is  still  due  and  unpaid :  by  reason  whereof,  an 
action  hath  accrued  to  the  plaintifis,  &c. 

The  second  count  charged  the  defendant  with  not  taking 
upon  himself,  or  serving  the  office  of  one  of  the  stewards 
of  the  company,  nor  providing  a  dinner  on  Lord  Mayor  s 
day,  for  the  livery  or  clothing  of  the  company,  although  he 
had  no  reasonable  cause  to  the  contrary. 

The  defendant  demurred  generally  to  both  counts,  and 
the  plaintiffs  joined  in  demurrer. 

The  cause  now  came  on  for  argument. 

Mr.  Serjeant  Taddy,  in  support  of  the  demurrer. — 
The  bye-law  set  out  in  the  declaration,  on  the  breach 
of  which  the  present  action  is  founded,  is  not  a  reason- 
able bye-law.  Although  bye-laws  for  the  good  order, 
rule,  and  government  of  the  company,  might  have  been 
valid,  yet  they  must  be  shewn  to  be  agreeable  to  the  custom 
of  the  city  of  London,  and  not  contrary  to  the  statutes  of 
the  realm,  or  the  letters  patent  on  which  they  are  founded. 
The  mere  circumstance  of  providing  a  dinner  is  not  neces- 
sary for  the  good  order  of  the  society,  unless  it  were  inci- 
dent to  the  performance  of  more  important  duties  connected 
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with  the  company,  or  the  individual  members  forming  it;         1828. 
for  instance,  if  they  had  been  convened  on  matters  of  bu-       caetbr 
niiessi  and  detained  for  a  length  of  time,  so  as  to  require  v. 

Samdkrboh 

sustenance.     But  the  case  of  the  Master  and  Company  of 
Frame-^oork  Knitters  v.  Green  (a),  is  expressly  in  point. 
That  was  an  action  of  debt  for  the  breach  of  a  bye-law, 
under  letters  patent  of  Charles  the  second,  by  which 
the  master,  wardens,  and  assistants,  were  to  assemble  to- 
gether annually,  upon  the  feast  of  St.  John  the  Baptist, 
and  choose  two  persons,  members  of  the  corporation,  to  be 
stewards  for  the  year  ensuing,  who,  upon  the  day  after 
the  feast  of  St.  Michael  next  ensuing,  were  to  provide  a 
dinner  for  the  master,  wardens,  and  assistants,   under  the 
penalty  of  10/.,  or  other  less  sum,  to  be  levied  by  distress, 
or  recovered  by  action  of  debt ;  and  it  was  objected,  (among 
odier  exceptions)  "That  the  bye-law  itself  was  ill,  because 
it  was  not  said,  that  the  dinner  was  appointed  to  the  end 
that  the  company  should  assemble,  and  consult  of  things 
beneficial  to  the  corporation.     For  it  does  not  appear  but 
that  this  was  only  /or  luxury.    Then  the  bye-law  is  un- 
reasonable, to  compel  a  man  to  make  a  dinner  only  for  the 
luxury  of  others,  without  any  benefit  to  himself  or  the 
rest  of  the  company.     Then,  the  bye-law  being  unreasona- 
ble, the  penalty  to  perform  it  is  unreasonable  also,  and  con- 
sequently not  obligatory.'*    Quod  curia  concessit.    And,  by 
the  Justices, — *^  Members  of  corporations  are  not  bound  to 
perform  bye-laws,  unless  they  are  reasonable,  and  the  rea- 
sonableness of  them  is  examinable  by  the  Judges.     Then, 
this  bye-law,  to  make  the  dinner,  cannot  be  good  in  this 
case  of  a  new  corporation,  because  it  does  not  appear  to 
what  purpose  the  dinner  is  made,  and  it  may  be  only  for 
good  fellowship.     But  if  it  had  been  to  make  the  dinner, 
to  the  end  that  the  company  might  assemble  and  choose 
officers,  or  any  other  thing  for  the  benefit  of  the  corpora- 

(a)  1  Lord  Raym.  1 13. 


174  CASES  IN  TRINITY  TERM, 

1828.         tion,  it  bad  been  well  enough.     But,  in  tbe  case  of  old  cor- 

^  porations,  by  prescription,  a  bye-law,  to  make  a  custom- 

«.  ary  feast,  has  been  held  good."    In  WnUi/s  case  (a),  a 

burgess  of  Ipswich  was  committed  to  prison,  and  upon  an 

habeas  corpus,  the  cause  was  returned, ''  that  tbe  said  town 

was  an  ancient  vill,  and  that  therein  was  a  custom  to  elect 

every  year  two  of  the  burgesses,  who  are  called , 

who  used  to  make  a  feast  upon  such  a  day;  and  that  tbe 
defendant,  being  elected,  refused  to  make  that  feast; 
wherefore  he  was  fined  201,,  and  imprisoned  till  he  paid 
the  fine:"  and  this  was  allowed  to  be  a  good  custom,  and 
well  returned;  wherefore  the  prisoner  was  remanded. 
So,  in  Gee  v.  Wilden  (6),  a  bye-law  made  by  the  roaster, 
wardens,  and  brotherhood  of  Tailors  in  the  city  of  Liieh' 
field,  that  every  year^  within  one  month  after  Midsummer, 
they  should  choose  a  master  and  two  wardens,  to  continue 
for  a  year,  and  that,  upon  every  day  of  election,  there 
should  be  a  convenient  and  competent  dinner  for  the  mas- 
ter and  brothers,  and  that  every  one  should  pay  his  pro- 
portion, was  adjudged  to  be  a  good  bye-law;  on  the  autho- 
rity of  WalUs's  case.  There,  however,  the  bye-law  was 
in  aid  of  a  custom;  and  Gee  v.  Wilden  was  the  case  of  an 
old  corporation  by  prescription :  but  here,  no  such  corpo- 
tion  existed,  as  the  company  was  established  and  incorpo- 
rated by  letters  patent;  and  there  is  no  allegation  of  a  €u»^ 
torn,  or  that  the  bye-law  for  the  providing  a  dinner  was  ne- 
cessary for  the  good  order  and  regulation  of  the  society,  but 
merely  for  the  election  or  appointment  of  stewards,  who  were 
to  provide  a  dinner  for  the  whole  of  the  livery,  at  their  own 
costs,  on  Lord  Mayor's  day,  with  such  allowance  out  of 
the  stock  of  the  company,  or  otherwise,  as  the  master,  was- 
dens,  and  assistants,  for  the  time  being,  should  think  fit 
and  convenient  to  be  allowed  in  that  behalf. 

Besides,  the  two  first  counts  are  defective,  in  not  aver- 

(a)  Cro.  Jac.  565.  (6)  2  Lutw.  1320. 
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ring  what  allowance  the  master  and  wardens  thought  fit  to  1828. 
make,  or  that  they  did  not  think  fit  to  make  any»  and  that 
the  defendant  had  notice  thereof:  neither  is  it  alleged,  that, 
at  the  time  when  the  dinner  ought  to  have  been  provided, 
there  was  a  hall  of  the  company  in  which  it  might  have 
been  given :  nor  is  it  stated,  that  the  defendant  was  able 
to  provide  the  dinner,  but  only  that  he  was  summoned 
to  be  at  the  meetbg  of  the  ccmipany  on  Lord  Mayor's 
day,  to  take  upon  himself  the  office  of  one  of  tlie  stew- 
ards* 


Mr.  Seijeant  Wilder  eanira. — The  bye-law  is  not  un- 
leasonable,  nor  can  it  be  presumed  to  be  so  in  the  first 
instance;  and,  as  it  appears  on  the  face  of  the  declaration 
to  have  been  approved  of  by  Lord  Hardwicke,  Lord  Chief 
Jhistice  Lee,  and  Lord  Chief  Justice  fFUtes,  three  most 
esBineiit  Judges,  every  presumption  must  be  made  in  its 
fiwoor.     It  b  an  established  principle,  that,  if  a  bye-law  be 
nade  by  a  competent  authority,  every  presumption  must 
be  made  in  its  favour,  and,  if  it  be  illegal  or  void,  it  is  in-* 
oudient  on  a  party  who  is  sued  for  a  breach  of  it  to  shew 
il  by  his  plea,  (mt  that  it  is  unreasonable  and  cannot  be 
enforced.     The  case  of  the  Frame-work  Kniiters'  Com^ 
poMijf  T.  Green,  turned  on  the  assumption,  that  the  din- 
ner was  to  be  provided  on  a  day  on  which  the  company 
had  no  business  to  transact ;  but  here  the  dinner  was  not 
to  be  given  for  the  mere  purpose  of  luxury,  but  on  the 
day  when  the  Lord  Mayor  of  London  comes  to   Wegt- 
wdntter  to   be   sworn  into  office;  and,  as  a  deputation 
from  each  of  the  city  companies  always  attends  him,  it 
must  be  considered  as  a  day  of  business,  and  there  is  a 
duty  to  be  performed  by  the  several  members  of  the  re- 
spective companies,  of  which  the  Court  may  take  judicial 
notice.     It  was  not  necessary  for  the  plaintifis  to  aver  the 
nature  of  that  duty,  or  the  fatigue  or  exertion  it  might  oc- 
casion.    Besides,  the  stewards  were  not  bound  to  provide 
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1828.         a  dinner  for  the  whole  of  the  company,  but  to  a  limited- 

Carter       extent,  f?f«.  for  the  livery  only ;  and  the  penalty  for  neg- 

V'  lecting  to  do  so,  is  extremely  moderate,  being  confined 

Sanderson 

to  201.     Liverymen  should  be  persons  of  substance;  and 
it  is  not  unreasonable  that  three  of  them,  on  being  elected 
stewards  of  the  company,  should  provide  an  entertainment 
for  the  others,  on  a  particular  day  on  which  a  public  duty 
is  to  be  performed.     If  a  party  elect  to  become  a  livery- 
man,  he  must  bear  the  burthens  of  the  office,  which  are 
regulated  by  usage  or  custom.    The  Lord  Mayor  is  always 
chosen  from  one  of  the  companies,  and  the  day  of  his  being 
sworn  into  office  is  observed  by  the  whole  corporation.    In 
the  Frame-work  Knitters  Company  v.  Green,  the  Court 
said,  that,  '^  if  the  law  had  been  to  make  a  dinner,*'  to  the 
end  that  the  company  might  assemble  and  choose  officers, 
or  any  other  thing  for  the  benefit  of  the  corporation,  it  had 
been  well  enough ;"  and  here,  it  cannot  be  presumed  that 
no  business  was  to  be  done  on  so  public  a  day  as  Lord 
Mayor's  day.     It  has  been  admitted,  that,  in  the  case  of  a 
corporation  by  prescription^  a  bye>law  to  make  a  custom- 
ary feast  is  good;  and,  in  Wallis*s  case,  it  was  established 
that  a  bye-law,  in  aid  of  a  custom,  imposing  such  a  charge, 
although  without   prescription,  may  be  supported*     If, 
therefore,  a  bye-law  of  a  corporation  by  prescription,  or  in 
aid  of  a  custom,  be  good,  it  cannot  be  deemed  bad  by  the 
mere  fact  of  its  being  created  or  made  under  or  by  virtue 
of  letters  patent.     In   Taverner's  case  (a),  a  bye-law  was 
made  by  the  company  of  Vintners  in  London,  that,  for 
time  to  come,  a  certain  sum,  and  no  more,  should  be  paid  by 
every  liveryman  upon  his  admission,  and  it  was  insisted, 
that  this  bye-law  was  unreasonable,  and  against  law,  and  a 
grievance  to  the  subject;  but  the  Court  resolved  that,  when 
a  man  will  agree  to  be  of  a  company,  he  thereby  submits 
himself  to  the  laws  thereof,  and  the  Court  will  not  take 

(a)  Sir  T.  Raym.  446. 
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notice  of  any  extravagance  or  charges  they  hiy  upon  them-         '^^^ 
selves*     It  therefore  follows,  that  a  person  who  elects  to       carter 
become  a  member  of  a  public  company  must  submit  to  its 
laws;  and  here  the -defendant  might  have  enjoyed  the  be- 
nefit of  the  bye-laW|  before  it  came  to  his  turn  to  be  elect- 
ed a  steward  and  provide  a  dinner.     In  the  case  of  the 
Master  of  the  Vintners'  Company  v.  Pasuey  (a),  a  bye-law 
directed  that  every  person,  on  being  elected  a  liveryman, 
should  pay  a  certain  sum  on  his  admission ;  and  on  its 
being  objected  that  it  ought  to  be  shewn  that  the  livery- 
men were  persons  of  substance,  and  capable  of  being  at 
the  expense  of  serving  or  paying  the  fine,  Mr.  Justice 
Demson  said  (A) :  **  Bye-laws  ought  to  have  a  reasonable  con- 
struction ;  we  ought  not  to  construe  them  so  strictly  as  to 
take  them  to  be  void,  if  every  particular  reason  of  making 
them  does  not  appear.     Now,  here,  it  is  objected  that  the 
person  elected  may  be  a  beggar,  but  we  can  never  intend 
that  the  company  would  choose  persons  not  meet  and  con- 
tenient.     This  is  an  ancient  bye-law,  and  nothing  unrea- 
sonable appears  upon  the  face  of  it.'*    In  the  case  of  TAe 
King  V.  AshweUy  Lord  Ellenborough  said  (c) :  ''  In  order  to 
avoid  a  bye>law,  upon  the  ground  of  its  being  unreasona- 
ble, because  of  some  inconvenience  that  may  result  from  it, 
it  should  appear  to  be  ^probable  inconvenience,  for  one  can 
hardly  predicate  of  any  law,  that  some  possible  inconveni- 
ence may  not  result  from  it."    In  the  present  state  of  society, 
it  cannot  be  deemed  unreasonable  for  a  liveryman  of  one  of 
the  public  companies  in  London  to  contribute  the  sum  of  20/. 
On  his  being  elected  one  of  the  stewards.    At  all  events,  it 
is  matter  of  defence,  and  the  objection  cannot  be  raised  by 
demurrer  in  the  first  instance.     But  the  defendant  has  not 
even  shewn  that  the  custom  relied  on  is  one  of  probable  in- 
convenience, and  it  must  be  presumed  to  be  reasonable,  as 
every  intendment  must  be  made  in  its  favour.   With  respect 

(a)  1  Burr.  235.  (6)  Id.  239.  (c)  12  East,  28. 
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1828.         to  the  objection,  that  it  is  not  alleged  in  the  declaration 
'^7"^''"^       that  any  allowance  was  made  by  the  company  towards  the 

C/ARTER 

V,  providing  of  the  dinner,  it  was  altogether  unnecessary,  as 

it  is  averred  that  the  defendant  refused  to  serve  or  hold 
his  office  of  steward,  and  the  company  could  not  be  called 
upon  to  make  the  allowance,  until  after  the  dinner  had 
been  provided,  or,  at  all  events,  until  the  defendant  had 
accepted  the  office  of  steward. 

Mr.  Serjeant  Taddf/,  in  reply,  was  stopped  by  the 
Court. — 

Lord  Chief  Justice  Best. — I  hope  our  decision  to-day, 
will  not  break  in  upon  the  entertainment  which  the  citizens 
o( London  derive  from  their  excellent  dinners  or  feasts;  but 
I  am  of  opinion,  that  this  declaration  is  bad,  for  want  of  an 
averment,  that  some  offer  of  allowance  had  been  made  by 
the  company  to  the  defendant,  towards  the  expense  of  pro- 
viding the  dinner: — And  I  am  further  of  opinion,  that  the 
bye-law  is  bad,  as  it  has  every  vice  that  a  bye-law  can 
possibly  have.  It  is  not  reasonable.  I  admit  that  a  bye- 
law  to  make  a  feast,  or  give  a  dinner,  may,  under  par- 
ticular circumstances,  be  good;  for  instance,  if  it  be  for 
the  benefit  of  the  corporation,  and  if  they  are  called  toge- 
ther or  convened  for  the  purpose  of  business,  it  is  neces- 
sary that  they  should  have  some  refreshment,  and  it  may 
be  proper  for  the  company  to  point  out  the  person  who 
shall  furnish  or  provide  it.  So,  a  bye-law  that  a  burgess 
shall  make  a  feast  at  his  election  is  good,  because  on  such 
an  occasion  all  the  members  of  the  body  are  called  toge- 
ther, and  are  generally  present  at  the  election*  In  Wal^ 
lis's  case,  the  bye-law  was  in  aid  of  a  custom^  and  although 
it  might  be  good,  yet  the  decision  is  of  doubtful  authority; 
for  although  a  corporation  may  sue  for  or  recover  a  penal- 
ty by  action  of  debt,  or  by  distress,  yet  they  have  no  re- 
medy by  the  imprisonment  of  the  party,  as  appears  to  have 
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been  done  in  that  case  (a).     Heve^  however,  the  bye-law         1828. 
cannot  be  good,  as  the  expense  of  the  dinner  is  a  burthen        carter 
imposed  upon  one  of  the  members  of  the  company,  for  »• 

which  no  sufficient  reason  is  alleged.  It  is  not  stated 
that  the  company  was  called  together  for  any  purpose 
of  business,  and,  for  any  thing  that  appears  to  the  contrary, 
it  was  for  mere  luxury.  It  is  therefore  not  such  a  bye-law 
as  the  company,  by  their  charter,  were  authorized  to  make. 
They  were  only  empowered  by  the  letters  patent  of  Henry 
7th,  to  make  reasonable  laws  for  the  wholesome  rule  and 
goremment  of  the  company.  So,  by  the  13  Car.  2,  the 
master,  wardens,  &c.  were  to  make  such  reasonable  orders, 
as  to  them  should  seem  meet  and  necessary,  as  well  con- 
cerning the  oath  that  should  be  administered  to  the  mas- 
ter, wardens,  and  assistants,  as  also  for  their  good  order, 
nile,  and  government;  and  although  a  dinner  might  be  requi- 
site at  a  meeting  called  for  the  purpose  of  discussing  the  du- 
ties of  the  company,  as  being  subject  to  its  good  regulation 
and  government;  yet  it  is  impossible  to  s<iy  that  a  dinner, 
having  no  reference  whatever  to  business,  or  connection 
with  the  interests  of  the  company,  can  be  justified  un- 
der a  power  to  make  bye-laws  for  the  good  order  or  regu- 
lation of  the  company.  Although  I  was  not  aware  of  the 
case  of  The  Frame-work  Knitters'  Company  v.  Green,  till 
it  was  adverted  to  in  the  course  of  the  argument,  it  ap- 
pears to  me  to  be  precisely  in  point ;  and  though  it  has  been 
said,  that  the  bye-law  in  this  case  had  the  sanction  of  Lord 
Hardwicke,  and  the  Chief  Justices  of  the  Courts  of  King's 
Bench  and  Common  Pleas,  for  the  time  being,  yet  the  bye- 
law  in  the  case  alluded  to  must  have  had  a  similar  sanc- 
tion, as  such  an  authority  is  absolutely  requisite  for  the  es- 
tablishment of  aU  bye-laws  (6).  There,  the  bye- law  was  for 
two  persons  who  should  be  elected  stewards  of  the  com- 

(<i)  But  see  Comyns's  Digest,  tit.  Bye-law,  E.  i. 
{b)  See  the  statute  19  Hen.  7,  c.  7. 
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18^.  pany,  to  provide  a  dinner  for  the  master,  wardens,  and 
Carter  assistants,  upon  the  day  after  the  feast  of  St.  Michael, 
under  the  penalty  of  10/.,  and  it  was  objected,  that  the 
bye-law  was  ill,  because  it  was  not  said  that  the  dinner 
was  appointed  to  the  end  that  the  company  should  assem- 
ble and  consult  of  things  beneficial  to  the  corporation,  for 
it  does  not  appear  but  that  this  was  only  for  luxury; — to 
which  the  Court  agreed,  and  said  that  '^  members  of  cor- 
porations are  not  bound  to  perform  bye-laws,  unless  they 
are  reasonable,  and  the  reasonableness  of  them  is  examin- 
able by  the  Judges.  Then  this  bye-law  to  make  the  din- 
ner cannot  be  good  in  this  case  of  a  new  corporation,  be^ 
cause  it  docs  not  appear  to  what  purpose  the  dinner  is 
made,  and  it  may  be  only  for  good  fellowship.^  Now,  if 
the  bye-law  in  that  case  was  adjudged  to  be  ill,  so  must 
the  present,  as  it  is  unreasonable,  it  not  appearing  that  the 
dinner  was  to  be  provided  for  any  business  of  the  company, 
but  only  for  good  fellowship.  Besides,  it  does  not  appear 
what  allowance  was  to  be  made  out  of  the  stock  of  the  com- 
pany, and ,  as  it  is  left  to  the  discretion  of  the  master  and  war- 
dens,  it  is  uncertain  and  defective.  But  there  is  a  still  fur- 
ther objection  which  appears  to  me  to  be  fatal  to  the  legality 
of  this  bye-law,  and  which  is  of  no  light  importance,  t>Mr. 
the  oath  required  to  be  taken,  to  avoid  serving  the  ofBce  of 
steward.  It  is  highly  impolitic  that  the  number  of  oaths 
should  be  increased.  It  should,  on  the  contrary,  be  pre- 
vented as  much  as  possible,  and  they  should  only  be  ad- 
ministered on  grave  occasions,  and  for  the  purposes  of  jos- 
tice.  Here,  the  oath  required  to  be  taken  is  not  a  judicial 
oath ;  and,  in  order  to  get  rid  of  the  expense  of  providing  a 
dinner  for  the  mere  purpose  of  luxury,  a  person  who  is  elect- 
ed steward  must  degrade  himself  by  swearing  that  he  is  not 
worth  300/. ;  and  if  he  has  only  twenty  shillings  beyond  that 
sum,  he  is  answerable  to  the  penalty  of  20L  Such  an  oath 
compels  a  cruel  disclosure  of  the  circumstances  of  the  party* 
It  is  true,  that,  in  many  instances,  private  acts  of  Parliament 
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tend  to  an  unfair  exposure  of  the  circumstances  oF  some  of        i^2P. 

the  parties  interested^  but  here,  the  oath  required  to  be      Varter 

taken,  subjects  two  persons  to  the  commitment  of  an  ille-  v. 

gal  act;  for  the  magistrate  has  no  jurisdiction  to  administer 

the  oath,  nor  is  the  party  bound,  nor  ought  he,  to  take  it; 

and  if  he  do,  both  are  guilty  of  a  misdemeanor.     Although 

a  person  must  take  an  oath  that  he  is  not  worth  15,000/.,  in 

order  to  excuse  himself  from  serving  the  office  of  sheriff 

(d London;  yet  that  is  an  office  of  trust  and  responsibiUty, 

md  is  necessary  for  the  purposes  of  justice.     Necessity 

therefore  excuses  the  taking  of  such  an  oath,  but  it  would 

be  too  much  to  extend  it  to  a  bye-law,  which  requires  an 

act  to  be  done,  which  is  neither  binding  on  the  party,  nor 

Tslid  in  point  of  law. 

Mr.  Justice  Burrouou  (a). — It  appears  to  me  to  be  un- 
necessary to  decide  whether  the  oath  be  binding  or  not. 
If  it  were,  I  should  have  desired  time  to  consider  that 
pomt,  as  it  is  not  unusual  to  administer  oaths  on  similar  oc- 
casions. I  own  I  do  not  fully  agree  with  my  Lord  Chief 
Justice,  that  the  providing  a  dinner  on  Lord  Mayor's  day 
is  to  be  considered  as  a  mere  luxury,  for  it  does  not  ap- 
pear to  me  to  be  unreasonable  that  the  liverymen  of  the 
respective  companies  should  dine  together  on  that  day, 
and  here  the  dinner  was  to  be  confined  to  the  livery  alone. 
But  I  am  of  opinion  that  the  declaration  is  bad  in  substance. 
The  bye-law  directs  that  the  dinner  should  be  provided  by 
the  stewards,  with  such  allowance  out  of  the  stock  of  the 
company,  or  otherwise,  as  the  master,  wardens,  and  assist- 
ants for  the  time  being  should  think  fit  and  convenient  to 
be  allowed.  The  allowance  is  by  the  terms  of  the  bye-law 
in  the  nature  of  a  condition  precedent,  for  the  expense  and 
description  of  the  dinner  must  mainly  depend  on  the  amount 
of  the  sum  allowed,  and  there  is  no  allegation  that  any  al- 
kwance  had  been  made  by  the  company  in  respect  of  the* 

(a)  Mr.  Justice  Park  was  absent. 
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1828.         dinner.    It  is  an  express  condition^  which  ought  to  be  per- 

Carter       formed  on  the  part  of  the  companyi  and  the  plaintiffs 

V.  should  have  averred,  either  what  sum  the  master  and  war- 

dens  had  thought  fit  to  allow,  or  that  they  had  offered  to 

pay  it  to  the  defendant,  before  they  could  call  on  him  to 

provide  the  dinner. 

Mr.  Justice  Gaselee. — I  also  think  that  the  declaration 
is  bad,  the  plaintiffs  not  having  averred  that  some  allowance 
had  been  made  or  offered  to  the  defendant  by  the  master 
and  wardens  of  the  company.  By  the  bye-law,  the  stewards 
who  were  to  provide  the  dinner,  were  to  have  some  allow- 
ance for  so  doing  out  of  the  stock  of  the  company,  and 
they  could  not  know  how  to  provide,  unless  they  knew  the 
amount  of  the  sum  allowed,  and  which  should  have  been 
tendered  to  the  defendant,  and  the  fact  alleged  in  the  de- 
claration. On  the  bye-law  itself,  I  abstain  from  giving 
any  opinion.  I  do  not  know  that  we  are  bound  to  take 
judicial  notice  of  the  proceedings  on  Lord  Mayor's  day, 
or  that  the  respective  companies  are  obliged  to  attend  him 
on  his  being  sworn  in  at  Westminster-HalL  Several  of 
the  companies  accompany  him  in  their  barges,  whilst  others 
join  him  in  the  cavalcade,  in  the  streets,  «ind  it  seems  that 
a  dinner  is  provided  by  every  company  on  that  day.  At 
all  events,  it  might  have  been  "averred,  that  the  company  to 
which  the  defendant  belonged  assembled  on  business  on  that 
day,  and  that  the  dinner  was  provided  in  consequence.  Be 
sides,  the  bye-law,  as  set  out  in  the  declaration,  does  not  ex- 
cept those  members  of  the  company  who  had  before  served 
the  oiBce  of  steward,  and  a  person  might  be  elected  to  serve 
as  such  every  year.  But  the  ground  on  which  I  rely  is, 
the  want  of  the  allegation  of  the  allowance  by  the  com- 
pany, for  the  purpose  of  enabling  the  stewards  to  provide 
the  dinner ;  and  I  give  no  opinion  as  to  whether  the  magis- 
trate has  jiirisdiction  to  administer  the  oath  required  to  be 
taken  by  a  party  who  wishes  to  relieve  himself  from  the 
payments  and  penalties  imposed  by  the  bye-law,  or  whe- 
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tber  some  other  mode  might  and  ought  not  to  be  resorted         1828. 

to,  to  avoid  the  necessity  of  taking  such  an  oath.  ^     ' 

Judgment  for  the  defendant.  S4mdeb8on. 


Kymer   and   Others^  Assignees  of  O'Brien,  Bankrupt,      Thursday, 

T  J    A      ^l-  •^'"»«  19M. 

9.  Larkin  and  Another. 

1  HIS  was  an  action  of  assumpsit,  brought  by  the  plain-  The  matter  of 
fififs,  as  assignees  of  John  O'Brien,  a  bankrupt,  to  recover  J,*  ^^  Tm!!^^ 
a  sum  of  money  from  the  defendants  as  money  had  and  «n*«»"<^  wto  a 

•^  •'  charter-party 

received  to  the  use  of  the  bankrupt  before  his  bankruptcy,  with  the  freight- 
er to  the  use  of  the  plaintiffs,  as  his  assignees,  after  the  go  from  Lomdom 

The  declaration  contained   the   usual  money   counts,  receive  a  home- 

-,  ward  cargo  from 

The  defendants  pleaded  the  general  issue.  the  freighter's 

At  the  trial,  before  Mr.  Justice  Park,  at  the  Sittings  at  pJ^JIousi/To 
GmldhaU,  before  Michaelmas  Term,  18^2,  a  verdict  was  «he  ihip'.  arri- 

'  ^  '  '  val,  the  outward 

taken  for  the  plaintiffs  for  512/.,  subject  to  the  opinion  of  cargo  watas- 
tbe  Court  upon  the  following  case,  with  liberty  to  either  freighter  to* 
party  (if  the  Court  should  approve  thereof)  to  turn  it  into  ^^."lli^itf  ff r 

a  special  verdict.  advance*  made 

mi  1    •      •/«•  •  111  and  to  be  maile 

The  plaintiffs  were  assignees  duly  chosen  under  a  com-  by  them.    The 
mission  of  bankrupt,  which  issued  against  John  O'Brien  ©mward  cai^ 
on  the  Uth  October,  1819,  and  under  which  he  was  de-  "o?  having  been 

'  paid,  the  mas- 

Clared  a  bankrupt.  ter  attached  the 

The  defendants  were,  on  or  before  the  15th  June,  1818,  the  hand*  of  iiie 
owners  of  the  ship  called  the  Lord  Cawdor,  whereof  John  a^'ntT^under 
Brooks  was  master;  and,  on  or  after  that  day,  the  said  John  ^**^  judgment  of 

,  the  Court  at 

Brooks,  as  agent  for  the  defendants,  entered  into  a  char-  Port-au-Prince; 
tcr-party  with  O'Brien  for  the  said  ship,  which  was  duly  having* dlSined 
executed,  and  a  copy  of  which  accompanied  the  case.  {J*  «uppiya 

go,  the  mas- 
ter put  up  the 
veiiel  aa  a  general  ahip,  and  procured  a  return  cargo  for  his  ownen,  who  received  the  freight  on 
the  shtp'a  arrival  at  London,     The  freighter  having  become  bankrupt  subsequently  to  the  assign- 
ment to  Messrs.  C.  8f  B. : — Hcldf  that  his  ajisigness  could  not  recover  the  proceeds  of  the  outward 
cargo  or  the  freight  earned  on  the  honiewar»l  voyage,  in  an  action  for  money  had  and  received. 
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1828.  The  bankrupt  loaded  the  ship  under  the  charter-party, 

with  a  full  loading  of  his  own  goods,  consigned  to  the 
bankrupt's  agent,  Mr.  Robert  Sutherland^  at  Port-au^ 
Prince,  for  sale,  and  the  captain  arrived  at  Port-au-Prince 
on  or  about  the  9th  August,  1818,  and  delivered  the  goods 
to  the  said  Mr.  Sutherland  there. 

On  the  20tb  February,  1819,  the  bankrupt,  in  conse- 
quence of  monies  which  had  been  advanced  to  him  by 
Messrs.  Campbell  ^  Bowden,  and  in  consideration  of  far« 
ther  advances  agreed  to  be  made  by  them  to  him,  assigned 
by  deed  to  Messrs  Campbell  %  Bowden  the  goods  so  con- 
signed to  Sutherland,  and  also  another  cargo  of  the  bank- 
rupt's, which  had  been  consigned  by  him  to  Sutherland 
for  sale,  by  a  ship  called  the  Olive  Branch,  as  a  security 
for  the  repayment  of  such  advances;  and  by  the  deed  of 
assignment  last  mentioned,  the  bankrupt  and  the  said 
Messrs.  Campbell  8f  Bowden  constituted  and  appointed 
Mr.  Henry  Wylie,  then  in  London,  and  about  to  proceed 
to  Port-aU'Prince,  and  Messrs.  Surreau  ^  Co,  of  Port-au- 
Prince,  the  attornies  of  the  bankrupt  and  of  Messrs. 
CampbeU  ^  Bowden,  to  receive  and  recover  from  Suther- 
land the  said  cargoes,  and  the  proceeds  thereof,  and  to  act 
for  them  generally  in  their  affairs  relating  to  the  charter- 
party. 

Sutherland  died  at  Port-au-Prince;  but,  before  his  death, 
Messrs.  Surreau  ^  Co.  obtained  a  transfer  of  the  goods, 
which  had  arrived  in  the  Lord  Cawdor,  from  the  ware- 
houses of  Sutherland  into  their  own  warehouses,  under  and 
by  virtue  of  the  said  assignment  and  power  of  attorney. 

Shortly  after  the  arrival  of  the  Lord  Cawdor  at  Port- 
au-Prince,  Sutherland,  as  the  agent  and  consignee  of 
the  bankrupt,  advanced  to  captain  Brooks,  on  account 
of  the  ship,  the  sum  of  204/.  6^.  Neither  Sutherland  nor 
Mr.  Wylie,  nor  the  said  Messrs.  Surreau  ^  Co.,  did  or 
would  procure  any  return  cargo  for  the  ship  at  Port-au- 
Prince,  pursuant  to  the  terms  of  the  charter-party.     On 
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the  ship's  clearing  at  the  custom-house  in  Loudon^  the  l^^* 
haokmpt  accepted  a  biU  drawn  by  the  defendants,  accord* 
log  to  the  terms  of  the  charter-party,  at  two  months,  for 
368L  on  account  of  freight,  which  bill  was  paid  when  due. 
On  the  17th  December,  1818,  the  defendants  drew  ano- 
ther bill  for  S66/.  15«.  Sd.  on  further  account  of  freight; 
the  bankrupt  accepted  this  bill,  but  it  was  dishonoured 
when  due,  and  is  still  unpaid. 

The  master,  John  Brooks,  on  the  22d  May,  1819,  wrote 
a  letter  to  the  bankrupt,  as  follows: 

"  John  OBrien,  Esq. 

Sir — I  have  to  acquaint  you  of  the  death  of  Mr.  Robert 
SUberland,  and  also  of  Mr.  Francis  Smith's  departure 
firoDi  hence,  whom,  I  make  no  doubt,  you  will  see  in  Zoit- 
iom  before  this  comes  to  hand. 

''  I  am  sorry  to  say  that  Messrs.  Surreau  4*  Co,  will  not 
haye  any  thing  to  do  with  the  vessel,  although  they  sent  for 
me  on  the  9th  March  and  acquainted  me  with  the  transfer 
of  your  property  over  to  Messrs.  Campbell  %  Bowden,  and 
it  was  their  intention  to  expedite  the  vessel  as  quick  as 
possible  for  Rotterdam,  Since  the  death  of  Mr.  Sut/icr- 
had,  and  the  arrival  of  Mr.  Wylie,  they  have  altered  their 
intentions  and  left  me  to  shift  for  myself,  and,  the  inward 
duties  of  my  cargo  not  being  paid,  have  left  me  and  my 
vessel  and  crew  in  a  very  awkward  situation.  Chartered 
as  the  Lard  Cawdor  was,  kept  me  from  acting  in  any  man- 
ner for  you,  and  your  agents  had  the  Uberty  of  keeping  the 
vessel  as  long  as  you  pleased. 

'^  The  President  not  being  in  town,  I  can  say  nothing 
respecting  the  vessel.  Should  I  be  able  to  get  her  released, 
I  shall  put  her  up  as  a  general  ship  for  London,  on  your 
account.  I  cannot  but  express  my  surprise  at  the  manner 
Messrs.  Surreau  ^  Co,  have  acted.  They,  as  well  as  Mr. 
Sutherland,  had  given  me  their  word  that  the  vessel  should 
be  dispatched  from  Jaquinell  by  the  10th  instant;  I  have 
made  it  my  business  to  call  on  Mr.  Wylie  twice,  but  he 
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1828.  says  be  has  nothing  to  do  with  either  you  or  the  vessel, 
which  will  make  me  act  as  my  duty  towards  my  owners  and 
you  require.  Wishing  that  this  unfortunate  affair  may  turn 
out  better  than  expected. — I  am,  your  obedient  servant, 

John  Brooks,'' 
"  Brig  Lord  Cawdor,  Port-au-Prince, 
May  22,  1819." 

On  the  day  previous  to  this  letter,  viz.  on  the  21  si  May, 
captain  £rooA:«  attached  the  goods  whicli  had  been  carried 
out  of  the  ship  Lord  Cawdor  at  Port-au-Prince  in  the 
hands  of  Messrs.  Surreau  ^  Co.,  in  an  action  institut- 
ed against  the  bankrupt  there  to  recover  the  sum  of 
1,109/.  \9s.  6d.  for  eleven  months*  freight  of  the  Lord 
Cawdor,  at  the  rate  specified  in  the  charter-party,  with 
primage  and  gratuity  (after  giving  credit  for  the  accept- 
ances of  the  bankrupt,  and  for  the  sum  of  20il.  Gs.  paid 
to  the  captain  by  Mr.  Sutherland),  and  also  to  recover  a 
penalty  of  1,000/.  mentioned  in  the  charter-party. 

On  the  24th  June,  1819,  Captain  Brooks,  who  had  ex- 
pressed his  intention  to  put  up  the  ship  as  a  general  ship 
for  O'Brien,  the  bankrupt,  if  he  got  her  relcised,  and 
whilst  the  proceedings  were  going  on,  received  a  letter 
from  Mr.  Wylie,  the  agent  of  O'Briefi,  stating  that  he  had 
no  cargo  to  put  on  board  his  vessel  for  O'Brien,  or  on  any 
other  account,  as  follows : — 

"  Sir— I  think  it  a  duty  I  owe  Mr.  John  O'Brien  of 

London,  as  his  agent  here,  as  well  as  yourself,  to  state  I 

liave  no  cargo  to  put  on  board  your  vessel  for  his,  or  on  any 

other  account,  nor  has  he  any  other  agent  here  that  I 

know  of. — Your  most  obedient  Servant, 

Henry  Wylie. 

Addressed  to  Captain  John  Brooks,  Lord  Cawdor, 
Port-au-Prince.*' 

Upon  the  proceedings  instituted  at  Port-au-Prince, 
the  defendants*  agents  recovered  from  Messrs.  Surreau  ^ 


The  freight^  up  to  the  time  of  the  attachment^  with  pri- 
mage and  gratuity,  amounted  to  2,(H4/.  2s,  lOt/. 

By  the  charter-party,  Brooks,  as  agent  for  the  defend- 
ants, let  the  Lord  Crawdor  for  freight  to  O'Brien  for  six 
months  certain,  or  such  longer  period  as  he  might  think 
proper  to  employ  her  for  the  voyage.  The  master  was  to 
take  on  board  all  such  goods  and  merchandizes  as  should 
be  tendered  to  him  by  the  freighter  at  London,  and  sail 
from  thence,  and  proceed  to  such  port  or  ports  in  the  West 
Indies  as  the  freighter  should  order  and  appoint,  and,  on 
arrival,  give  notice  to  the  agents  of  the  freighter,  and  de- 
liver the  cargo  from  along-side  according  to  bills  of  lading, 
and  then  to  receive  on  board  such  goods  as  the  agents  or 
assignees  of  the  freighter  should  tender,  and  sail  to  a  port 
in  the  channel  for  orders,  and  thence  to  London,  or  a  port 
on  the  continent.  The  master  was  not  to  take  on  board 
any  goods  during  the  voyage,  other  than  froip  the  freighter 
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Co.  2,182/.;  hot  they  only  remitted  to  the  defendants         1828. 
1,757/.  3s.  9d.,  having  deducted  and  retained  their  com- 
mission, and  also  deducted  and  retained  336/.  195.  3d.  for 
law  charges. 

In  the  month  of  Jtr/y,  1819,  Captain  Brooks  loaded  the 
ship  Isord  Catpdor  with  goods  at  Port-au-Prince  on  freight 
for  London,  where  she  arrived  with  and  discharged  the 
last -mentioned  goods  on  the  1 7th  October  following;  and 
the  defendants  received  for  the  freight  of  those  goods 
the  sum  of  779/.  9d.,  but  from  that  sum  they  were  en- 
titled to  deduct,  for  lighterage  and  commission,  107/.  9^.  6d. , 
leaving  a  net  balance  of  671/.  ll^.  3d. 

The  freight  of  the  Lord  Cawdor,  according  to  the 
terms  of  the  charter-party,  from  the  17th  June,  1818,  to 
the  17th  October,  1819,  amounted  to      .      £2,606  17    4 

Ten  per  cent,  primage,        .         266  13    8 

Total,      .      £2,933  11     0 
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1828.  or  his  agents.  The  freighter  covenanted  to  put  goods  oi^ 
boards  to  dispatch  the  ship  from  London  to  the  West  Indies, 
to  unship  the  cargo  there,  and  procure  another  for  Europe, 
to  dispatch  the  ship  home  to  Europe^  to  unload  her  on  her 
arrival,  and  to  pay  freight  at  the  rate  of  twenty-one  shil- 
lings per  month  per  ton  of  register  tonnage,  for  six  months^ 
certain,  and  so  on,  in  proportion,  for  any  longer  time  she 
might  be  employed  in  the  voyage,  to  commence  from  June 
17th,  1818,  and  continue  until  her  final  discharge  in  Lon^ 
don,  or  such  port  on  the  continent  as  should  be  agreed 
upon;  and  the  freight  was  to  be  paid  to  the  owners  as 
follows,  viz.  two  mouths'  pay  with  ten  per  cent,  thereon  on 
the  ship's  clearing  at  the  Custom  House  in  London^  by  bill 
at  two  months;  and,  after  six  calendar  months  from  the  date 
of  the  charter-party,  a  similar  bill  at  two  months,  and  the 
remainder  of  the  freight,  &c.,  on  the  final  discharge  of  the 
ship,  in  cash.  Both  parties,  for  the  due  performance  of 
their  respective  covenants,  bound,  the  master  the  ship,  and 
the  freighter  the  goods,  in  the  penal  sum  of  1,000/. 

By  the  proceedings  in  the  suit  instituted  at  Port-au- 
Prince,  it  appeared,  that,  on  the  petition  of  Brooks,  the 
Court  gave  judgment  against  O'Brien,  "  a  foreigner  ab- 
sent, in  default,'*  for  10,545  dollars  for  freight  of  the  brig 
Lord  Cawdor.  That,  upon  this  judgment,  the  cargo  was 
attached  as  O'Brien's,  in  the  hands  of  Surreau  ^  Co.,  who 
then  alleged  that  they  had  no  property  of  O'Brien's,  the 
whole  cargo  having  been  previously  assigned  by  him  to 
Messrs.  Campbell  ^  Bowden  for  a  debt  due  from  him  to  them, 
and  that  Surreau  ^  Co.  were  agents  for  Campbell  ^  Bowden ; 
that  Wylie,  and  Surreau  ^  Co.,  as  agents  for  O'Brien,  and 
Messrs.  Campbell  ^  Bowden,  then  came  in  to  protect  the 
goods,  and  appealed  to  the  Supreme  Court,  in  which  the 
judgment  of  the  Court  below  was  affirmed,  after  a  full  in- 
vestigation of  the  merits  of  the  case  on  behalf  of  all  parties. 
The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  plaintiifs  were  entitled  to  recover  back  all  or  any 
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of  the  money  so  received  by  the  defendants.  If  the  Court  1828. 
should  be  of  opinion  that  they  were  so  entitled,  the  verdict 
was  to  stand  for  such  sumas  the  Court  should  direct;  but, 
if  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
not  entitled  to  recover  any  thing,  a  nonsuit  was  to  be  en- 
tered, subject  in  either  case  to  the  liberty  reserved  as  to  a 
special  verdict. 
The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Taddy^  for  the  plaintiffs,  submitted,  that 
tvo  questions  arose  for  the  consideration  of  the  Court — 
Firsts  whether  the  plaintiffs  were  entitled  to  recover  the 
proceeds  of  the  outward  cargo  shipped  by  O'Brien^  the 
bankrupt,  under  the  charter-party,  which  proceeds,  and 
also  the  amount  of  the  penalty  of  the  charter-party,  the  de- 
fendants, by  their  agents  at  Hayti,  received  under  the  at- 
tachment and  judgment  thereon  procured  by  them  from 
the  Court  there; — and  secondly ^  whether  the  plaintiffs 
could  recover  the  proceeds  of  the  homeward  cargo,  which 
the  defendants  had  also  received. 

Firsts  the  goods  shipped  by  the  bankrupt  under  the  char- 
ter-party belonged  to  him.  He  was,  consequently,  entitled 
to  the  produce  after  they  arrived  at  Port-au-Prince ^  and  the 
master,  as  the  agent  of  the  defendants,  had  no  authority  to 
cause  them  to  be  seized  or  attached  there,  either  for  the 
freight  or  advances  that  might  have  been  made  on  account 
of  the  ship,  or  for  the  penalty  in  the  charter-party.  Although 
the  defendants  might  have  been  entitled  to  the  freight  due 
under  the  charter-party,  still  the  captain  was  not  authoriz- 
ed to  seize  or  attach  the  goods,  and  the  seizure  is,  at 
all  events,  illegal.  The  only  ground  on  which  it  can  be 
justified  is,  that,  by  the  maritime  law,  a  greater  effect  is 
given  to  the  general  clause  of  penalty  at  the  end  of  a  char- 
ter-party than  by  the  law  of  England;  but  even  this  would 
not  justify  any  Court  in  gtving  both  the  freight  and  pe- 
nalty, which  the  Court  at  Hayti  did.     But  that  Court  had 
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1828^       no  jurisdiction^  as  the  charter-party  was  made  and  exccut* 
ed  in  this  country  by  British  subjects,  who  were  also  resi- 
dent here;  and,  although  the  voyage  was  from  London  to 
the  West  Indies,  yet  it  was  to  be  completed  at  London, 
and,  therefore,  the  law  o{  England  alone  can  take  cogni- 
zance of  such  a  contract.     At  all  events,  if  a  foreign  Court 
had  jurisdiction,  it  is  merely  intermediate  or  ancillary  to 
our  law,  and  more  particularly  where  the  subject-matter  of 
the  contract  had  its  commencement  and  was  to  end  here. 
In  Henry's  Foreign  Law  (a),  it  is  said,  that,  "  Perhaps 
no  rule  in  the  civil  law  has  been  more  implicitly  followed, 
and  yet  occasioned  greater  perplexity,  than  the  celebrated 
one,  '  Contraxisse  unusquisque  in  eo  loco  intelligitur  in 
quo  ut  solvet  et  se  obligavit  (6).'     This  perplexity  and  con- 
fusion has  also  not  a  little  been  increased  by  anbther  text 
of  the  Roman  Law,  under  the  title  of  guaranty,  warranty, 
or   eviction: — '  Si  fundus  venierit,   ex   conventione  ejus 
regionis  in  qua  negotium  gestum  est  caveri  oportet  (e).' " 
Although  it  may  be  said,  that,  the  vessel  being  at  Port-au* 
Prince,  and  the  proceeding  being  in  rem,  the  Court  of 
Hayti  had  jurisdiction  over  the  subject-matter,  as  that 
state  has  adopted  the  Code  Napoleon,  which  gives  the 
master  of  a  vessel  a  greater  authority  than  the  law  of  this 
country;  still,  the  freight  was  not  payable,  although  it 
might  have  been  earned;  and,  therefore,  the  Court  abroad, 
although  they  might  have  a  limited  jurisdiction,  exceeded 
it  by  condemning  the  cargo  for  the  payment  of  the  freight, 
as  well  as  the  penalty  in  the  charter-party. 

Secondly, — The  plaintiffswere,  at  all  events,  entitled  to 
recover  the  sum  earned  for  freight  on  the  homeward  voy- 
age. Although  the  bankrupt  had  no  cargo  to  put  on 
board  at  Port-au-Prince,  the  master  ought  either  to  have 


(a)  Page  42.  (c)  Digest,  de  Evictionibus,  21, 

(6)  Digest,  de  Obfignf,  ct  Act.      22. 
1.44,67,621. 
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come  home  in  ballast,  or  put  up  the  ship  for  freight  on  ac-         182B. 
count  of  the  pUmtiffs.     But  the  defendants*  contract  with 
the  bankrupt  was  not  repudiated,  and  the  homeward  cargo 
was  put  on  board  and  to  be  conveyed  on  his  responsibility. 
He  had  covenanted  to  pay  at  the  rate  of  one  guinea  per 
month  per  ton,  for  any  time  the  vessel  might  be  employed 
in  the  voyage,  until  her  final  discharge  at  London.     He, 
therefore,  had  a  right  to  the  use  of  the  vessel  as  long  as 
he  pleased.     Besides,  it  is  expressly  stipulated  by  the 
charter-party,  that  the  master  was  not  to  take  any  goods 
OD  board  during  the  voyage  except  from  the  freighter  or 
his  agents;  and,  as  he  has  done  so,  it  must  be  taken  that 
they  were  conveyed  for  O'Brien,  the  freighter,  and,  there- 
fore, the  plaintiffs,  who  now  represent  him,  are  entitled  to 
recover  such  fireight. 

Mr.  Serjeant  Wilde,  contra. — This  action  cannot  be 
nuuntained.  Long  before  the  goods  were  attached  under 
the  process  of  the  Court  at  Hayti^  they  had  ceased  to  be 
the  property  of  O'Brien,  the  bankrupt,  as  he  had  assign- 
ed all  his  interest  in  the  outward  cargo  to  Messrs.  Camp- 
bell^ Bowden,  in  consideration  of  advances  made  by  them, 
sad  they  were  parties  to  the  suit,  and  appealed  from  the  in- 
ferior to  the  Supreme  Court,  in  which  the  judgment  below 
was  confirmed.  It  is  not,  therefore,  material  to  consider 
whether  the  Court  at  Hayti  had  jurisdiction  or  not.  But  the 
seizure  and  attachment  were  legal.  The  bankrupt's  agent 
informed  the  master  that  he  had  no  return  cargo  to  pro- 
vide, and  he  was  also  aware  of  the  embarrassed  circum- 
stances of  O'Brien.  The  captain  had  a  larger  lien  on  the 
cargo  by  the  law  of  Hayti,  than  by  the  law  of  this  country. 
He  applied  to  the  Court  there  to  protect  him,  and  he 
had  a  right  to  pursue  his  remedy  there.  The  case  of 
Grant  v.  Hill  (a)  is  decisive  to  shew  that  the  plaintiffs  arc 

(a)  4  Taunt.  380. 
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1828.         entitled  to  recover  iii  an  action  for  money  had  and  receir- 
edy  as  the  goods  attached  were  not  the  property  of  the 
bankrupt  at  the  time  the  defendants  received  the  amount 
of  the  freight,  to  which  they  were  clearly  entitled  by  vir- 
tue of  the  proceedings  in  the  Court  at  Hayti;  and,  al* 
though  it  has  been  said,  that  that  Court  had  no  jurisdic- 
tion, yet  they  had  a  right  to  proceed  when  they  had  all 
the  parties  and  the  goods  themselves  before  them;  and  H 
is  not  stated  in  the  case,  nor  can  the  Court  take  notice, 
what  the  law  o( Hayii  is  upon  this  subject;   for,  as  was 
said  by  Lord  Chief  Justice  Et/re,  in  Phillips  v.  Hunter  (a): 
'^  If  we  had  the  means,  we  could  not  examine  a  judgment  of 
a  foreign  Court  in  a  foreign  state :  it  is  in  one  way  only,  that 
the  sentence  or  judgment  of  the  Court  of  a  foreign  state  is 
examinable  in  our  Courts,  and  that  is,  when  the  party  who 
claims  the  benefit  of  it,  applies  to  our  Courts  to  enforce 
it.'*    Now  his  Lordship  was  there  treating  of  a  judgment 
obtained  under  an  attachment  in  a  Court  abroad.     Here, 
the  defendants  had  not  only  a  right  to  the  freight,  but  also 
to  the  penalty  stipulated  to  be  paid  by  the  charter-party  for 
the  breach  of  covenant  in  not  providing  a  return  cargo; 
and  they  do  not  seek  to  enforce  the  judgment,  but  to  re- 
tain the  sum  they  have  received  under  it,  and  which  they 
were   clearly  entitled  to  claim,  it   being  founded  on  a 
bond  Jide  and  valid  consideration.— With  respect  to  the 
homeward  freight,  the  plaintiffs  cannot  be  entitled  to  re- 
cover that,  as  the  agent  of  the  bankrupt  refused  to  load  a 
return  cargo,  according  to  the  terms  of  the  charter-party. 
The  captain,  therefore,  was  perfectly  justified  in  procur- 
ing a  homeward  cargo  for  the  defendants,  as  his  owners. 
The  learned  Serjeant  was  proceeding  with  hisargument, 
when — 

The  Court  called  on  Mr.  Serjeant  Taddy  to  answer  the 

{«,  2H.  Blac.410. 
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objection  as  to  the  effect  of  the  assignment  by  O'Brien  to         1823. 
Messrs.  Campbell  ^  Bowden,  previously  to  the  attachment 
or  proceedings  in  the  Court  at  HaytL 

The  learned  Serjeant  submitted  that  the  assignment 
was  merely  to  operate  as  a  security,  and  did  not  convey 
the  absolute  interest  O'Brien  had   in   the  goods,  as  it 
WIS  focmd  as  a  fact  that  it  was  only  in  consideration  of  ad* 
fances  made,  and  to  be  made.     It  may,  therefore,  be  as- 
simflated  to  a  security  by  way  of  mortgage ;  and  Wylie  and 
Swrreau  ^  Co.  were  appointed  attornies  for  O'Brien  and 
Campbell  %  Bowden  jointly,  and  for  securing  the  interests 
of  both  parties.     For  any  thing  that  appears  to  the  con- 
tnury,  the  advances  might  have  been  repaid.     Besides,  the 
plaintiffs  do  not  claim  the  goods,  but  seek  to  recover  back 
the  money  which  was  illegally  obtained  from  O'Brien;  and 
the  defendants,  having  received  it,  are  estopped  from  say- 
ing that  the  money  belonged  to  any  other  person  than  him; 
ind,  having  acknowledged  to  have  procured  it  from  the  bank- 
ropt,  they  must  account  for  it  to  the  plaintiffs,  as  his  assig- 
nees.   There  is  a  wide  distinction  between  an  action  of  tro- 
ver, and  an  action  for  money  had  and  received ;  for,  in  the 
litter,  if  a  person  receive  money  as  the  property  of  a  third 
party,  he  must  account  to  him  for  it,  although  the  actual 
property  might  belong  to  another. — As  to  the  homeward 
freight,  the  plaintiffs  are  clearly  entitled   to  recover  its 
amount,  as  there  was  no  repudiation  or  abandonment  of 
the  charter-party  by  the  bankrupt  or  his  agents  at  Pori-au' 
Prince.    Wylie,  by  his  letter  of  the  24th  June,  merely  stated 
that  he  had  no  cargo  to  put  on  board,  and  that  would  be 
no  answer  to  an  action  of  covenant  on  the  charter-party, 
which,  being  under  seal,  could  only  be  discharged  by 
deed.     Besides,  the  mere  omission  to  provide  a  home- 
ward cargo,  or  reload  the  ship,  would  only  entitle  the 
defendants  to  damages ;  for,  in  Abbott  on  Shipping,  it  is 
said  (a),  that,  where  a  case  does  not  stand  upon  a  general 

(a)  4th  E<lit.  212.^ 
VOL.  II.  O 


Kymer 


194  CASES  IN  TRINITY  TERM, 

1828.        covenant  to  load  a  ship,  but  the  parties  had  fixed  a  sum  ta 
be  paid  in  the  event  of  the  merchant's  not  loading,  the  pro- 
V,  per  remedy  for  breach  of  such  a  covenant,  according  to  the 

law  of  England,  would  be  an  action  for  damages*  And, 
although  a  ship  may  come  home  in  ballast,  it  will  not  have 
the  effect  of  avoiding  the  charter-party;  nor  could  the  de« 
fendants,  under  the  circumstances,  load  a  return  car- 
go, so  as  to  entitle  themselves  to  freight  on  the  homeward 
voyage. 

Lord  Chief  Justice  Best. — I  am  very  glad  to  be  reliev- 
ed from  deciding  the  question  upon  the  law  of  nations,  for, 
although  Courts  in  this  country  are,  in  some  cases,  bound 
to  take  judicial  notice  of  proceedings  in  Courts  abroad, 
yet  our  attention  is  not  frequently  called  to  them;  but 
here,  the  plaintiffs  are  not  entitled  to  recover  by  our  own 
law.  The  first  question  raised  in  the  argument  was, 
whether  the  plaintiffs  can  recover  the  proceeds  of  the  out- 
ward cargo,  which  was  attached  at  Port-au-Prince.  I  am 
clearly  of  opinion  that  they  cannot,  because  it  is  stated,  and 
found  as  a  fact  in  the  case,  that,  on  the  20th  February^ 
1819,  O'Brien,  the  bankrupt,  in  consideration  of  advances 
made  and  to  be  made  by  Messrs.  Campbell  ^  Boioden,  as- 
signed to  them,  by  deed,  the  goods  in  question,  together 
with  the  cargo  of  another  vessel  also  consigned  to  Suther" 
land;  and  both  parties,  by  the  same  instrument,  appointed 
Wylie,  who  was  about  to  proceed  to  Port-au-Prince,  their 
attorney,  and  authorized  him  to  act  for  them  there.  Be- 
sides, the  assignment  was  made  several  months  previously 
to  the  bankruptcy,  and  for  a  valuable  consideration,  and 
the  plaintiffs  must  stand  in  the  same  situation  as  the  bank- 
rupt himself.  To  whom,  then,  in  law  does  this  property 
belong?  To  Campbell  Sf  Bowden,  as  assignees,  under  the 
deed.  The  bankrupt  could  have  brought  no  action  for 
the  property,  or  for  its  value  or  produce,  without  defeat- 
ing the  object  and  effect  of  that  deed,  and  impeaching  the 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  195 

validity  of  his  own  assignment.     It  is,  therefore,  unneces-         1828. 
sary  to  consider  whether  the  proceedings  at  Pari-au^ 
Primee  are  valid  or  not,  although  I  am  most  strongly  in- 
cfined  to  think  that  they  are  not. — With  respect  to  the 
lecood  qtwstion,  as  to  whether  the  plaintiffs  are  entitled 
to  recover  the  amount  of  the  fireight  earned  on  the  home- 
ward voyage,  although  it  must  be  admitted,  that,  general- 
ly  speaking,  an  obligation  by  deed  can  only  be  got  rid  of 
or  remitted  by  deed;  yet,  after  what  has  taken  place,  it  is 
impossible  to  say  that  the  plaintiffs  can  be  entitled  to  the 
proceeds  of  the  homeward  freight.     The  return  cargo  was 
not  broogbt  home  on  the  account  of  the  bankrupt,  nor  was 
itput  on  board  until  after  his  agent  had  rejected  all  interest 
in  the  vessel.    The  captain  having  expressed  his  intention 
to  put  up  the  ship  as  a  general  ship  for  the  bankrupt,  if  he 
got  her  released,  received  a  letter  from  Wylie,  the  agent  of 
ffBrien,  who  said,  that  he  thought  it  was  a  duty  he  owed 
to  him  aa  well  as  the  captain  to  state,  that  he  had  no  cargo 
to  put  on  board  the  vessel  for  O'Brien,  or  on  any  other 
account,  nor  had  he  any  other  agent  there.     Under  such 
circumstances,  what  was  the  captain  to  do?     He  must 
eilber  have  gone  home  in  ballast,  or  taken  in  a  cargo  from 
some  third  party.    If  he  had  adopted  the  former  course, 
his  owners  would  have  had   a   right  of  action  against 
(ySrien;  but,  after  his  agent  had  refused  to  procure  a  car- 
go, the  captain  loaded  the  ship  with  goods  on  freight  for  the 
benefit  of  his  owners,   and  it  turned  out  that  he  was  wise 
in  80  doing,  as  O'Brien  had  become  bankrupt.     Yet  it  has 
been  said  that  this  did  not  get  rid  of  the  charter-party ; 
but,  at  all  events,  the  cargo  was  not  brought  home  for  the 
bankrupt  or  on  his  account;  and,  if  the  plaintiffs,  as  his  as- 
signees, had  sued  the  defendants  upon  the  charter-party  for 
not  bringing  home  a  cargo,  the  answer  would  have  been, 
that  the  ship  was  ready,  but  that  the  defendants*  agent  had 
no  goods  to  put  on  board.     The  charterer,  therefore,  has 
not  complied  with  the  terms  of  the  charter-party,  but  in  fact 

o  2 
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1628.  repudiated  it^  as^  when  his  agent  informed  the  captain  that 
he  had  no  cargo  to  providci  he  thereby  abandoned  the 
ship.  I  am  therefore  of  opinion^  that  there  is  no  founda- 
tion for  either  of  the  claims  set  up  by  the  plaintiffs.  My 
brother  Park  and  my  brother  Gctselee^  who  are  obliged 
to  be  absent,  have  desired  me  to  express  their  perfect  con- 
currence. 

Mr.  Justice  Burrouoh. — This  is  an  action  for  money 
had  and  received,  and  brought  by  the  assignees  of  a  bank- 
rupt, who  had  chartered  a  vessel  from  London  to  the  Wiii 
Indies^  and  in  which  they  seek  to  recover  the  proceeds  of 
the  freight  of  the  outward  and  homeward  cargoes.  It  ap- 
pears to  me  to  be  impossible  to  say,  that,  under  the  cir- 
cumstances, they  can  be  entitled  to  demand  either.  With 
respect  to  the  latter,  the  agent  of  the  charterer  had  aban- 
doned the  charter-party,  by  stating  that  he  had  no  cargo 
to  put  on  board,  and  the  captain  was  right  in  taking  in 
other  goods,  which  were  not  received  on  account  of  the 
bankrupt,  or  for  his  use,  but  for  the  benefit  of  his  owners; 
and,  as  to  the  freight  of  the  outward  cargo,  the  plaintiffs 
cannot  be  entitled  to  recover,  as  there  had  been  an  actual 
assignment  by  O'Brien  by  deed,  previously  to  his  bank- 
ruptcy, and  before  any  proceedings  were  taken  under  the 
attachment. 

Postea  to  the  defendants* 
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FuRNESs^  Assignee  of  Goddard  and  others.  Bankrupts,      ^*^>' — * 

^^  Cope.  JiKT/a. 

X  HIS  was  an  action  of  assumpsit ,  and  brought  by  the  ^  ^'f^r'f  !*^" 


plaintiff  as  assignee  of  Goddard,  and  two  others,  bank-  in  evidence  to 
nipts,  to  recover  the  sum  of  60/.  alleged  to  have  been  paid  tS^*h3|a*J^ 
by  one  of  the  bankrupts  to  the  defendant  in  contemplation  ^^  ^  ^^^^ 

'  "^  *  haiidi  on  a  per- 

of  bankruptcy,  and  byway  of  fraudulent  preference.    The  ticokr  day,  ai- 
dedaration  containefd  two  sets  of  counts,   the  one  for  mo-  wei^made 
ney  lent,  money  paid,  money  had  and  received,  and  on  an  JJf'^'JhJcUrki 
account  stated,  in  which  the  promises  were  laid  to  have  of  tiie  bowe. 
been  made  by  the  defendant  to  the  three  bankrupts,  joint- 
ly, before  their  bankruptcy ;  and  the  last  set  of  counts  was 
for  money  had  and  received,  and  on  an  account  stated, 
with  promises  to  the  plaintiff,  as  assignee.     Plea — The 
general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  GuHd- 
hall,  at  the  Sittings  after  the  last  Term,  in  order  to  shew 
tbat  the  bankrupts  must  have  contemplated  bankruptcy 
at  the  time  of  the  payment  in  question,  as  well  as  the  state 
of  their  affairs  previously  thereto,  the  plaintiff  produc- 
ed (among  other  evidence)  the  ledger  of  the  bankers  with 
whom  the  bankrupts  kept  an  account,  when  one  of  the 
bankers*  clerks  stated  that  the  entries  in  the  ledger  were 
made  by  various  persons,  and  some  of  them  by  the  mem- 
bers of  the  firm,  and  that  all  the  clerks  in  the  house  re- 
ferred to  the  book  in  order  to  ascertain  whether  the  par- 
ties who  kept  cash  there  had  sufficient  funds  to  meet  their 
cbecks,  when  they  were  presented  for  payment.     It  fur- 
ther appeared  by  the  ledger,  that,  on  the  ^nd  June,  1825, 
the  bankrupts  had  a  balance  at  their  bankers*,  amounting 
to  470/.  19*.  8d. ;  that  on  that  day  one  of  the  bankrupts 
drew  out  400/.,  with  which  he  absconded,  and  that  on  the 
4th  June,  another  of  the  bankrupts  drew  out  70/.,  in  two 
checks,  one  of  which,  for  GO/,  (the  sum  in  question),  he 
paid  to  the  defendant,  leaving  a  balance  of  it)*.  3d.  only. 
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1828.         For  the  defendantj  it  was  objected,  that  the  ledger  ought 
not  to  have  been  received,  as  it  was  not  the  best  evidence 
o.  against  the  defendant,  as  the  bankers  themselves,  or  at 

all  events  the  clerks  who  made  the  entries,  as  far  as  they 
regarded  the  bankrupts*  account,  ought  to  have  been  catt- 
ed. His  Lordship,  however,  over-ruled  the  objection,  and 
the  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  obtain-^ 
ed  a  rule  nisi,  that  this  verdict  might  be  set  aside,  and  a  new 
trial  granted ;  on  the  grounds — First ,  that  there  was  no  evi- 
dence that  the  payment  in  question  was  made  with  a  view  to  a 
fraudulent  preference ; — Secondly ,  that  the  ledger  had  been 
improperly  received  in  evidence; — and  Zo^/y,  that  die 
declaration  could  not  be  supported,  as  the  promises  were 
laid  to  have  been  made  to  the  three  bankrupts  jointly,  and 
there  was  only  evidence  to  shew  that  one  of  them  had 
committed  an  act  of  bankruptcy,  and  that  it  did  not  ap* 
pear  that  the  party  who  made  the  payment  to  the  defend-* 
ant  knew  that  one  of  his  partners  had  committed  such  an 
act,  or  that  he  had  absconded. 

Mr.  Serjeant  Merewether  now  shewed  cause.  First ,  there 
was  abundant  evidence  to  shew  that  the  payment  in  ques- 
tion was  made  by  the  bankrupt  to  the  defendant  with  a 
view  to  a  fraudulent  preference,  but  the  question  was  most 
fairly  and  fully  left  to  the  Jury,  and  their  verdict  is  deci- 
sive and  cannot  be  disturbed.  Secondly,  the  ledger,  as 
well  as  the  books  of  the  bankers,  were  properly  received 
in  evidence  for  the  purpose  of  shewing  the  state  of  the 
bankrupts*  account  shortly  before  the  bankruptcy,  and 
at  the  time  the  payment  was  made  to  the  defendant.  All 
the  principal  events,  as  well  as  the  days  of  payment,  and 
amount  of  the  sums  drawn  on  the  banking-house,  were  en* 
tered  in  the  ledger,  which  was  accessible  to  all  the  clerks^ 
for  the  purpose  of  shewing  whether  the  customers  kept 


IN  TflE  NINTH  YEAR  OF  OBO.  IV.  199 

such  an  account^  or  had  a  sufficient  balance  in  the  house,         1^^. 
td  warrant  the  pajrment  of  checks  drawn  day  by  day*     It 
was  impossible  for  the  clerks  to  speak  to  transactions  of 
that  nature  from  memory,  and  there  is  no  ground  for  saying 
diat  any  of  the  entries  were  false,  or  made  with  a  fraudu- 
lent view,  as  the  books  were  kept  in  a  public  manner,  and 
were  therefore  free  from  all  suspicion.     Although  it  is  an 
established  rule,  where  the  nature  of  the  case  admits 
of  it,  that  the  best  evidence  must  be  produced,  yet  the  ad- 
missibility of  books  of  this  description  is  an  exception  in 
kfoar  of  trade  and  commercial  interest     Although  there 
is  no  decision  in  point,  yet  in  Price  v.  The  Earl  of  Tarring' 
Um  (a),  where  the  plaintiflP,  a  brewer,  proved  that  the  usual 
coarse  of  his  deaUngs  was,  that  the  draymen  should  come 
etery  night  to  the  clerk  of  the  brewhouse  and  give  him  an 
account  of  the  beer  delivered  out  by  them,  which  he  set 
down  in  a  book  kept  for  that  purpose,  and  the  draymen  sign- 
ed it; — a  drayman  who  had  signed  a  particular  entry,  but 
had  since  died,  and  his  hand-writing  was  proved,  such  entry 
was  held  to  be  good  evidence  of  the  delivery  of  beer  for 
which  the  action  was  brought.     Although  there  the  party 
who  made  the  entry  had  died  previously  to  the  trial,  yet 
here  the  ledger  was  admissible  from  the  necessity  of  the 
case ;  and  it  was  not  necessary  to  call  all  the  members  or 
cleiks  in  the  house  to  prove  a  negative ;  and  whether  the 
bankrupt  had  money  there  or  not  af  the  time  the  payment 
m  question  was  made,  could  only  be  ascertained  by  the 
production  of  the  ledger.    The  learned  Serjeant  was  about 
to  proceed  with  his  argument,  in  answer  to  the  last  objec- 
tion, when  he  was  stopped  by  the  Court. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  the 
ledger  was  properly  received  in  evidence  for  the  purpose 
of  shewing  the  state  of  the  bankrupts*  account  previously 

(a)  1  SalL  285.  S,  C.  HoU*8  Rep.  300. 
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to  the  bankruptcy,  and  at  the  time  the  payment  to  the  de- 
fendant was  made.  The  greatest  mischief  would  follow, 
if  we  were  to  hold  otherwise.  Whether  the  bankrupts 
had  any  funds  in  the  hands  of  their  bankers  could  not  be 
proved  by  any  other  evidence^  and  it  would  be  most  incon- 
venient to  require  the  partners  and  every  clerk  in  the  esta- 
blishment to  prove  that  fact ;  and  even  if  they  were  calledt 
they  would  not  be  enabled  to  speak  to  a  transaction  of  thb 
nature  of  their  own  knowledge.  They  could  only  refresh 
their  memory  by  reference  to  the  ledger,  and  to  which 
they  constantly  referred,  to  see  whether  the  parties  keep- 
ing cash  at  the  house  had  sufficient  to  meet  their  checks 
as  they  were  presented  for  payment.  If  the  book  had 
been  called  for  to  prove  the  payment  of  money  into  the 
bank,  the  rule  would  have  been  diflTerent,  but  here  it  was 
used  for  the  purpose  of  proving  a  negative,  viz.  that  the 
bankrupts  had  no  money  there;  and  they  must  have  been 
conscious  of  that  fact  at  the  time  of  the  bankruptcy.  With 
respect  to  the  last  objection  as  to  the  insufficiency  of  the 
declaration,  the  evidence  as  to  the  acts  of  bankruptcy  was 
not  clear;  and  I  am  of  opinion  the  question  deserves  fur- 
ther inquiry,  and  on  that  ground  I  think  there  ought  to  be 
a  new  trial. 


Mr.  Justice  Park. — I  am  also  of  opinion  that  the  ledger 
was  properly  received  in  evidence  to  prove  the  fact  for 
which  it  was  produced,  viz.  that  the  bankrupts  had  no 
funds  at  their  bankers'  on  a  particular  day.  Books  may 
be  admitted  for  the  purpose  of  proving  some  transactions 
although  not  others.  But  when  a  particular  fact  cannot 
be  ascertained  without  reference  to  a  book,  it  may  be  re- 
ceived, as  here,  and  more  particularly,  as  it  was  open  to  all 
the  clerks  in  the  house,  and  they  had  constant  access  to  it, 
to  see  whether  the  customers  had  sufficient  money  in  the 
hands  of  the  bankers  to  meet  their  checks  which  were  pre- 
sented from  day  to  day.     Books  of  a  public  prison  are  ad- 
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missible  to  prove  the  time  of  a  prisoner's  discharge  or  *  1928. 
commitment,  but  not  to  prove  the  cause  of  such  commit- 
ment or  of  his  detention.  As  to  whether  the  declaration 
was  supported  by  the  evidence,  or  whether  the  payment 
m  question  was  made  with  a  view  to  a  fraudulent  prefer- 
ence! I  abstain  from  giving  any  opinion. 

Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  con- 
cnrring,  the  rule  for  a  new  trial  was  made — 

AbsoUite. 


Jacobs,  Assignee  of  Lawton,  a  Bankrupt,  r.  Latour,     Wednetdav, 

Esq.  and  Messer.  ^"^  ^'*- 

1  HIS  was  an  action  of  trover  for  divers  horses,  mares,  ifaputybaT- 

ind  geldings,  alleged  to  be  the  property  of  the  bankrupt,  jS^^^oJ^ 

and  converted  by  the  defendants  to  their  own  use.  themto  be  taken 

At  the  trial,  before  Mr.  Justice  Burrough,  at  the  last  at  hii  own  suit, 

Assizes  at  Hertford,  it  appeared  that  the  horses,  which  gtroyf  bb'rigbt 

belonged  to  the  bankrupt,  had  been  left  by  him  with  the  JjJ"!!J|;^/^^ 

defendant  Messer,  a  stable  keeper  and  occupier  of  land,  "•▼«'  remored 

from  bb  pre- 
fer the  purpose  of  being  trained  for  racing.     That  Lawton  mitet. 

being  indebted  to  Messer  in  a  large  sum  for  bis  services,  as  ^^^  hone*  haf 
well  as  for  the  keep  of  the  horses,  and  being  insolvent,  J  "*||j,^jjj^ 
Messer,   in  Easter  Term,    1827,   obtained   a  judgment  forexerdring 
against  him  for  227/.,  and  sued  ontajieri/acias  thereon,  un-     Anofajectionto 
der  which  the  horses  in  question  were  seized  by  the  defend-  of  dewSdonf^to 
ant  Latour,  as  Sheriff  of  Hertfordshire,  on  tlie  16th  Mai/,  ejtaWUh  an  act 
182T,  they  being  then  in  the  stables  of  Messer,  and  were  must  be  made 
valued  and  sold  to  him,  under  the  execution,  for  156/.     It 
also  appeared,   that  a  commission  of  bankruptcy  issued 
against  Lawton  on  the  22d  May,  1827,  founded  on  an  act 
of  bankruptcy  committed  by  him  on  the  7th  February, 
1825,  by  virtue  of  which  the  plaintifF,  us  liis  assignee, 
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1828.         commenced  this  action  to  recover  the  value  of  die  horses 
so  sold. 

For  the  defendants,  it  was  insisted,  that,  although  the 
execution  might  not  be  available,  the  act  of  bankruptcy 
having  been  committed  previously  to  the  levy,  still  that 
the  action  could  not  be  maintained,  as  the  defendant 
Messer  had  a  lien  on  the  horses  for  his  services  in  train- 
ing them,  independently  of  their  keep;  and  that  he  was,  at 
all  events,  entitled  to  detain  them  until  the  sum  due  from 
the  bankrupt  in  respect  thereof  had  been  paid,  and  which 
far  exceeded  the  value  of  the  horses  sold  under  the  ex- 
ecution. The  Jury,  however^  found  a  verdict  for  the 
plaintiff,  leave  being  reserved  the  defendants  to  move  to 
set  it  aside,  and  enter  a  nonsuit,  in  case  the  Court  should 
be  of  opinion  that  the  objection  was  well  founded. 

Mr.  Serjeant  fFilde,  in  the  last  Term  accordingly  ob- 
tained a  rule  nisi,  and  contended, — First,  that  the  action 
was  not  maintainable  against  the  defendant  Latour  as 
sheriff,  as  the  whole  transaction  relating  to  the  levy  was 
completed  before  the  commission  issued;  the  property 
was  not  only  valued  and  delivered  to  Messer,  but  the 
execution  was  actually  executed  before  the  sheriff  had 
any  knowledge  of  an  act  of  bankruptcy  having  been  pre* 
viously  committed  by  Lawton,  and  the  commission  was  not 
issued  till  a  week  after  the  sale. 

[The  Court  referred  to  the  case  of  Price  v.  Helyar  (a) 
as  being  conclusive  to  shew,  that,  if  a  sheriff  levy  under 
an  execution  after  an  act  of  bankruptcy  committed  by  the 
party  against  whom  the  execution  is  sued  out,  the  sheriff 
is  liable  to  the  assignees  in  ari  action  of  trover,  although 
he  had  no  notice  of  the  act  of  bankruptcy,  and  the  goods 
seized  were  not  removed  irom  the  premises,  but  only  detain- 
ed till  the  amount  directed  to  be  levied  was  paid  by  the  bank* 

(«)  I  Moore  &  Payne,  541 ;  S.C.4  Bing.  597- 
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nipt  to  the  sheriff;  and  the  commissbn  did  not  issue  till         1828. 
nearly  two  months  after  the  seizure.] 

Secondly f  as  the  defendant  Messer  was  a  trainer,  and  the 
horses  were  left  with  him  for  the  purpose  of  being  exercised 
sod  trained  for  racing,  he  had  a  lien  on  them  independently  of 
their  keep,  and  he  was  to  receive  aremuneration  accordingly. 
In  Chase  ▼.  Westmore  (a),  it  was  decided,  that  a  workman 
having  bestowed  his  labour  upon  a  chattel,  in  considera- 
tion of  price  fixed  in  amount  by  his  agreement  with  the  own- 
er, may  detain  the  chattel  until  the  price  be  paid.    Lastly ^ 
there  was  not  sufficient  evidence  that  Lawion  had  commit- 
ted an  act  of  bankruptcy ;  for,  although  the  depositions  taken 
before  the  commisMoners  were  put  in,  yet  the  only  proof 
of  the  act  of  bankruptcy  was  by  the  bankrupt  himself;  and, 
although  the  statute  6  Geo.  4,  c.  16,  s.  92,  enacts,  that 
depositions  are  to  be  conclusive,  unless  the  commission  be 
disputed;  yet,  as  there  was  no  legal  evidence  of  the  act  of 
bsnkruptcy,  the  deposition  of  the  bankrupt  alone  as  to  that 
&ct  ou^t  not  to  have  been  received  or  considered  as  con- 
clusive. 

The  Court  said,  that,  as  the  depositions  were  used, 
and  no  objection  was  taken  at  the  trial,  it  was  too  late  to 
raise  it  now,  and  more  particularly  so,  as,  if  it  had  been 
then  done,  additional  evidence  might  have  been  adduced 
to  establish  the  act  of  bankruptcy. 
The  rule,  therefore,  was  granted  on  tlie  second  point  only. 

Mr.  Serjeant  Andrews  now  shewed  cause. — The  only 
question  is,  whether  the  defendant,  a  trainer,  has  a  lien 
OD  race  horses,  for  his  charges  in  keeping  and  training 
them,  they  having  been  left  with  him  for  the  latter  pur* 
pose.  The  case  of  Chase  v.  Westmore  does  not  apply^ 
as  there,  wheat  was  delivered  to  the  defendants,  who  were 
nuQers,  to  be  ground,  and  it  was  stipulated  that  it  was  to 

(«)  5  Mau.  &  Selw.  180. 
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1828.  be  returned  when  ground,  and  the  amount  of  the  price  of 
grinding  was  fixed  by  express  agreement  between  the 
parties.  Here,  however,  the  defendant  Messer,  is  not  to 
be  considered  as  an  inn-keeper,  or  a  person  exercising  a 
trade,  but  a  mere  livery-stable  keeper,  and,  as  such,  has 
no  lien  for  the  keep  of  horses  left  with  him,  as  the  owner 
may  either  ride  them,  or  take  them  away  when  he  pleases. 
In  Chapman  v.  Allen  (a),  it  was  held,  that,  if  a  person  re- 
ceive horses  or  cattle  to  agist,  paying  a  weekly  sum  for 
them,  they  cannot  be  detained  until  such  sum  be  paid,  un- 
less there  be  a  special  agreement  between  the  parties. 
The  horses  were  sent  to  Messer  for  the  sole  purpose 
of  being  trained,  and  in  Jones  v.  Pearle{b),  it  was  held, 
that  an  inn-keeper  cannot  sell  a  horse  left  with  him,  to 
satisfy  a  sum  due  for  his  keep.  But,  even  i{  Messer  had  a 
lien  on  the  horses,  it  was  waived  by  his  having  taken  them 
under  the  execution,  which  was  sued  out  at  his  own  in- 
stance, and  without  reference  to  his  lien,  and  he  became 
re-possessed  of  them  by  virtue  of  the  sale  made  to  him  by 
the  sheriff. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — The  defend- 
ant Messer  exercised  the  calling  or  employment  of  a  trainer 
of  horses,  he  therefore  cannot  be  considered  in  the  light  of 
a  livery-stable  keeper,  or  inn-keeper.  The  training  of  horses 
for  running  at  races  requires  a  considerable  degree  of 
skill,  and  cannot  be  assimilated  to  a  case  where  they  are 
left  for  the  mere  purpose  of  being  provided  with  food  or 
agistment.  A  horse  at  livery  may  be  used  by  his  owner 
as  occasion  may  require,  and  he  is  left  there  subject  to 
the  control  of  his  master,  but  a  horse  is  not  fit  to  be  en- 
tered to  run  a  race  until  he  has  undergone  a  regular  course 
of  training ;  and  the  trainer  is  obliged  to  exercise  a  great 
degree  of  skill,  to  get  him  into  proper  paces,  and  bring 

(«)  Cro.  Car.  271.  (/»)  1  Str.  656. 
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him  into  condition.     He,  thereforei  may  be  assimilated  to         1828. 
a  bailee  who  expends  labour  and  skill  in  the  improvement 
of  the  article  delivered  to  him,  and  who  has  a  right  of  lien 
until  his  charges  for  such  labour  be  paid.     If  a  dog  be 
trained  for  sporting,  the  person  who  breaks  him  in,  is  en- 
titled to  detain  him  till  he  is  remunerated  for  his  labour, 
and  the  keep  of  the  animal  is  a  very  trifling  part  of  the 
expense.     Although  it  has  been  said,  that  the  seizure  un- 
der the  execution  was  a  waiver  of  the  prior  right  of  lien, 
yet  that  objection  cannot  avail,  as  the  horses  were  never 
removed  from  Messer's  premises,  but  were  only  valued  to 
him  by  the  sheriff;  and  the  amount  of  such  valuation  was 
mnch  less  than  was  due  from  the  bankrupt  for  their  keep 
and  charges  for  training.     Though  the  act  of  bankruptcy, 
being  prior  to  the  levy,  might  operate  to  defeat  the  exe- 
cation,  still  the  defendant  Messer  was  remitted  to  his  ori- 
ginal right  of  lien ;  and  the  mere  valuation  by  the  sheriff 
could  not  have  the  effect  of  destroying  that  right.     As, 
therefore,  there  was  no  change  of  property,  the  only  effect 
of  the  levy  was  to  make  the  defendant's  lien  more  effectual 
and  secure. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court,  as  follows: — This  was  an  action  of  trover, 
brought  by  the  plaintiff,  as  assignee  of  Zatr/on,  a  bankrupt, 
against  the  defendant  Latour,  as  Sheriff  o(  Herlfordshire, 
and  Messer,  a  horse  keeper  and  trainer,  to  recover  the 
value  of  certain  horses  left  with  Messer  by  the  bankrupt, 
for  the  purpose  of  being  trained  for  racing.  Two  ques- 
tions have  been  raised, — First,  whether  Messer  had  a  lien 
on  the  horses  for  their  keep  and  charges  for  training, 
and  secondly,  whether,  if  he  had  such  lien,  it  was  not 
destroyed  by  his  having  levied  and  taken  the  horses  in 
execution  for  a  debt  due  to  him  from  the  bankrupt; 
uid  if  the  answer  to  either  of  these  questions  be  un- 
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1828.  favorable  to  the  defendants,  they  can  have  no  valid  de- 
fence to  this  action.  We  are  of  opinion,  that  it  is  un* 
necesssary  to  consider  the  first  question ;  as,  if  Messer  ever 
had  a  lien,  it  was  destroyed  by  his  suing  out  the  execution 
at  his  own  suit.  If  he  had  relinquished  or  given  up  his  right 
to  the  possession  of  the  horses,  his  lien  would  have  been  de- 
stroyed. If  a  third  person  had  sued  out  execution,  Me$* 
$er  might  have  insisted  on  his  lien,  but  he  himself  caused 
the  sheriff  to  seize  the  horses  and  sell  them  under  the 
writ,  and  he  expressly  affirmed  the  right  to  sell,  by  becom* 
ing  the  purchaser  himself.  He,  therefore,  not  only  set  up 
no  lien  against  the  sale,  but  thought  his  best  title  was  to 
be  acquired  under  it.  The  instant  the  horses  were  seised 
under  the  writ,  the  right  of  possession  passed  to  the  sher- 
iff, in  order  to  enable  him  to  sell,  and  such  right  was  en- 
tirely gone  from  Messer.  After  he  had  relinquished  it, 
he  did  not  acquire  it  again  by  virtue  of  his  lien,  but  as  a 
purchaser  from  the  sheriff.  Although  the  equitable  right 
of  lien  which  exists  between  debtor  and  creditor,  cannot 
be  too  much  favoured,  yet  it  does  not  extend  to  a  case 
where  the  rights  of  third  persons  intervene,  who  claim 
under  the  estate  of  an  insolvent,  or  of  a  party  who  has 
become  bankrupt;  and  if  a  person,  having  in  bis  hands 
goods  of  a  third  party,  does  not  claim  a  right  of  lien,  but 
gives  up  possession  without  insisting  on  his  lien,  he  there- 
by waives  it.  On  this  ground,  therefore,  we  are  of  opinion 
that  this  rule  must  be — 

Discharged  (a). 

(a)  See  Wallace  T.  Woodgate,  1      1  Mood.  &  Malk.  236|  .$.  C.  3 
Ryan  &  Mood.  193;  S.  C.  I  Carr.      Carr.  &  Payne,  620. 
&  Payne,  676;  Bcvan  v.  Waters, 
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\B2B. 

Marmaduke  Strother  and  Hannah  Strother  r.  Ro-     Wedneuta 

BERT  Barr  and  Lewis  Morgan.  June  2Sth. 

I  lIIS  was  an  action  on  the  case,  brought  to  recover  in  an  action  on 

damages  for  an  injury  done  by  the  defendants  (commis-  ^\J^J^  t'" 

noners  for  regulating  the  town  o{  Leeds),  to  the  reversion-  thepiainUflEi're- 

«   ,         1   .     ./w»     1  11.         1  verilon,  they 

try  interest  of  the  plaintins,  by  pulling  down  certain  posts  proved  that  they 

which  supported  a  wooden  building  devised  to  the  plain-  ^^oiTunde" 

tifi  as  tenants  in  common,  which  posts  the  defendants  al-  ■  de^ie;  and  a 

^  ^  *  witnew  ttated 

Iq^  to  be  a  public  nuisance.  that  he  occupied 

At  the  trial,  before  Mr.  Justice  Bay  ley,  at  the  last  miset'unde/"^' 

Assises  at  Yari,  the  plaintiffs  called  two  witnesses,  of  the  |SJjj[lJd5lll"ie 

mmeaodftgleand  Miher:  the  former  of  whom  said,  **  that  !>•(>  't  first  an 

t  •"■  nii.ii**  •  i.i_  asreement  in 

be  occupied  part  of  the  building  m  question ;  that  the  writing,  which 

pluntiffs  were  his  landlords ;  that  he  took  the  premises  of  .no'Sn^iltncM 

both  of  them ;  that  he  had  an  agreement  in  writing,  which  "aid.  that  he  oc- 

be  signed  his  name  to,  at  the  rent  of  SL  18«.  a  year ;  that  be  one  of  the  piain- 

liad  held  seven  years,  and  had  wrought  out  the  rent  every  that  he ^did  not 

year;  and  that  MUner  occupied  another  part  of  the  build-  ^^^^'ihit*" 

ing  on  the  same  floor  as  the  witness ;"  and  Mtlner  said,  *'  that  there  was  luf- 

,  i»  1         i  •I  11-     •/»•  TIT  ficient  evidence 

he  paid  rent  for  what  he  occupied  to  the  plamtiti  Mr*  togototheJury, 

Strother,  and  that  he  did  not  know  Miss  Strother:'    On  S^ih^h"/^^^ 

which  it  was  objected  for  the  defendants,  that  the  plain-  piers  under  both 

^  "^  the  plaintiff. 

tiffs  could  not  recover,  on  two  grounds: — First,  that  they  Butgwir, 

had  not  proved  a  joint  interest  in  the  premises,  or  that  not  incumbent 

they  were  entitled  to  recover  as  reversioners,  as  one  of  the  ^produw^thf* 

witnesses  stated  that  he  occupied  under  one  only ; — and  agreement,  in 

CI  i-i¥-f-"ii  order  to  iliew 

Secondly,  that  the  written  agreement  which  Ingle  said  he  the  nature  of 

had  signed,  should  have  been  produced.     A  verdict  was     *"  "^*" 

taken  for  the  plaintiffs,  damages,  one  shilling,  the  learned 

Judge  reserving  leave  to  the  defendants  to  move  to  set  it 

aside,  and  that  a  nonsuit  might  be  entered,  in  case  the 

Court  should  be  of  opinion  that  either  of  those  objections 

was  well  founded. 
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1828.  Mr.  Serjeant  Cross ^  in  the  last  Term,  obtained  a  rule 

Strotiier      **'**«  *"^  cited  the  case  of  Cotterill  v.  Hobby  (a). 


9. 

Barr. 


Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term, 
shewed  cause,  and — 

Mr.  Serjeant  Cross  having  been  heard  in  support  of  his 
rule,  the  Court  took  time  to  consider,  and,  being  divided 
in  opinion,  they,  on  this  day,  delivered  their  judgments 
seriatim  as  follows : — 

Mr.  Justice  Gaselee. — This  case  comes  before  the 
Court  upon  a  motion  to  set  aside  a  verdict  which  has  been 
found  for  the  plaintiffs,  with  one  shilling  damages,  and  to 
enter  a  nonsuit.     The  cause  was  tried  before  my  brother 
Bayley,  at  the  last  Assizes  for  the  county  of  York,  It  wasan 
action  on  the  case  for  an  injury  done  by  the  defendants  to 
the  reversionary  interest  of  the  plaintiffs  in  a  certain  wooden 
building  called  Noah's  Ark,  by  pulling  down  certain  posts 
and  foundation  stones  which  formed  part  of  the  support  of 
the  building,  projecting  over  a  beck  or  stream.     The  on- 
ly point  to  be  now  considered,  is,  whether  or  not  the  plain- 
tiffs sufficiently  proved  that  they  had  a  reversionary  in- 
terest.    In  the  declaration,  the  premises  were  stated  to  be 
in  the  occupation  of  one  Joseph  Ingle  and  one  WilUam 
Milner.     Ingle  was  called  to  prove  the  plaintiffs*  case,  and 
he  stated,  that  he  was  tenant  to  the  plaintiff^s,  and  occupi- 
ed a  part  of  the  *^  Noafis  Ark,''  and  that  Milner  occupied 
another  part ;  that  he  (Ingle)  had  held  it  for  seven  years 
at  the  yearly  rent  of  SI,  18^.,  and  that  at  first  he  had  an 
agreement  in  writing,  which  he  had  signed.    The  plaintiffs 
then  put  in  the  will  of  Mary  Strother,  the  mother  of  the 
plaintiffs,  which  was  read,  when  it  appeared  that  the 
premises  in  question  were  devised  to  Marmaduke  Strother 

(a)  4  Bam.  &  Cress.  465;  S.  C.  6  Dowl.  &  Ryl.  551. 
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and  Hannah  Stroifter,  the  plaintiffs,  as  tenants  in  common.         1828. 
Milner^  the  other  tenant,  being  called,  stated,  that ''  he  had 
paid  rent  for  that  part  of  the  building  which  he  occupied  yin- 
ier  Marmaduke  Stroiher,  and  that  he  did  not  know  Hannah 
Siroiher.^'    It  did  not  appear  that  Milner  had  made  any 
written  agreement;  but  it  was  contended,  by  the  counsel 
for  the  defendants,  that  the  plaintiffs  should  have  produc- 
ed the  agreement  signed  by  Ingle;  as   (amongst  other 
things)  the  quantum  of  damages  which  they  would  be  en- 
titled to  recover  would  depend  upon  the  length  of  Ingle's 
term;  and  it  was  also  objected,  that  Milner  merely  proved 
a  tenancy  under  one  of  the  plaintiffs,  viz.  Mr.  Strotfter 
only.     The  learned  Judge  who  tried  the  cause,  thinking 
it  desirable  to  have  the  case  decided  upon  the  merits,  di- 
rected a  verdict  to  be  entered  for  the  plaintiffs,  reserving 
kave  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  should  have 
been  nonsuited  on  the  above  objections.     In  consequence 
of  the  leave  so  given,  an  application  has  been  made  to  this 
Court,  and  a  rule  granted,  calling  on  the  plaintiffs  to  shew^ 
cause  why  that  verdict  should  not  be  set  aside  and  a  non- 
stdt  entered  in  lieu  thereof.     Coimsel  have  been  heard  on 
that  rule,  and  my  opinion,  unfortunately,  differing  from 
some  other  members  of  the  Court,  it  devolves  on  me  first  to 
state  my  views  of  the  question.     Upon  the  best  consider- 
ation I  have  been  able  to  give  the  case,  I  am  of  opinion 
that  the  rule  should  be  discharged.     I  do  not  mean  to 
deny  the  principle  long  established,  that  the  contents  of  a 
written  agreement  cannot  be  proved  otherwise  than  by  the 
(Koduction  of  the  instrument  itself;  and,  had  it  been  ne- 
cesslury  in  this  case   to  have  proved  the  terms  of  the 
tenants^  holding,  I  should  have  been  of  opinion  that  the 
•production  of  the  agreement  would  have  been  the  only  pro- 
per evidence.     But  it  docs  not  appear  to  me  to  have  been 
necessary  that  any  one  item  of  the  agreement  should  have 
been  proved.     The  facts  required  to  be  shewn  were  simp- 

VOL.  II,  p 
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I82d.        ly  these: — That  the  plaintiffs  had  an  interest  in  the  pre- 
mises, and  that  the  persons  named  in  the  declaration  were 
V.  their  tenants.    These  two  facts  were  capable  of  proof,  and 

were  actually  proved,  without  the  production  or  interven- 
tion of  any  agreement.  In  the  course  of  the  last  year  a  case 
was  decided  in  the  Court  of  King's  Bench,  in  every  respect 
so  like  the  present,  that  I  cannot  perceive  the  smallest 
ground  of  distinction  between  them.  Without  going  into 
all  the  authorities  on  the  subject,  I  shall,  therefore,  merely 
refer  to  that  case,  which  appears  to  me  to  be  an  authority 
decisive  of  this  point.  It  is  the  case  of  The  King  v.  The 
Infiabitanis  of  the  Holy  Trinity,  and  St.  Margaret, 
Hull  (a).  The  question  there  was,  whether  or  not  a  pau- 
per was  entitled  to  a  settlement  in  respect  of  the  occupa- 
tion of  a  tenement  of  the  yearly  value  of  10/.  In  order  to 
prove  the  right  of  settlement,  the  counsel  for  the  appellants 
were  proceeding  to  shew  that  the  pauper  was  in  the 
occupation  of  a  tenement  of  that  value,  and  had  paid  rent 
for  it,  when  the  respondent's  counsel  interposed,  and  asked 
the  pauper,  whether  the  contract  under  which  he  held  the 
tenement  was  not  in  writing;  and,  upon  his  answering  in 
the  affirmative,  it  was  objected,  that  no  parol  evidence 
<could  be  received  upon  the  subject,  but  that  the  document 
itself  must  be  produced,  or  the  loss  of  it  proved.  The 
counsel  for  the  appellants  submitted,  in  reply,  that  they 
were  not  examining  as  to  the  contents  of  the  document, 
which  were  immaterial  to  the  issue,  as  all  that  they  pro- 
posed to  prove,  was  the  fact  of  the  occupation  of  the  te- 
nement, and  the  amount  of  the  rent;  which  they  contend- 
ed they  had  a  right  to  do,  by  the  cross-examination  of  the 
pauper,  without  any  reference  to  the  Mrritten  agreement. 
The  Court  of  Quarter  Sessions  thought  that  the  agreement 
ought  to  have  been  produced,  or  its  absence  accounted  for, 
and  that,  licither  having  been  done,  its  contents  could  not 

(a)  1  Man.  tSc  Ryl.  444;  5.  C.  7  Barn.  &  Cress.  61K 
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be  piOTed  Jby  parol  The  evidence  waBConaequently  reject*        1828. 

ed«    Tke  caie  was  afterwards  brought  before  the  Court  of 

Kimg^M  Betteif  when  counsel  in  support  of  the  order  of  Ses- 

nous  cited  the  case  of  TheKingY.  The  Inhabitants  of  Casile 

Mortam  (a),  where  an  unstamped  agreement  in  writing,  for 

the  purpose  of  letting  a  tenement  at  a  certain  rent,  being  lost, 

it  was  held,  that  parol  evidence  of  its  contents  was  not  ad- 

msaible  to  shew  the  value  of  the  tenement.     But  in  that 

eise  the  plaintiff  was  not  merely  to  prove  the  relation  of 

hndlord  and  tenant,  but  also  that  there  was  a  rent  of  the 

Yilue  of  10/.  a  year,  which  was  the  essence  of  the  case, 

»d  could  only  be  proved  by  the  production  of  the  contract 

belf ;  and  Liord  Chief  Justice  Abbott  having  been  referred 

Iqr counsel  to  the  case  of  Dover  v.  Maestaer  (b),  said: 

**  The  promissory  note  was  there  admitted  in  evidence,  on 

die  ground  that  the  defendant,  who  had  been  guilty  of  a 

crime,  should  not  be  allowed  to  relieve  himself  from  the 

consequences  of  it  by  such  an  objection.     And  so,  in  the 

cneoffoiigery,  a  prisoner  cannot  object  that  the  forged 

ioitniment,  when  produced,  cannot  be  given  in  evidence  for 

wsot  of  a  proper  stamp.    But  this  case  is  very  different ;  for 

tbe  parties  here  seek  to  shew  the  value  of  a  tenement  by 

the  proof  of  a  contract  previously  entered  into  respecting 

it.  The  contract  was  not,  therefore,  in  this  case,  collateral, 

but  of  the  very  essence  of  the  case." 

b  the  case  of  The  King  v.  T/te  Inhabitants  of  HttU, 
Mr.  Justice  Bayley^  interrupting  counsel  in  the  course  of 
the  argument,  said  (r):  *'  The  appellants  did  not  enquire 
iato  the  terms  or  contents  of  the  written  agreement :  they 
m^j  asked  a  question  as  to  the  fact,  whether  the  pauper 
had  or  had  not  been  tenant  of  the  premises,  in  a  particu- 
lar parish.  Surely,  in  reply  to  that  question,  the  witness 
ought  to  have  been  allowed  to  say,  *  I  was  the  tenant  of 

\a)  3  Bam  &  Aid.  588.  (6)  5  Esp.  Rep.  92. 

{a)  1  Man.  &  Ryl.  446. 
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1828.         A.* "  And,  in  giving  the  judgment  of  the  Court,  that  learn- 
^^     "^     ^       ed  Judse  said:  "The  contents  of  this  written  agreement, 

StROTHRR  °  1  r 

V.  undoubtedly, could  not  be  proved  by  parol;  and,  therefore, 

it  was  properly  held,  in  the  cases  which  have  been  cited, 
that  where  such  a  written  agreement  was  in  existence,  the 
terms  of  the  tenancy,  or  the  amount  of  the  rent,  could  be  prov- 
ed only  by  the  production  of  the  agreement  itself.  But  the 
rule  of  law  does  not  go  so  far  as  to  prevent  the  admis- 
sion of  parol  evidence  of  the  fact,  that  the  relation  of  land- 
lord and  tenant  existed  between  particular  parties,  at  a 
particular  time,  in  a  particular  parish.  I  think,  decidedly, 
that  proof  by  parol,  of  the  fact  of  the  pauper's  having  been 
tenant,  was  receivable,  and,  therefore,  that  the  Sessions 
were  wrong.'* — Now,  what  was  the  evidence  in  this  case? 
There  was  not  one  syllabic  of  proof  of  what  quantity  of 
rent  was  reserved,  or  to  be  paid,  under  the  agreement, 
and  it  was  not  necessary  to  prove  any  thing  of  that  kind. 
All  that  it  was  requisite  to  prove  was,  that  the  plaintifii 
were  the  landlords  of  the  premises  mentioned  in  the  de* 
claration;  that  they  were  tenants  in  common;  and  that 
the  persons  named  as  tenants  in  the  declaration,  held 
under  them.  Now,  how  were  those  facts  proved?  The 
landlords'  right  was  proved  by  the  best  of  all  possible  evi* 
dence.  They  claimed  under  a  devise  by  Mary  Strother^ 
and  her  will  was  put  in  and  read,  when  it  clearly  appeared 
that  the  plaintiffs  were  tenants  in  common,  and  were  en- 
titled to  the  interest  they  claimed  under  such  will.  The 
next  fact  proved  was,  that  Ingle  and  Milner  were  tenants 
of  the  plaintiffs,  and  were  in  possession  and  occupied  un^ 
der  them.  That,  I  conceive,  would  be  primd  fade  evi- 
dence of  a  seisin  in  fee,  although,  perhaps,  of  itself  not  suf- 
ficient. The  first  witness,  however,  proved  not  merely  that 
he  occupied  the  premises,  but  that  he  was  in  possession  as 
tenant  thereof  to  both  the  plaintiffs,  to  whom  he  paid  rent 
That  was  all  that  it  was  necessary  to  enquire  into.  The 
objection  taken  at  the  trial  was,  that  there  was  no  evi- 
dence of  the  value  of  the  reversionary  interest  claimed  hy 
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the  plaintiffs;  and  therefore,  that  the  damages  could  not         1828. 
be  ascertained.     If,  indeed,  the  plaintiffs  had  gone  for  dam- 
ages commensurate  with  their  title,  and  wanted  to  prove  it, 
that  would  have  raised  a  different  question,  and  they  must 
have  taken  some  other  course  to  make  out  their  case.    But 
the  plaintiffs  did  not  go  for  damages,  if  they  had,  they 
would  no  doubt  have  produced  the  agreement,  that  being 
the  best,  or  indeed  the  only,  proof  of  the  extent  of  their 
interest.  Thb  is,  therefore,  like  every  other  case,  where  no 
real  damages  are  to  be  proved.     It  was  shewn  that  an  inju- 
ry was  done ;  but  the  plaintiffs  were  content  to  take  nominal 
damages.     In  such  a  case,  can  it  be  requisite  to  prove  the 
whole  extent  of  their  title  to  the  reversion  ?  I  apprehend 
not;  because,  in  the  case  which  will  most  probably  be  re- 
lied on  as  deciding  this  point,  the  Court,  although  there  was 
00  evidence  of  damages,  held,  that  the  party  was  entitled 
to  a  shilling.     I  allude  to  the  case  of  CoiteriU  v.  Hobby  (a), 
which  was  an  action  for  an  injury  done  to  the  plaintiff's 
reversionary  interest  in  land,  by  cutting  down  a  tree. 
The  first  witness  stated,  that  he  was  tenant  to  the  plaintiff 
under  a  written  agreement ;  and  the  Court  held  that  it 
was  necessary  to  produce  that  agreement,  because  the  ques- 
tion was,  whether  or  not  the  tree  had  been  demised  to  the 
tenant  together  with  the  land,  and  that  fact  could  only  be 
ascertained  by  a  reference  to  the  agreement  itself.     As, 
however,  there  is  no  question  of  that  sort  here,  I  do  not 
think  the  case  at  all  applicable.    Besides,  the  Court  there 
held,  that  the  plaintiff  might  recover  on  the  count  in  tro- 
ver, the  defendants  having  cut  down  a  tree  which  was  prov- 
ed to  belong  to  the  plaintiff;  but,  whether  he  claimed  it  as 
reversioner,  or  as  occupier  of  the  premises,  or  by  any  other 
title,  was  not  the  question  for  the  consideration  of  the 
Court.     The  plaintiff  was  clearly  entitled  to  the  tree,  in 
whatever  character  he  sued,  vix,  as  reversioner,  or  as  occu- 

(a)  4  Bam.  &  Cress.  4f»5;  S.  C.  6  Dow.  &  Ryl.  651. 
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1828.         pier,  and  was  also  entitled  to  recover  the  value  of  the  tred, 
STROTHsa      inasmuch  as  evidence  was  given  to  prove  his  title  to  it.    I 

V.  am,  therefore,  of  opinion  that  this  rule  ought  to  be  dis- 

Barb.  .  . 

charged. 

Mr.  Justice  Burrovoh. — I  am  extremely  sorry  to  difibr 
from  my  brother  Gaselee,  but  I  am  clearly  of  opinion,  that 
this  rule  ought  to  be  made  absolute.  The  application  of  the 
rules  of  evidence  depends  mainly  on  the  nature  of  each  par- 
ticular action.  Here,  the  plaintiffs  claimed  to  have  a  rever- 
sionary interest  in  lands  which  are  in  the  possession  dr 
occupation  of  other  persons;  but  it  must  be  recollected, 
that  the  defendants  are  entire  strangers  to  such  interest, 
as  they  are  not  the  tenants  or  occupiers,  but  merely  wrong- 
doers. I  admit  that  payment  of  rent  is  primd  fade  evi- 
dence of  a  reversion  in  the  plaintiffs*,  but  when  one  of  the 
witnesses  said,  that  he  was  tenant  to  the  plaintiffs,  and  that 
he  held  under  a  written  agreement,  no  parol  evidence  was  re- 
ceivable. The  agreement  itself  should  have  been  produced ; 
as,  whether  or  not  the  plaintiffs  were  entitled  to  a  revet- 
sion,  would  depend  on  the  construction  of  that  instrument, 
which,  when  produced,  might  shew  an  interest  different 
from  that  of  a  reversionary  interest.  It  is  impossible  to 
say  what  interest  the  plaintiffs  had,  unless  the  agreement 
were  put  in.  It  was  not  produced,  and  therefore  there 
was  no  evidence  to  go  to  the  Jury,  to  prove  what  rever- 
sion the  plaintiffs  had.  They,  therefore,  failed  in  a  roost 
material  point.  The  verdict  having  been  taken  for  no- 
minal damages  proves  nothing.  There  was  no  evidence 
that  entitled  the  plaintiffs  to  damages.  If  I  had  presided 
at  the  trial,  I  should  have  directed  a  verdict  for  the  de- 
fendants. It  is  the  common  course  in  trials  at  Nisi  Prius, 
if  a  party  holds  under  a  contract  in  writing,  to  produce  it, 
and  no  other  evidence  is  receivable  to  explain  or  vary  its 
contents ;  and  here,  as  the  plaintiffs  did  not  produce  the 
agreement,  although  it  was  proved  to  be  in  writing,  they 
made  out  no  case  against  the  defendants,  as  wrong-doers. 
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This  is  uot  like  the  case  of  an  action  of  ejectment,  where  1828. 
a  party  holds  under  a  lessor;  in  which  it  would  be  suffi- 
cient to  shew  a  holding.  Still,  however,  if  such  holding 
were  under  a  written  agreement,  the  instrument  itself 
should  be  produced.  Upon  the  whole,  therefore,  it  ap« 
pears  to  me,  that  the  general  rule  of  evidence,  as  laid  down 
by  the  text  writers,  with  respect  to  the  admissibility  of 
parol  evidence  to  explain  the  contents  of  a  written  instru- 
ment, is  particularly  applicable  to  this  case  ;  and  as  one  of 
the  witnesses  proved  that  he  held  under  a  written  agree* 
menty  it  ought  to  have  been  produced.  I,  therefore,  think 
that  the  rule  for  setting  aside  the  verdict  for  the  plaintiffs, 
sod  finr  entering  a  nonsuit,  should  be  made  absolute* 

Mr.  Justice  Park. — The  first  point  to  be  considered  in 
this  case,  and  which  was  raised  at  the  trial,  is,  whether 
there  Uras  sufficient  evidence  to  go  to  the  Jury,  of  an  oc- 
capation  of  the  premises  in  question  by  Ingle  and  Milner^ 
(he  two  persons  named  in  the  declaration,  under  the 
joint-ownership  of  the  two  plaintiffs,  and  not  of  one 
singly;  the  witness  Ingle  having  proved  his  tenancy 
under  both  Marmaduke  Strother  and  Hannah  Sir  other; 
and  Afilner,  the  other  witness,  having  only  proved  his 
tenancy  under  Marmaduke  Strotlier  alone.  On  this  point, 
I  think  that  there  is  little  if  any  doubt  as  to  the 
sufficiency  of  the  evidence  of  a  joint  holding  under  the 
tiro  plaintiffs.  The  first  witness  proved  a  payment  of 
rent  to  both,  and  the  other  only  stated  that  he  did  not 
know  Miss  Strother^  that  he  had  paid  rent  to  her  bro- 
ther, and  that  the  payment  was  made  for  a  part  of  the  same 
tenement  for  which  the  other  tenant  paid  the  two  plain- 
tiffs jointly.  I  am  therefore  of  opinion  that  there  was  suf- 
ficient evidence  of  a  joint  ownership  in  the  plaintiffs,  and  of 
a  tenancy  by  both  the  occupiers.  The  main  question  then 
is,  whether,  in  order  to  prove  a  reversion  in  the  plaintiffs,  it 

was  necessary  to  give  more  evidence  than  was  given  at  the 
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1828.         trial;  viz.  whether  it  was  requisite  to  produce  the  agrec- 
stivother      ™cnt  under  which  one  of  the  tenants  said  he  had  held  a 
«•  part  of  the  premises  demised.     I  am  of  opinion  that  it  was 

not.  Let  us  see  what  was  proved.  The  plaintiffs  had  the 
property  devised  to  them>  as  tenants  in  common,  by  the 
will  of  Mary  Strother,  which  was  read.  It  does  not  state 
what  quantum  of  estate  they  had:  but,  in  the  absence  of 
other  proof,  the  estate  being  devised  to  them,  and  rent 
being  paid  to  them,  it  is  to  be  presumed,  until  the  contra- 
ry be  shewn,  to  be  a  tenancy  in  fee.  The  occupiers  could 
not  have  the  fee ;  for  that  would  have  required  a  convey*^ 
ance  by  deed :  whereas  this  is  only  said  to  be  an  agree-, 
ment.  But  it  was  said  by  counsel  at  the  trial,  that  the 
agreement  ought  to  have  been  produced,  because  (amongst 
other  things)  the  plaintiffs,  without  it,  could  not  shew  the 
amount  of  the  damages ;  for  they  could  not  shew  the  €x* 
tent  of  their  reversion,  upon  the  duration  of  which  their 
injury  and  damage  would  depend.  That  is  certainly  so: 
but  what  is  that  to  the  defendants?  The  plaintiffs  are  the 
losers  by  that,  and  they  have  lost;  for  they  have  only  go( 
a  verdict  for  one  shilling  damages:  and,  if  they  had  only 
had  a  week's  reversion^  they  could  not  have  got  less.  Thi0> 
I  think,  is  all  that  I  need  say  on  this  part  of  the  case. 
I  should  have  gone  further,  but  I  apprehend  I  am  ful- 
ly borne  out  by  authorities,  in  the  opinion  I  have  ex- 
pressed as  to  this  point,  although,  in  this  matter,  as 
well  as  in  most  others,  there  is  a  contrariety  of  deci- 
sions. I  am  a  great  enemy  to  vacillations  in  judgments; 
and  even  if  there  were  many  cases  the  other  way,  yet, 
finding  cases  comparatively  modern  in  support  of  my 
present  opinion,  I  think  it  better  to  stand  upon  the  lar 
ter  authorities.  The  doctrine  I  wish  to  be  under- 
stood as  holding,  is  this: — That  parol  evidence  of  the 
contents  of  a  written  instrument  cannot  be  given,  where 
the  contract  contained  in  such  instrument  is  the  subject  of 
the  suit;  because  the  tertns  of  the  agreement  must  depend 
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on  the  written  instrument.     Thus,  in  the  case  of  Brewer         1828. 
T.  Palmer  (a),  where  an  action  of  assumpsit  for  the  use 
and  occupation  of  certain  premises,  which  had  been  de- 
mised by  an  agreement  in  writing,  was  brought,  Lord  El' 
cbn,  then  Chief  Justice  of  this  Court,  nonsuited  the  plain- 
tiff on  the  non-production  of  the  writing:  and  properly, 
because  the  terms  of  the  holding  must  have  been  proved ; 
and  they  could  be  allowed  to  appear  only  from  the  agree- 
ment itself.     The  principle,  as  far  as  I  have  been  able  to 
discover  it  by  reference  to  many  cases,  is  that  shortly  stat- 
ed by  my  Lord  Tenierden,  in  his  usual  neat  and  precise 
mtDiier,  "  The  parties  seek  to  shew  the  value  of  a  tene- 
ment by  the  proof  of  a  written  contract  previously  entered 
into  respectuig  it.    The  contract,  therefore,  was  not  coUat- 
erd  but  of  tke  very  essence  of  the  case;^  and  therefore 
it  could  not  be  proved  by  parol  evidence.     That  was  the 
(^ion  his  Lordship  gave  in  a  short,  but  very  correct 
jodgment,  in  the  case  of  The  King  v.  The  Inhabitants  of 
Castle  Morton,  to  which  my  brother  Gaselee  has  alluded. 
There,  a  pauper,  being  removed,  claimed  a  settlement  by 
reason  of  his  having  rented  a  tenement  of  ten  pounds  a 
year,  which  ^it  appeared  that  he  held  under  a  written 
agreement;  inasmuch,  therefore,  as  the  amount  of  the 
rent  agreed  to  be  paid  could  not  be  ascertained  without 
reference  to  the  agreement,  the  Court  held  that  it  should 
have  been  produced;  as  the  contract  was  not  collatercU, 
but  of  the  very  essence  of  the  case.    The  same  observation 
applies  to  the  case  of  Dover  v.  Maestaer  (i).     On  the 
other  hand,  there  is  a  case  which  has  not  been  noticed, 
m.  that  of  Bucher  v.  Jarratt  (c),  which  was  decided 
in  the  year  180^,  where,  in  an  action  of  trover  for  the 
certificate  of  a  ship's  registry,  it  was  held  that  the  certifi- 
cate might  be  proved  by  the  production  of  the  registry 

W  3  Esp.  Rep.  213.  (h)  5  Esp.  Rep.  92. 

(( )  3  Bos  &  Pul.  H3. 
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1828.        from  which  it  was  copied  ^  although  no  notice  had  been 
given  to  produce  the  certificate  itself.     Lord  Alvanley 
was  then  Chief  Justice  of  this  Court,  and  each  of  the 
Judges   gave  his  opinion  at  length  in  that  case.    The 
judgment  of  Mr.  Justice  Chambre,  in  particular,  states 
the  point  most  neatly,  and  carries  the  principle  to  the 
full  extent  of  the  present  case ;  he  says :  "  There  is  an 
essential  difierence,  as  I  conceive,  between  the  mode  c£ 
proving  a  very  general  or  a  very  minute  description  of  a 
written  instrument.    The  rule,  undoubtedly,  is,  that  no 
evidence  can  be  received  of  the  contents  of  a  written  in- 
strument, but  the  instrument  itself.    But,  in  this  case,  the 
plaintiflPs  declared  in  trover  for  a  written  instrument,  de- 
scribing it  generally,  and  not  referring  to  its  contents,  of 
which  evidence  could  not  have  been  received,  as  no  notice 
had  been  given  to  the  defendant  to  produce  the  instrument 
itself."    There  is  also  the  case  oi  How  v.  Hall{(i)^  which 
was  decided  in  1811,  on  the  same  principle  as  that  which 
I  have  just  mentioned.     It  was  an  action  of  trover  for  a 
bond,  and  it  was  contended  that  the  plaintiff  might  give 
parol  evidence  of  it,  to  support  the  general  description  of 
the  instrument  as  set  forth  in  the  declaration,  it  not  being 
necessary,  in  such  an  action,  to  go  into  minute  particulars 
of  the  contract,  or  to  produce  the  instrument  itself;  and 
the  Court,  having  entered  fully  into  the  case,  held,  that  in 
the  nature  of  things  it  was  not  necessary  that  it  should  be 
so,  and  that  the  production  of  tlie  bond  was  not  required. 
The  same  point  was  decided  by  Lord  Ellenborough,  at 
Guildhall,  in  the  case  of  Corder  v.  Hannam  (b). 

In  JoUey  v.  Taylor  (c),  which  was  an  action  of  a^^umpnV, 
against  the  proprietor  of  a  stage  coach,  on  a  promise  to 
carry  three  promissory  notes  of  5/.  each,  from  Ware  to 
l^ondon,  it  was  objected  by  Mr.  Serjeant  Best,  that,  be- 
fore the  plaintiff  could  be  permitted  to  give  parol  evidence 

(a)  14  East,  274.  (b)  M.T.  1813.  (c)  1  Cumpb.  143. 


IN  THE  NINTH  YEAR  OF  OFO.  IV.  '819 

of  the  contents  of  the  notes,  he  should  have  proved  a  notice  1828. 
to  produce  them ;  as  promissory  notes,  like  all  other  writ- 
ten instruments,  should  speak  for  themselves,  and  cannot 
be  described  according  to  the  loose  recollection  of  wit- 
nesses; but  Sir  James  Memsfield  said:  ''A  notice  here 
appears  to  me  to  be  unnecessary.  I  can  make  no  distinc- 
tion, as  to  this  purpose,  between  written  instruments  and 
other  articles — between  trover  for  a  promissory  note^  and 
trover  for  a  waggon  and  horses.** 

So,  in  DavU  v.  ReynoldM  (a),  in  which  case  I  was  coun- 
sel for  the  plaintiiF,  just  before  I  left  the  bar,  Cawper  % 
Co.  of  London  had  bought  a  quantity  of  flax  of  Peacock 
if  Co.  9  who  resided  in  the  north  of  England^  the  flax  was 
consigned  to  Cowper  Sf  Co.,  and,  upon  its  arrival,  was 
landed  on  the  defendant's  wharf  in  London;  Cowper 
f  Co.  had  transmitted  to  Peacock  ^  Co.  their  acceptance 
for  the  amount,  and  sold  the  flax  to  the  plaintiff,  who  had 
paid  them  the  amount,  and  taken  a  receipt.  In  trover 
for  the  flax,  the  plaintiff*  was  allowed  to  prove  his  title  by 
parol,  although  the  bill  of  lading,  which  had  been  indors- 
ed to  him,  was  not  admissible  in  evidence  for  want  of  a 
itamp;  and  Lord  Eilenborough  said:  *'  The  right  of  pos- 
session follows  the  right  of  property.  When  the  goods 
arrived  at  the  wharf,  they  were  delivered  to  the  wharfinger 
as  the  bailee,  for  the  benefit  of  the  person  entitled.  At 
that  time,  Cowper  ^  Co.  were  entitled,  for  they  had  paid 
their  accepted  bill  for  the  goods,  which  does  not  appear 
to  have  been  dishonoured.  They  had  thereby  acquired 
aright  of  property,  which  they  were  competent  to  assign.*' 
In  Doe  dem.  Sir  Mark  Wood  v.  Morris  (6),  it  was  held, 
that,  in  ejectment,  the  landlord,  having  proved  payment 
of  rent  by  the  defendant,  and  half  a  year's  notice  to  quit 
given  to  him,  cannot  be  turned  round  by  his  witness  prov- 
ing, on  cross-examination,  that  an  agreement  relative  to 

(«)  1  Stark.  Hep.  115.  (6^  12  East,  23?. 
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1828.         i/ie  land  in  question^  the  contents  of  which  the  witness  did 
'I  not  know,  was  produced  at  a  former  trial  between  the  same 

Strother  .  .  .  .1 

V.  parties,  and  was,  on  the  morning  of  the  trial,  seen  m  the 

hands  of  the  plaintiff's  attorney;  no  notice  having  been 
given  by  the  defendant  to  produce  that  paper:  for,  though 
it  might  be  an  agreement  relative  to  the  land,  it  might  not 
affect  the  subject-matter  of  the  action,  nor  even  have  been 
made  between  those  parties.    In  the  present  case,  it  could 
not  be  necessary,  in  order  to  prove  the  reversionary  inter- 
est to  be  in  the  plaintiffs,  to  produce  an  agreement  with 
their  tenant  or  lessee,  when  it  was  clearly  proved  that  they 
(the  plaintiffs)  held  the  premises  as  tenants  in  common, 
under  the  will  of  Mary  Strother,  which  was  given  in  evi- 
dence; and,  although  it  did  not  appear  what  precise  quoH' 
turn  of  interest  passed  to  them  by  that  devise,  still  there 
was  sufficient  primd  facie  evidence  of  a  holding  in  fee,  un- 
til the  contrary  was  shewn.    Lord  EUenborough,  in  giving 
his  judgment  in  the  case  of  Doe  dem.  Sir  Mark  Wood  v. 
Morris,  said:  *'  How  can  we  say  that  the  plaintiff  ought 
to  have  been  nonsuited  for  want  of  giving  the  best  evi- 
dence of  the  tenancy,  unless  it  appeared  that  there  was 
other  and  better  evidence  of  it  in  an  agreement  in  writing 
between  the  landlord  and  his  tenant,  which  the  landlord 
kept  back.   Enough,  at  least,  ought  to  appear  to  shew  that 
the  paper  not  produced  was  better  evidence  of  the  terms 
of  the  tenancy  than  the  evidence  which  was  received;  but 
it  did  not  appear  that  it  was  an  agreement  between  these 
parties,  or  that  it  was  an  exisiting  agreement  at  this  time. 
It  might  have  been  an  agreement  between  the  defendant 
and  his  former  landlord,  or  it  might  have  related  to  a  for- 
mer period  of  the  tenancy.     The  witness  did  not  profess  to 
know  any  thing  of  the  contents  of  the  paper,  but  only  that 
it  was  an  agreement  relative  to  the  lands  in  question.     We 
determined  a  case  of  Doe  dem.  Shearwoodr.  Pearson, 
similar  to  this,  in  the  last  term,  where  the  rule  for  a  new 
trial,  which  was  moved  for  on  the  same  ground,  was  finally 
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discharged."     In  the  case  of  Stevens  v.  Pinney  (a),  which         1828. 
was  an  action  for  work  and  labour,  the  plaintifT  having 
proved  the  value  of  the  work  done,  and  closed  his  case, 
one  of  the  defendant's  witnesses  swore  that  there  was  a 
memorandum  in  writing,  containing  an  estimate  ofthe  prices 
at  which  the  work  was  to  be  performed,  and  produced  a 
copy  in  the  hand- writing  of  the  plaintiff,  but  unstamped, 
and  not  signed  by  either  the  plaintiff  or  the  defendant. 
My  learned  brother  Burroughs  who  tried  the  cause,  held 
that  the  plaintiff  was  not  thereby  precluded  from  recover- 
ing on  the  common  counts,  as  it  did  not  appear  whether  or 
not  the  original  memorandum  was  in  existence;  and  that, 
as  the  defendant  had  given  no  notice  to  produce  it,  the 
testimony  should,  at  all  events,  have  come  from  one  of  the 
plaintiff's  witnesses  on  cross-examination.     I  do  not  think 
tbat  that  case  applies  to  the  present,  but  it  afterwards 
came  before  the  Court,  when  the  ruling  of  my  learned 
brother  was  confirmed.     But  it  seems  to  me  to  be  quite 
impossible  to  distinguish  the  reasoning  in  the  judgment 
of  the  Court  of  King's  Bench  in  the  case  of  The  King  v. 
The  Inhabitants  of  the  Holy  Trinity  and  St,  Margaret, 
Hull,  from  the  present.     If  that  case  be  law,  it  is  unneces- 
aary  to  go  back  to  more  remote  decisions.     Mr.  Justice 
Bayley,  in  giving  his  judgment,   said  {b):   ''  The  con- 
tents of  this  written  agreement,  undoubtedly,  could  not  be 
proved  by  parol ;  and,  therefore,  it  was  properly  held,  in 
the  cases  which  have  been  cited,  that,  where  such  a  written 
agreement  was  in  existence,  the  terms  of  the  tenancy,  or 
the  amount  of  the  rent,  could  be  proved  only  by  the  pro- 
duction of  the  agreement  itself.     But  the  rule  of  law  does 
not  go  so  far  as  to  prevent  the  admission  of  parol  evidence 
of  the  fact  that  the  relation  of  landlord  and  tenant  existed 
between  particular  parties,  at  a  particular  time,  in  a  par- 
ticular parish.     I  think,  decidedly,  that  proof  by  parol  of 

(c)  2  B.  Moore,  349.  (6)  1  Man.  &  Ryl.  44a 
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1828.  the  fact  of  the  pauperis  having  been  tenant,  was  receivable, 
and,  therefore,  that  the  Sessions  were  wrong."  The  rest 
of  the  Court  concurred  in  opinion  with  that  learned  Judge. 
There  is  a  discrepancy  between  the  cases  on  this  sub- 
ject, which  is  much  to  be  lamented.  The  case  of  The 
King  V.  T/te  Inhabitants  of  the  Holy  Trinity,  Hull,  is 
much  posterior,  in  point  of  date,  to  that  of  Cotterill  v. 
Hobby.  The  decision^  however,  on  which  I  chiefly  rely, 
and  to  which  I  pay  the  most  unfeigned  respect,  is  the  case 
of  Doe  dem.  Sheartoood  v.  Pearson.  The  short  note  of 
that  case,  as  reported  in  East  (a),  is  as  follows:  *'  The  ob- 
jection arose  upon  the  notice  to  quit.  The  son  of  the 
lessor  of  the  plaintiff  proved  that  he  had  received  rent  of 
the  defendant,  for  his  mother;  and  the  time  of  these  re- 
ceipts agreed  with  the  time  for  which  the  notice  to  quit 
was  given ;  but  he  also  spoke  of  the  time  for  quitting,  from 
a  written  agreement  entered  into  at  the  time  of  the  taking, 
between  his  mother  and  the  defendant,  which  he  said  he 
had  lately  seen  in  the  possession  of  his  mother;  where- 
upon the  objection  arose,  that  the  agreement  ought  to 
have  been  produced ;  which  was  over-ruled  by  Mr.  Justice 
Chambre  at  the  trial  at  York;  and,  on  its  coming  before 
the  Court  to  set  aside  his  opinion,  the  rule  was  finally  dis- 
charged." 

Now,  when  such  a  man  as  Mr.  Justice  Chambret  whose 
knowledge  in  his  profession  was  so  considerable,  whose 
clearness  of  head,  and  accuracy  of  understanding,  w«ne 
well  appreciated  by  all  his  contemporaries,  held  this  opin- 
ion; and  when  that  opinion  was  confirmed  and  sanctioned 
by  the  very  eminent  persons  who  were  at  that  time  Judges 
of  the  Court  of  King's  Bench — Lord  Ellenborougi,  Mr. 
Justice  Grose,  that  able  and  consummate  lawyer,  Mr. 
Justice  Le  Blanc,  and  Mr.  Justice  Bayley — greatly  as  I 
lament  differing  from  my  Lord  Chief  Justice  and  my  bro- 

(a)  12  East,  239,  n. 
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ther  Bmrromghf  whose  opinions  I  highly  respect  and  value;         1828. 
if  I  err,  I  err  with  those,  to  err  with  whom,  and  on  whose 
authority,  no  Judge  need  be  ashamed.     I,  therefore,  agree 
with  my  brother  Gaselee  in  thinking  that  this  rule  ought 
to  be  discharged. 

Lord  Chief  Justice  Best. — Since  this  case  was  argued 
at  the  bar,  it  has  occupied  a  great  deal  of  my  attention, 
and  I  have  anxiously  endeavoured  to  reconcile  my  opinion 
with  those  of  my  two  learned  brothers  from  whom  I  have 
die  misfortune  to  differ.     I  have  not,  however,  been  able 
to  do  so.     I  therefore  feel  it  my  duty  to  declare  my  senti- 
ments, notwithstanding  I  feel  great  distrust,  after  what  I 
hate  just  heard. 

i  seldom  pass  a  day  in  a  Court  of  Nisi  Prius  without 
vishing  to  see  some  written  statement  of  the  transactions 
oat  of  which  causes  of  action  arise;  for,  from  want  of  at- 
tentioa  and  observation  at  the  time,  as  well  as  from  the 
kaperfection  of  human  memory,  and  from  witnesses  fre^ 
gently  being  too  ignorant  to  understand  what  is  passing 
on  the  points  they  are  called  on  to  prove,  or  being  too 
nrach  under  the  influence  of  prejudice  to  give  a  true  ac- 
count, there  is  often  great  difficulty  in  getting  at  the  truth 
by  means  of  parol  testimony.     Our  ancestors  were  wise  in 
making  it  a  rule,  that,  in  all  cases,  the  best  evidence  that 
coqU  be  obtained  should  be  produced ;  and  text-writers 
on  the  law  of  evidence  say,  that,  if  the  best  evidence  be 
kept  back,  it  raises  a  suspicion,  that,  if  produced,  it  would 
Usify  the  secondary  evidence  on  which  the  party  has 
mted  his  case.     The  first  principle  referred  to  in  the 
books  as  establishing  this  governing  rule  is,  that,  where 
there  is  a  contract  in  writing,  no  parol  testimony  can  be 
Teceived  of  its  contents,  unless  the  instrument  be  proved 
to  have  been  lost;  and  the  main,  if  not  sole,  enquiry  al* 
^ys  must  be,  whether  the  facts  proved,  formed  a  part  of 
the  contents  of  a  written  instrument,  which  could  only  be 
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1828.         established  by  the  production  of  the  writing  itself.     It  h 
assumed,  that  this  case  is  not  within  that  rule,  as  the 

Strothcr  ^  ' 

r.  plaintiffs  did  not  offer  parol  evidence  of  the  contents  of  the 

agreement  for  the  letting  of  the  premises  for  the  injury  to 
which  the  present  action  was  brought.  This  will  be  found 
to  be  a  mistake,  for  the  declaration  alleges,  that  the  plaintiff's 
had  let  the  premises  to  certain  tenl^nts  who  were  named,  and 
that  the  act  or  conduct  of  the  defendants  was  injurious 
to  the  reversion  which  the  plaintiffs  had  in  them*  That 
statement  should  have  been  proved;  and,  if  so,  the 
written  agreement,  which  contains  all  the  evidence  of  the  . 
circumstances  under  which  the  premises  were  demised, 
was  the  best  evidence  to  establish  it.  If,  then,  there  had 
been  no  contract  in  writing,  the  testimony  of  the  tenants, 
that  they  occupied  the  premises  said  to  have  been  injured 
by  the  defendants,  and  that  they  paid  rent  for  them  to  the 
plaintiffs,  would  have  supported  the  declaration,  and  such 
testimony  would  have  established  the  fact  of  the  relation 
of  landlord  and  tenant  between  these  parties,  and  would  ako 
have  shewn  that  the  plaintiffs  must  have  had  a  reversion 
in  the  premises,  at  the  expiration  of  a  regular  notice  to 
quit,  or,  at  furthest,  at  the  expiration  of  three  years;  that 
being  the  longest  period  for  which  a  parol  lease  could,  by 
the  statute  of  frauds,  be  granted.  But,  as  it  was  stated  that 
there  was  an  agreement  in  writing,  that  instrument  was  bet- 
ter evidence  of  the  relation  of  landlord  and  tenant  than  any 
parol  evidence  that  could  be  adduced.  It  must  have  con- 
tained a  description  of  the  premises,  the  names  of  the  persons 
to  whom,  and  of  those  by  whom,  and  the  term  for  which  the 
premises  were  demised.  Those  parts  of  the  contract  or  agree- 
ment could  only  be  proved  by  its  production;  and,  there- 
fore, the  contract  itself  was  the  best,  and  in  my  opinion 
the  only  admissible  evidence.  There  is  one  fact,  viz.  the 
duration  of  the  term,  which  cannot  be  collected  or  inferred 
from  the  evidence  given,  and  which  could  only  be  obtain- 
ed by  the  production  of  the  agreement  itself.     It  has  been 
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Baid  at  the  bar^  that,  as  the  plaintiffs  were  content  to  take         J828. 
nominal  damages,  it  was  not  material  to  shew  at  what 
period  the  estate  alleged  to  have  been  injured  was  to  re- 
vert to  their  possession.     But  it  does  not  appear  from  the' 
evidence  that  they  had  any  reversion.     The  estate  might 
have  been  granted  in  fee,  or  assigned  for  a  long  term. 
In  the  one  casei  the  plaintiffs  could  have  no  interest;  and, 
m  the  other,  I  much  doubt  whether  they  would  have  such 
an  interest  as  would  enable  them  to  maintain  an  action  for 
an  injury  done  to  so  remote  a  reversion.    In  order  to  sup- 
port an  action  of  this  nature,  there  must  be  some  actual 
damage,  as  the  action  of  tart  differs  materially  from  that 
of  trespass,  and  it  would  be  impossible  to  prove  any  dam- 
age in  the  cases  I  have  supposed. 

The  objection,  however,  on  which  I  found  my  opinion,  is, 
tbat,  in  proving  the  description  of  the  premises,  and  the 
relation  of  the  lessors  and  tenants  or  occupiers,  the  plain- 
tiffs attempted  to  establish  by  parol  facts  which  were  to 
be  found  only  in  the  written  instrument  or  agreement.     It 
cuDOt  be  denied,  that,  to  prove  the  amount  of  rent,  if  that 
were  necessary,  the  agreement,  being  the  best  evidence  of 
the  fact,  must  have  been  produced.     The  agreement  also 
contained  the  names  and  description  of  the  parties,  as  well 
as  of  the  premises,  and  the  term  for  which  they  were  demis- 
ed; and  if  the  agreement  must  be  produced  to  prove  the 
amount  of  rent,  it  should,  for  the  same  reasons,  be  produced 
in  order  to  shew  these  other  facts.     Although  the  amount 
of  rent  might  be  shewn,  by  calling  the  tenant  to  prove  the 
payments  he  has  made,  and  the  accuracy  of  his  testimony 
might  be  confirmed  by  the  production  of  the  landlord's  re- 
ceipts; yet  no  lawyer  will  contend  that  the  amount  of  the 
rent  could  be  proved  by  any  other  evidence  than  the  lease; 
because  it  is  the  best  evidence   of  the  terms  on  which 
the  tenant  holds  the  premises:  and  if  it  be  the  best  evi- 
dence of  the  amount  of  rent,  it  must  also  be  the  most  cer- 
tain evidence  of  the  description  of  the  premises  demisedi 

VOL.  II.  Q 
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^  and  of  the  parties  to  the  instrument,  between  whom  it  has 
:r  established  the  relation  of  landlord  and  tenant.  I  deiy 
sophistry  itself  to  give  a  more  satisfactory  reason  why 
the  production  of  a  lease  or  other  writing  is  deemed  to  be 
necessary  to  prove  its  contents.  Lord  Meuisfieldf  many 
years  since,  declaiming  against  the  introduction  of  subtle- 
ties and  refinements  into  our  law,  said  they  were  en- 
croachments upon  common  sense»  and  mankind  would  not 
fdl  to  regret  them.  It  is  time,  said  he,  tliat  these  should 
be  got  rid  of.  No  additions  should  be  made  to  them. 
Our  jurisprudence  should  be  bottomed  on  plain  broad 
principles,  such  as  not  only  Judges  can  without  difficulty 
apply  to  the  cases  that  occur,  but  as  those  whose  rights 
are  to  be  decided  by  them  can  understand.  If  our  rules 
are  to  be  encumbered  with  all  the  exceptions  which  inge- 
nious minds  can  imagine,  there  is  no  certain  principle  to 
direct  us,  and  it  were  better  to  apply  the  principles  of  jus- 
tice to  every  case,  and  not  to  adhere  to  more  fixed  rules* 
If  plain  intelligible  rules  are  more  necessary  in  one  part  of 
our  law  than  in  another,  that  necessity  exists  more  strongly 
in  the  law  of  evidence.  It  must  be  remembered  that  the  law 
of  evidence  is  the  same  in  actions  for  injuries  to  reversions, 
as  in  cases  of  high  treason.  One  of  the  most  learned  wri- 
ters on  the  spirit  of  the  laws  of  England,  has  said  that 
uncertainty  in  the  law  of  high  treason  would  prevent  any 
state  from  being  free.  This  was  the  opinion  of  our  ances- 
tors, when,  in  Edward  the  Third's  time,  they  crushed,  by 
one  statute,  all  the  subtleties  and  uncertainties  that  had 
been  introduced  into  our  laws.  The  relaxing  the  rules  of 
evidence  would  prove  far  more  dangerous  in  the  adminis- 
tration of  justice,  than  all  the  constructive  treasons  that 
ever  were  invented. 

Suppose  it  to  be  proved,  under  an  indictment  for  trei^ 
son,  that  arms  and  treasonable  papers  are  found  in  a  oer 
tain  house,  and  that,  to  prove  the  house  to  be  in  the  oc 
cupation  of  the  prisoner,  the  landlord  is  called,  and  say.' 
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thai  the  prisofier  took  the  house  of  him,  and  paid  him         1828. 
rent;  and  that,  upon  this,  the  witness  is  asked,  if  he  did 
not  let  the  house  under  an  agreement  or  lease  in  writing, 
and  he  adswers  in  the  affirmative;  and  an  objection  is  then 
made  for  the  prisoner,  that  the  written  instrument  is  the 
best  evidence  to  shew  who  was  the  tenant  of  the  house; 
and  the  Judge  answers,  if  you  wish  to  prove  the  contents 
of  the  lease,  you  must  produce  it :  but,  it  may  be  said,  the 
prosecutors  only  want  to  shew  that  the  prisoner  was  te- 
nant, and  although  the  lease  would  certainly  shew  that, 
yet  the  tenancy  of  the  prisoner  may  be  proved  by  the  pay- 
ment of  rent. — If  a  gun-smith  from  Birmingham  were 
called,  and  proved  that  the  prisoner  was  the  person  who 
bought  fire-arms  from  him,  that  he  sent  them  to  this 
hKise,  and  that  a  person  who  appeared  to  be  the  tenant 
oroeeopier,  and  who  resembled  the  prisoner,  paid  for  them. 
Re  is  then  asked,  whether  the  order  for  the  arms  was  not 
ID  writing,  and  if  he  ever  before  saw  the  prisoner.    He 
ttuwers  that  the  order  was  in  writing,  and  that  he  never 
•aw  the  prisoner  before,  unless  the  person  who  paid  for 
the  arms  was  he.     He  is  then  asked  if  the  prisoner  was 
(be  person  who  paid  for  them;  but  he  cannot  swear  to  his 
identity.     An  objection  is  then  made,  that  the  order  should 
be  produced  and  proved  to  be  in  the  hand-writing  of  the 
prisoner.     The  Judge  says,  (as  he  must  do),  these  arms 
were  sent  to  a  house  of  which   the  prisoner  is  tenant; 
they  are  proved  to  have  been  paid  for  at  the  time  by  a 
person  who  appeared  to  be  the  occupier,  and  who  resem- 
bled the  man  at  the  bar:   this  is  evidence  (the  Judge 
adds)  from  which  the  Jury  may  infer  that  the  prisoner  was 
the  person  who  bought  the  arms.     The  prisoner  is  con- 
victed, and,  on  further  inquiry,  the  lease  and  the  letter  or 
paper  containing  the  order  to  the  Birmingham  manufac- 
tnrer  for  the  arms,  are  produced,  and  it  appears  from  the 
lease,  that  the  house  was  let  to  the  prisoner*s  brother, 
who  strongly  resembled  the  prisoner;  and  the  letter  to  the 

q2 


9^  CASES  IN  TRINITY  TERMj 

1828.  manufacturer  is  shewn  to  have  been  written  by  the  bro* 
ther,  in  his  own  name,  and  not  in  the  name  of  the  pri- 
soner. Would  any  Judge  venture  to  advise  the  King  to  ex- 
ecute the  prisoner  under  such  circumstances?  In  this  dilem- 
ma would  the  government  be  placed  by  the  reception  of  evi- 
dence like  this;  and  on  this  the  present  plaintiff's  case  rests. 
Notwithstanding  the  difference  that  there  is  between  the 
importance  of  the  inquiry  in  the  criminal  and  civil  Courts, 
the  rules  of  evidence  are  the  same  in  both.  I  should  not 
hesitate,  on  principle  alone,  unsupported  by  any  previoiis 
determination,  to  say  that  the  contents  of  a  lease  or  written 
contract,  can  only  be  proved  by  the  production  of  the  instru- 
ment itself,  not  only  to  shew  the  amount  of  rent,  but  what 
were  the  premises  demised,  and  who  were  the  parties  to 
the  instrument,  as  well  as  the  different  clauses  or  conditions 
by  which  each  are  bound.  The  rule  of  law  relative  to 
the  proof  of  the  contents  of  written  documents,  is  laid 
down  with  great  clearness,  by  Lord  Tenterden,  in  the 
House  of  Lords,  in  The  Queen^s  case,  as  follows  (a):— - 
**  The  contents  of  every  written  paper,  are,  according  to 
the  ordinary  and  well  established  rules  of  evidence,  to  be 
proved  by  the  paper  itself,  and  by  that  alone,  if  the  paper 
be  in  existence.*'  Let  us  see  how  this  principle  has  been 
acted  upon  in  the  cases  that  have  come  before  the  Courts. 
In  Hodges  v.  Drakeford  (i),  a  witness  proved,  that  the 
defendant,  a  baker,  had  advertized  his  shop  to  be  let, 
and  that  the  advertisement  stated,  that  the  consumption 
of  the  shop  amounted  to  fifteen  sacks  of  flour  per  week; 
that  the  defendant,  being  applied  to  by  the  plaintiff,  shew- 
ed him  the  premises,  and  said  that  it  was  a  very  good  shop, 
and  did  business  to  the  full  extent  stated  in  the  advertise- 
ment. It  being  admitted,  however,  by  the  witness  who 
proved  these  facts,  that  there  was  an  agreement  in  writing, 
the  Court  held,  that,  as  the  agreement  upon  which  the  ac- 

(«)  2  Brod.  &  Bing.  286.  (6)   I  New  Rep.  271. 
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tion  was  founded  was  in  writing,  the  plaintiff  could  not         1828. 
make  out  his  case  without  producing  that  agreement.     It 
makes  no  difference  as  to  the  proof  in  such  cases,  whether 
the  action  be  brought  for  a  breach  of  the  agreement  itself, 
or  whether  the  agreement  be  merely  necessary  in  order  to 
shew  the  right  to  be  in  the  plaintiff,  in  virtue  of  which  he 
complains  of  the  injury  that  forms  the  subject  matter  of  the 
actbn.     Brewer  v.  Palmer  {a\  is  only  a  Nisi  Prius  case; 
bat  it  was  decided  by  one  of  the  most  eminent  Judges 
diat  ever  sat  in  Westminster  Hall,  and  is  quoted  with  ap- 
probation by  every  text  writer  on  the  law  of  evidence.    It 
was  afterwards  confirmed  by  the  Court  in  Banc,  and  has 
been  ever  since  recognized  and  acted  upon.    It  was  an 
action  for  use  and  occupation.     There  was  an  unstamped 
igreement  in  writing,  and,  at  the  trial,  it  was  contended  by 
the  plaintiff's  counsel,  that  he  was  at  liberty  to  go  into  evi- 
dence of  the  use  and  occupation  by  the  defendant.   So,  here, 
both  witnesses  proved  that  they  occupied  the  premises  in 
question,  as  tenants  under  the  plaintiffs ;  but  Lord  Eldon 
bdd,  that  the  plaintiff  was  bound ,  if  there  was  a  lease,  to  pro- 
duce it  in  evidence,  as  it  might  contain  some  clauses  which 
would  prevent  him  from  recovering;  and  that,  therefore, 
for  the  benefit  of  the  defendant,  it  ought  to  be  produced. 
So,  here,  the  agreement,  if  produced,  might  have  shewn 
that  the  plaintiffs  had  no  right  to  recover  in  this  action. 
The  case  of  Brewer  v.  Palmer,  is  confirmed  by  that  of 
Bamsbottom  v.  Tunbridge  (6),  which  latter  case  the  Court 
beld  to  be  distinguishable  from  the  former,  as  the  paper 
]nroduced  did  not  appear  to  have  been  signed  by  any  of 
the  parties,  and  therefore  was  only  collateral  to  the  taking, 
and  not  like  an  original  minute. 

In  Doe  d.  Sir  Mark  Wood  v.  Morris  {c),  in  an  action  of 
ejectment,  the  landlord  having  proved  payment  of  rent  by 
the  defendant,  and  the  service  of  a  regular  notice  to  quit, 
a  witness  said  that  there  bad  been  an  agreement  in  writing 

»  3  E«p.  Rep.  213.       (6)  2  Mau.  &  Selw.  434.         (c )  12  East,  237- 
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1828.  relating  to  the  lands  sotighi  to  be  recovered^  but  not  to 
strothbr  ^^^  existing  tenancy  between  the  plaintiff  and  defendant; 
and  a  verdict  was  found  for  the  lessor  of  the  plaintiff.  Lord 
Ellenborough,  in  giving  judgment,  upon  a  motion  to  set 
aside  the  verdict,  makes  use  of  these  words :  '*  How  can  we 
say  that  the  plaintiff  ought  to  have  been  nonsuited,  for 
want  of  giving  the  best  evidence  of  the  tenancy,  unless  it 
appeared  that  there  was  other  and  better  evidence  of  it  in 
an  agreement  in  writing  between  the  landlord  and  his  ten- 
ant, which  the  landlord  kept  back?  But  it  did  not  appear 
that  it  was  an  agreement  between  these  parties,  or  that  it 
was  an  existing  agreement  at  the  time."  His  Lordship 
there  recognized  the  principle,  that  the  best  evidence 
must  be  produced,  and  that  the  best  evidence  of  a  tenan- 
cy is  the  agreement  on  which  it  is  founded ;  but  in  that 
case  there  was  no  proof  (as  there  was  in  this)  that  there 
was  any  agreement  applicable  to  the  existing  tenancy* 
If  Lord  EUenborough  and  the  Court  of  King's  Bendk 
had  been  called  on  to  decide  this  case,  instead  of  that 
which  was  before  them,  in  which  it  did  not  appear  that 
the  agreement  related  to  the  existing  tenancy,  they  musti 
to  have  been  consistent,  have  decided  that  the  evidence 
tendered  in  this  case  was  not  admissible,  as  the  agreement 
relating  to  the  existing  tenancy  ought  to  have  been  pro- 
duced. The  case  of  CotteriU  v.  Hobby,  which  has  been 
supposed  to  be  in  point  for  the  plaintiffs,  is,  I  think,  favour- 
able  to  the  defendants,  and  conclusive  of  the  question* 

There,  an  action  was  brought  for  an  injury  to  the  plaintiff's 
reversion.  The  declaration  stated,  that,  at  the  time  of 
committing  the  grievances  complained  of,  a  certain  close, 
situate,  &c.,  was  in  the  possession  and  occupation  of  one 
H.  C.  Morgan,  as  tenant  thereof  to  the  plaintiff,  the  re- 
version thereof  then  and  still  belonging  to  him;  and  that 
the  defendant  cut  down  a  quantity  of  branches  off  and  from 
certain  trees  then  standing  and  growing  in  and  upon  the 
said  close.  There  was  a  second  count  in  trover  for  the 
timber.     The  defendant  pleaded  the  general  issue.     At 


IN  THE  KIMTH  YEAR  OP  OSa  IV.  2S1 

the  trial,  before  Mr.  Baron  Garrow,  at  the  Leni  As*         1828. 
siies  (or  Hertford,  m  18S5,  Morgan  was  called  as  a  wit- 
ness for  the  plaintiffi  and  he  proved  that  he  was  tenant  to 
the  plainti£P  of  the  close  in  question,  under  a  written  agree* 
ment,  and  that  the  defendant  loppod  some  branches  off 
die  trees  growing  there,  and  carried  them  away.     No 
evidence  of  the  value  was  given.     For  the  defendant,  it 
WSB  objectedi  that  the  agreement  under  which  Morgan 
held  should  have  been  produced;  for  that  it  could  not 
odierwise  appear  that  the  plaintiff  was  reversioner  of  the 
trees.    A  Stmilar  objection  was  taken  in  this  case.    Mr. 
Justice  Baytey,  in  giving  the  judgment  of  the  Court, 
sdd:  '*  It  having  been  shewn  that  'Morgan  held  under  a 
written  agreement,  I  am  of  opinion  that  the  terms  of  the 
holding  eoaU  only  be  proved  by  that  instrument,  and,  con* 
sequently,  that  the  verdict  on  the  first  count  cannot  be  sus* 
tUDsd.^    I  cannot  distinguish  that  case  from  the  present, 
and  it  appears  to  me  to  be  supported  both  by  principle 
i&d  by  a  variety  of  authorities,  which  may  be  traced  back, 
though  it  is  unnecessary  now  to  do  so,  to  remote  periods. 
There  is  a  long  and  uniform  series  of  decisions,  all  recog- 
ittsiDg  the  general  rule  upon  which  I  put  this  case* 

These  cases,  however,  are  unfortunately  inconsistent 
with  one  lately  decided  by  my  brother  Bayley^  which  is 
at  variance  with  his  other  decision,  viz.  the  case  of  The 
King  V.  The  Inhabitants  of  the  Holy  Trinity  and  St. 
Margarets  Hull.  That  was  decided  by  three  Judges  of 
the  Court  of  King's  Bench,  who  held,  that  parol  evidence 
9f  the  iact  of  a  pauper's  having  been  tenant  of  certain 
premises,  was  admissible,  although  he  appeared  to  have 
held  them  under  a  written  agreement.  In  the  course  of 
the  argument  in  that  case,  Mr.  Justice  Bayley  is  reported 
to  have  said  (a):  **  The  appellants  did  not  inquire  into  the 
terms  or  contents  of  the  written  agreement;  but,  simply, 

(a)  I  Man.  &  Ryl.  446. 
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1828.         whether  the  pauper  had  or  had  not  been  tenant  of  pre* 
mises  in  a  particular  parish*"    Nowy  the  objection  in  this 
case  is,  that  there  was  a  written  agreement  spoken  of  in 
evidence;  and  where  could  any  evidence  be  found  so  sa- 
tisfactory as  the  production  of  the  instrument  itself? 
Surely  that  was  sufficient  to  cause  an  inquiry  to  be  made 
into  the  contents  of  the  agreement,  and  it  ought  to  have 
been  produced,  as  it  would  describe  the  nature  of  the  tenan- 
cy between  the  parties,  their  names,  and  the  term  for  which 
the  premises  were  demised,  which  was  the  principal  subject, 
of  the  inquiry.     But,  Mr.  Justice  Bayley,  in  delivering 
his  judgment  in  that  case,  said  (a):  '^  The  terms  of  the  te- 
nancy, or  the  amount  of  the  rent,  could  be  proved  only  by 
the  production  of  the  agreement  itself.     But  the  rule  of 
law  does  not  go  so  far  as  to  prevent  the  admission  of  parol 
evidence  of  the  fact,  that  the  relation  of  landlord  and  te- 
nant existed  between  particular  parties,  at  a  particular 
time,  in  a  particular  parish."    The  learned  Judge  admits 
that  the  amount  of  rent  cannot  be  proved  by  parol  evidence, 
and  that  the  agreement  is  the  best  evidence  of  that  fact. 
Is  it  not  equally  the  best  evidence  of  who  were  the  parties 
to  the  contract,  for  what  period  the  relation  of  landlord 
and  tenant  was  to  exist,  and  what  were  the  premises  de- 
mised ?  These  facts  as  much  constitute  parts  of  the  contents 
of  the  agreement,  as  does  the  amount  of  rent;  and  there 
is  more  probability  of  mistake  in  the  statement  of  them 
than  in  the  fact  of  the  quantum  of  rent.     They  are  com- 
plicated facts,  as  to  which  the  most  accurate  witnesses  may 
be  mistaken;  but,  as  to  the  amount  of  the  rent  payable, 
they  cannot  err,  as  rent  is  paid  frequently,  and  the  memory 
refreshed  and  confirmed  by  reference  to  receipts  given  for 
it.     Parol  evidence  of  the  amount  of  rent  payable  under 
an  agreement,  is  not  excluded  because  such  amount  is 
difficult  of  proof,  but  because  parol  evidence  is  not  the 
best  proof  of  it.     So,  parol  evidence  is  not  the  best  proof 

(a)  1  Man.  &  Ryl.  448. 


IN  THE  NINTH  YEAR  OF  GEO.  IV. 


233 


of  any  other  fiu:t  stated  in  a  written  contract.    Much  as  I 
respect  the  learned  Judges  who  decided  that  case,  I  can- 
not agree  with  them.    It  is  quite  at  variance  with  the 
other  case  before  the  same  Judges.    It  makes  distinctions 
between  things^  which^  in  point  of  fact,  admit  of  no  real 
JUstinction.     It  is  inconsistent  with  every  other  case  in  the 
books,  and  tends  to  fritter  away  a  rule  of  evidence  that  is 
enential  to  the  security  of  pro]>erty,  of  character,  and  of 
fife.    The  learned  Judge  who  tried  this  cause  also,  and 
itierved  the  point,  must  have  doubted  the  propriety  of 
tbe  decision  in  The  King  v.  The  Inhabitants  of  the  Holy 
Trimty  and  St.  Margaret^  Hull,  or  he  would  not  have 
ivred  it;  for  it  is  not  the  practice  of  Judges,  where  a  ques- 
tkm  has  been  decided,  to  the  doctrine  of  which  they  have 
subscribed,  to  reserve  the  same  point  for  the  opinion  of 
the  Court. 

I  thmk,  with  my  brother  Burroughs  that  the  rule  for 
entering  a  nonsuit  should  be  made  absolute;  but,  as  two 
of  the  Court  entertain  a  different  impression,  no  judgment 

ctn  be  pronounced. 

Rule  nihil  (a). 

(a)  See  VinceiU  v.  Coi€,3  Carr.  &  Payne,  481. 


1828. 


Collins  9.  Price. 


Wednetday, 
June  25th, 


1  HIS  was  an  action  of  assumpsit^  and  brought  by  the  The  pUindff 
plaintiff,  a  school-mistress,  to  recover  a  quarter's   board  K?oot  at  which 
tnd  instruction  for  the  infant  daughter  of  the  defendant.  ^«"51«fBndanfi 

^  dau^ter  wai 

ihe  first  count  of  the  declaration  stated,  that,  on  the  24th  the  only  board- 
December,  18%,  in  consideration  that  the  plaintiff,  at  the  ofthefintquar- 
spedal  instance  and  request  of  the  defendant,  would  re-  riri*^r«*for 

schooling  wai 
sent  to  Skt  de- 
^B^t  and  discharged.    Four  days  after  the  commencemeot  of  the  second  quarter,  the  child  was 
^a  ill  and  sent  home,  and  did  not  return  to  school  again : — Heldf  that  the  defendant  was  liable 
^  the  whole  quarter,  although  there  was  no  express  contract  for  a  quarter's  notice  preriousty  to 
^  remoral  of  the  child. 
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1828.  ceive  his  daughter  into  her  school,  and  instruct  and  edu- 
cate her,  he,  the  defendant,  undertook  that  she  should 
continue,  for  the  purpose  of  being  so  instructed,  until  the 
expiration  of  a  quarters  notice  of  the  defendant's  inten- 
tion to  take  his  daughter  away.  The  plaintiff  then  aver- 
ed,  that  she  received  the  defendant's  daughter  into  her 
school,  but  that  he  took  her  away  before  the  expiration  of 
m  quarter's  notice.  The  second  count  stated,  that  the  de- 
fendant promised  the  plaintiff  to  give  her  m  quarter's  no- 
tice previously  to  the  removal  of  the  child,  but  that  he 
caused  her  to  be  taken  away  without  giving  such  notice. 
To  these  were  added  counts  for  work  and  labour  as  a 
school-mistress,  in  teaching  and  instructing  the  defendant's 
daughter,  and  for  board  and  lodging,  and  necessaries;  and 
the  usual  money  counts. 

The  defendant  pleaded  the  general  issue,  with  a  notice  of 
set-off. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  FP!m#- 
minsier,  at  the  Sittings  after  the  last  Term,  it  appeared 
that  the  plaintiff  kept  a  day-school,  and  that,  at  Chri€inm§, 
1826,  the  defendant  placed  his  daughter  there  as  a  boarder, 
and  that  she  was  the  only  boarder.  That  the  first  quar- 
ter's account  was  sent  to  the  defendant  2X  Lady-day ,  1827, 
and  settled ;  that,  on  the  29th  March,  the  girl  was  taken 
ill,  when  the  plaintiff  sent  her  home  to  the  defendant,  and 
she  did  not  afterwards  return  to  the  school,  and  her  clothes 
were  not  sent  for  till  the  10th  April  following.  Under 
these  circumstances,  the  plaintiff  sought  to  recover  for  the 
whole  quarter.  The  defendant,  a  wine  merchant,  proved 
the  delivery  of  six  bottles  of  wine  to  the  plaintiff,  whidi 
exceeded  the  value  of  the  board,  &c.,  from  the  25th  March, 
when  the  second  quarter  commenced,  to  the  29th,  when 
the  child  left  the  school.  His  Lordship  left  it  to  the  Jury 
to  say,  whether,  as  the  second  quarter  had  begun,  the 
plaintiff  was  entitled  to  recover  for  the  whole  of  that  quar- 
ter, there  being  no  evidence  of  a  contract  by  the  defend- 
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ant  to  pay,  or  that  a  quarter's  notice  should  be  given         ^^*^' 
previously  to  removal,  or  whether,  if  the  plaintiff  were  en- 
titled to  recover  for  the  four  days,  the  wine  furnished  by 
the  defendant  would  not  be  sufficient  to  answer  the  plain- 
tiff's demand  in  that  respect.     The  Jury  found  a  verdict 
for  the  whole  quarter,  leave  being  reserved  the  defend- 
ant to  move  to  set  it  aside  and  enter  a  nonsuit,  in  case  the 
Court  should  be  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  demand  it. 

Mr.  Seijeant  Wilde,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi. 

The  damages  being  under  10/.,  the  Court  recommended 
ittet processus ;  but  it  was  not  acceeded  to. 

Mr.  Serjeant  Spankie  now  shewed  cause. — The  second 
quarter  having  begun,  and  the  first  having  been  paid 
when  it  became  due,  there  was  suffidient  evidence  of  an 
implied  contact  to  pay  by  the  quarter,  and  the  finding  of 
the  Jury  is  conclusive  in  this  respect.     It  is  a  general 
course  of  practice  among  those  who  keep  schools,  which 
bs  been  warranted  by  long  usage,  that,  if  a  person  re- 
ceive scholars  to  be  educated  by  the  quarter  or  year,  the 
parents  placing  them  under  his  care,  give  a  quarterns  no- 
tice previously  to  their  removal.     A  school-master  does  not 
undertake  to  teach  by  the  day,  week,  or  month,  unless 
there  be  a  special  contract  to  that  effect;  and  if  a  child 
remains  at  school  for  a  quarter  of  a  year  without  any  pay- 
ment being  made,  and  the  account  is  sent  in  and  settled  at 
tbe  end  of  that  quarter,  the  child  cannot  be  removed  with- 
out  a  quarter's  notice,  or  payment  of  the  succeeding  quar- 
ter.    Here,  however,  the  plaintiff  is  entitled  to  recover  on 
the  common  counts;  for  the  contract  was  clearly  by  the 
quarter,  and  it  was  not  necessary  for  him  to  shew  that 
there  was  any  agreement  or  stipulation  as  to  the  notice,  the 
second  quarter  having  commenced.     In  Gandell  v.  Po/i- 


236  CASES  IN  TRINITY  TERM, 

1828.        iigny  (a),  Lord  EUenborough  held,  that,  where  a  servant 
is  hired  by  the  quarter,  and  discharged  by  his  master  with- 
out sufficient  cause,  in  the  middle  of  a  quarter,  he  may  re- 
cover wages  for  the  whole  quarter,  under  an  indebitaius 
assumpsit  for  work  and  labour ;  and  his  Lordship  said, 
that,  *'  having  served  a  part  of  the  quarter,  and  being 
willing  to  serve  the  residue,  in  contemplation  of  law  he 
may  be  considered  to  have  served  the  whole."    So,  here, 
the  plaintiff  was  willing  to  instruct  the  defendant's  daughter 
for  the  whole  of  the  quarter,  and  no  default  or  negligence 
could  be  attributed  to  the  former;  and,  as  the  quarter  had 
begun,  it  is  impossible  in  principle  to  distinguish  that  case 
from  the  present.    It  may  be  assimilated  to  a  case  of  use 
and  occupation,  where,  if  the  quarter  be  commenced,  the 
tenant  must  pay  for  the  whole,  whether  he  has  occupied 
all  the  time  or  not;  and,  although  it  maybe  said  that 
that  depends  on  the  relation  of  landlord  and  tenant,  yet, 
an  actual  occupation  is  not  necessary  to  render  the  latter 
liable  to  the  former.    So,  a  party  may  recover  for  his 
services,  although  none  be,  in  point  of  fact,  performed; 
as,    in  Delamainer  v.  Wlnteringham  (6),  where  it  was 
held,  that  a  seaman  might,  under  a  count  for  work  and 
labour,   recover  wages  during  a  hostile  embargo  in  a 
.  foreign  port,  whilst  he  was  imprisoned  on  shore;  and  Lord 
EUenborough  there  said,  that  *'  the  action  was  maintain- 
able, on  the  ground  that  there  was  no  severance  of  his  ser- 
vices."    So,  here,  the  plaintiff's  services  for  the  second 
quarter  had  begun,  and,  in  contemplation  of  law,  she  was 
entitled  to  recover  from  the  day  of  its  commencement  to 
the  conclusion.     A  like  principle  was  established  in  Ro' 
binson  v.  Hindman  (c),  where  Lord  Kenyon  was  of  opinion, 
that,  if  a  master  turn  away  his  servant  without  warning,  or 
previous  notice,  and  there  be  no  fault  or  misconduct  in  the 

(a)  4  Camp.  375;  S.  C.  1  Stark.  Rep.  198.  (6)  4  Camp.  186. 

(c)  3  Esp.  Rep.  235. 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  237 

lervant  to  warrant  it,  he  ought  to  have  the  allowance  of  a      ^  1828. 
month's  wages,  which  his  Lordship  thought  reasonable. 
hkHmlle  v.  Heightman  (a),  a  seaman  entered  into  a  special 
eoQtract  for  a  whole  voyage,  which  remained  open,  and  he 
oodU  not,  therefore,  recover  on  the  common  counts.    So,  in 
CMer  V.  Powell  (b)f  the  seaman  was  expressly  hired  for  the 
whole  of  the  voyage,  and,  as  the  contract  was  entire,  and  he 
&d  before  the  voyage  was  completed,  his  representatives 
could  not  be  entitled  to  claim  his  wages.    The  case  of 
Eflit&y  V.  Price  (c)  does  not  apply,  as  there,  there  was  an 
express  contract.    Here,  however,  as  the  second  quarter 
bid  actually  commenced,  the  contract  must  be  considered 
at  executed,  and,  therefore,  the  plaintiff*  is  entitled  to  re- 
cover on  the  general  counts  in  the  declaration. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule.  The  cases 
cited  do  not  apply  either  in  principle  or  in  circumstances. 
hEmrdley  v.  Price,  it  appeared  that,  at  the  foot  of  the  plain- 
tUTs  prospectus,  containing  the  terms  of  his  school,  a  sti- 
pilation  was  added,  **  that  a  quarter's  notice  was  required  to 
be  given,  before  the  removal  of  any  young  gentleman  from 
ichool,  or  to  pay  for  a  quarter.**  Cases  of  use  and  occupa- 
tion stand  altogether  on  a  different  principle,  as,  if  a  person 
take  a  house,  it  is  immaterial  to  the  landlord,  whether  he 
occupy  it  or  not,  he  may  lock  it  up,  or  underlet  (cl),  but  he 
boUs  by  virtue  of  his  original  contract.  So,  with  respect 
to  masters  and  servants,  if  there  be  a  general  hiring,  the 
law  implies  a  contract  for  a  year,  as,  in  the  case  of  Beeston 
V.  CoUyer{e).  So,  a  servant  must  be  always  ready  to 
obey  the  commands  of  his  master,  and  if  he  has  not  been 
guilty  of  misconduct,  he  is  entitled  to  a  month's  warning, 
or  a  month's  wages;  but  here  the  plaintiff"  applied  her  time 

(a)  2  East,  145.  (d)  See  Bull  v.  Sihbs,  8  Term 

[h)  6  Tenn  Rep.  320.  Rep.  328. 

(0  2  New  Rep.  333.  (c)  4  Ring.  309. 
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1820.^  to  her  own  purposes,  independently  of  the  business  of  the 
school,  and  the  defendant  could  only  be  liable  for  the  pajr* 
ment  of  the  second  quarter,  on  an  express  or  implied  con* 
tract*  It  is  quite  clear,  that  there  was  no  express  agree-* 
ment  between  the  parties,  nor  can  the  Court  imply  a  goih 
tract,  as  there  was  no  evidence  of  usage,  or  that  the  plain* 
tiff  had  ever  required  a  quarter's  notice  to  be  given.  Be* 
aides^  the  defendant's  daughter  was  the  only  scholar  who 
lived  in  the  house;  and  although,  in  the  case  of  a  regular 
boarding-school,  a  contract  for  half  a  year  may  be  impUed» 
yet  here  the  child  had  only  remained  one  quarter,  when 
payment  was  demanded  and  received.  If  a  hoiBe  be  sent 
to  a  livery  stable,  it  is  not  to  be  paid  for  by  the  month  er 
quarter,  although  it  may  remain  beyond  those  periods,  bni 
for  the  days  it  is  actually  kept.  So,  if  a  person  gives  les- 
sons at  a  dancing;  or  fencing  academy,  or  for  gymnastic 
exercises,  and  an  accident  were  to  happen  to  one  of  his 
scholars  at  the  first  or  second  lesson,  he  could  not  make 
a  charge  for  the  whole  quarter.  Here,  if  the  plaintiff  had 
died  shortly  after  the  commencement  of  the  second  quar* 
ter,  her  representatives  could  not  be  entitled  to  recover 
for  the  whole,  and  as  the  child  was  taken  home  in  conwr 
quence  of  illness,  she  could  have  derived  no  benefit  had 
she  remained  with  the  plaintiff,  and  she  was  therefore  oidy 
entitled  to  a  reasonable  compensation  during  the  time  the 
child  remained  under  her  care,  after  the  expiration  of  the 
first  quarter. 

Cur.  adCn  vuli^ 

Mr.  Justice  Park,  now  delivered  the  judgment  of  the 
Court,  as  follows. — This  was  a  rule  to  enter  a  nonsuit 
The  action  was  brought  for  a  quarter's  board,  lodging, 
schooling,  &c.,  provided  by  the  plaintiff,  Tor  the  daughter 
of  the  deFendant.  There  was  no  express  contract.  The 
question  then  is,  whether  there  was  not  evidence  from 
which  the  Jury  might  infer  that  there  was  an  implied  con« 
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tnct  firom  quarter  to  quarter.     We  do  not  think  it  neces**         igss. 
ury  to  assimilate  this  case  to  the  case  of  the  sailor's  wages, 
u'mCmiier  v.  Powell  (a);  nor  to  that  of  the  wages  during 
the  Russian  embargo.     The  former  case  depends  upon  a 
qufistian,  perhaps,  of  public  policy ;  the  latter,  upon  the 
fery  peculiar  circumstances  of  the  transaction.     Here,  the 
foimer  payment  on  account  of  the  child's  schoohng  had 
been  made  for  and  by  the  quarter ;  a  second  or  new  quarter 
had  been  begun;  and  there  was  no  intention,  no  declara- 
tion of  any  intention,  to  take  away  the  child.     She  was 
not  at  last  taken  away  from  school  by  the  parent:  but, 
the  child  being  taken  ill,  the  school-mistress  very  proper- 
ly sent  her  home.     No  intention  was  then  manifested  on 
the  psrt  of  the  defendant  to  put  an  end  to  the  contract. 
No&ult  was  attributed  or  attributable  to  the  mistress, 
vho  would  have  continued  her  services,  if  the  defendant 
would  have  accepted  them;  and  therefore  the  Jury  were 
well  warranted  in  coming  to  the  conclusion  they  did. 

It  seems,  if  authority  were  wanting,  scarcely  possible  to 
distinguish  the  present  from  the  csLSCotGandellv.  Poniig- 
*y(^)*  (I  quote  the  case  from  Starkie's  reports).  The  de- 
claration was  for  work  and  labour.  The  plaintiff  had  been 
employed  by  the  defendant,  as  a  clerk  in  his  counting-house, 
it  a  salary  of  200/.  per  annum,  which  had  been  paid  quar- 
terly. The  defendant  being  displeased  with  the  plaintiff's 
conduct,  on  the  1 1th  August  (in  the  midst  of  a  quarter)  dis- 
charged him,  paying  him  25/.,  the  proportionate  salary  for 
ahalf  quarter,  which  would  expire  on  the  1 5th  August  The 
plaintiff  tendered  himself  the  next  morning  at  the  count- 
ing-house, as  being  ready  to  discharge  his  duties  as  usual, 
when  the  defendant  declined  his  services.  It  was  con- 
tended for  the  defendant,  that  the  plaintiff  was  not  enti- 
tled to  recover  on  the  general  count  for  work  and  labour, 
ahice  none  had  been  performed  subsequently  to  the  period 

W  6  Term  Rep.  320.        (6)  4  Campb.  375;  S.  C,  1  Stark.  Rep.  198. . 
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1828.  of  the  dischargei  and  that,  up  to  that  time,  the  plaintiff  had 
been  paid,  and  the  case  of  Htdle  v.  Heighiman  (a),  was 
cited,  and  it  was  urged  that  the  plaintiff  ought  to  have  de- 
clared specially  on  the  contract;  but  Lord  EUenborough 
said,  "  If  he  has  done  work  for  any  part  of  the  quarter,  it 
is  done  for  the  whole.  This  is  an  objection  of  a  strict  na- 
ture, and  since  no  dissolution  of  the  contract  has  been 
proved,  the  plaintiff  is  entitled  to  recover  for  the  remain^ 
der  of  the  quarter."  That  appears  to  us  to  be  expressly 
appUcable  to  this  case.     The  rule  therefore  must 


Discharged. 

(ja)  2  East,  145. 


Wednnday,    Martin,  Gent.,  Demandant;  Baxter,  Gent.,  Tenant; 

Grubb  and  Wife,  Vouchees. 

aiM^Sch'  ^^^  recovery  was  suffered  for  the  purpose  of  perfect- 

ed with  the  ex-  ing  a  mortgage  from  Grubby  the  vouchee,  to  Messrs.  Hearm 
pariiSa'dwdof  ^  Turner ^  and  for  securing  2,934/.,  said  to  be  advanced! 
S^^tfr^m  thi  ^y  *®™  ^^  Grubb;  and  he  having  disputed  the  attorney's 
mortgagee  to  a    bill  of  costs,  it  was,  by  order  of  Mr.  Justice  Gaselee,  refer- 

etttui  que  trust  .  , 

who  advanced     i*6d  to  the  Pi;othonotar}'  to  be  taxed,  who  allowed  a  charge 

Se  roortgagor,    ^^  ^^'  ^*'  ^^'  ^^^  ^  ^^^^  of  declaration  of  trust,  from  Messrs. 

ai  such  deed       Hearn  &  Turner,  to  the  cestui  que  trust  to  whom  the  sum  ad- 
forms  no  part  of  *?  *  3 

the  security  fur  vanced  belonged,  and  who  was  the  attorney  who  negotiated 

A  deed^fas-  ^^^  busiucss,  and  whose  bill  the  mortgagor  disputed.     The 

mortoage  re  *  ^^^^e  sum  of  2,934/.  was  secured  by  a  deed  of  assignment 

quires  an  ad  va-  of  mortgage  for  2,000/.,  from  Miss  Eborall  and  another,  to 

a  flirthersumbe  Messrs.  Heam  ^  Turner.    There  was  also  a  deed  as  an  ad- 

SndpS  before  ditional  security  for  the  2,000/.,  which  charged  certain  other 

secured,  and  estates  of  Grubby  the  mortgagor,  which  were  not  com- 

the  mortgagor  •      i  •        i        t  «•         . 

k  liable  to  the     prised  in  the  deed  of  assignment.     The  assignment  was 
dutyT  Thc**^3rd  charged  with  an  ad  valorem  stamp-duty,  of  6/.,  and  the  other 

section  of  the 
statute  3  Geo. 

4,  c.  117,  applies  only  to  additional  securities  between  ihe  same  parties,  or  further  advances  to  the 
prindpal  before  secured. 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  241 

deed  with  a  duty  of  21. ,  both  of  which  charges  the  Protho-         1828 
notary  allowed.  ^T**     ' 

Desuuduir. 

Mr*  Serjeant  Jones,  on  a  former  day  in  this  temiy  ob- 

tamed  a  rule  fusi,  that  the  Prothonotary  might  review  his 

taxation,  on  the  ground  that  the  above  charges  ought  not  to 

Iia?e  been  allowed.     First,  the  declaration  of  trust  was  no 

part  of  the  mortgagee's  security,  and  the  mortgagor  was 

Bot  bound  to  pay  for  any  deed  or  instrument  that  was  not 

absolutely  necessary  to  secure  the  mortgage ;  and  secondly, 

the  deed  of  assignment  of  Miss  Eboralts  mortgage,  being 

only  an  additional  security  to  the  mortgagees,  ought  not  to 

hare  been  impressed  with  an  €ui  valorem  stamp,  as  the 

transaction  took  place  since  the  passing  of  the  statute  3 

Geo.  4,  c.  117(a),  by  which  the  stamp-duties  on  re-con vey- 

uoes  of  mortgages  were  reduced;  and  deeds  given  as  an 

additional  or  further  security  by  the  same  mortgagor,  are 

Bov  not  subject  to  the  ad  valorem  duty. 

Mr.  Serjeant  Storks,  now  shewed  cause,  and  submitted, 
that,  as  the  cestui  que  trust  was  the  party  who  actually  ad- 
vanced the  money,  and  as  the  declaration  of  trust  was  ne- 
cessary as  a  security  for  the  mortgage,  and  formed  part  of 
the  res  gestae,  the  charges  attending  it  ought  to  have  been 
defrayed  by  the  mortgagor.  With  respect  to  the  objec- 
tion as  to  the  stamp,  although  the  statute  3  Geo.  4,  repeal- 
ed the  ocf  valorem  duties  imposed  by  the  55  Geo.  3,  c. 
184,  Sched.  Part  1,  on  the  re-conveyance  or  transfer  of 
mortgages,  yet  it  does  not  apply  to  a  deed  or  instrument 
containing  an  additional  security  for  the  advance  of  a  fur- 
ther sum,  or  to  a  contract  between  other  parties  than  the 
original  mortgagor  and  mortgagee ;  and  here,  the  addi- 
tional sum  of  934/.  was  to  be  secured  to  the  mortgagees 
who  were  no  parties  to  the  former  securities. 

yo)  The  act  passed  in  August,  1S22. 
▼OL.  II.  R 
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1B28.  Mr.  Serjeant   Wilde,  and  Mr.  Serjeant  Janes,  in  sup* 

Martin  P^^^  ^^  ^^^  Tvle,  insisted,  that  the  mortgagor  was  only 
DenuuidaDt.  liable  to  pay  the  expenses  or  charges  attending  those 
deeds  which  were  prepared  for  the  security  of  the  mortga- 
gees. There  can  be  no  doubt  but  that  the  attorney  for 
the  mortgagees  charged  them  a  sum  for  procuration  from 
the  cestui  que  trust  who  made  the  advance ;  and  as  the  de- 
claration of  trust  was  for  his  advantage  alone,  the  mort- 
gagor ought  not  to  be  burthened  with  it ;  and  as  the  as- 
signment of  the  former  mortgage  (oT  2,0001.  was  made  to 
the  mortgagees  as  a  mere  additional  security,  the  ocf  va- 
lorem duty  ought  not  to  have  been  charged  upon  it;  and 
if  it  were  ^o  held,  it  would  obviate  the  effect  of  the  statute 
3  Geo.  4,  which  was  passed  for  the  express  purpose  of  re- 
lieving mortgagors  from  the  payment  of  the  heavy  stamp- 
duties  imposed  on  them  by  the  55  Geo.  3,  c.  184. 

Lord  Chief  Justice  Best. — This  was  an  application  for 
the  Prothonotary  tb  review  the  taxation  of  a  bill  of  costs, 
delivered  to  a  mortgagor,  by  the  attorney,  for  the  expenses 
of  preparing  and  securing  a  mortgage,  the  attorney  him- 
self being  the  cestui  que  trust,  or  party  advancing  the  mo- 
ney. With  respect  to  the  first  objection,  that  the  mortgtr 
gor  ought  not  to  pay  the  expenses  attending  the  decIaratioQ 
of  trust,  as  it  formed  no  part  of  the  security  of  (he  mortp 
gagees, I amof  opinion  that  the  objection  is  well  founded, 
and  that  the  charge  for  that  deed  ought  not  to  have  been 
'  allowed.  Although  it  might  be  necessary  to  secure  the  re- 
payment of  the  sum  advanced  by  the  cestui  que  trust,  the 
borrower  or  mortgagor  ought  not  to  be  charged  with  it. — 
Secondly,  as  to  whether  the  deed  of  assignment  required 
the  ad  valorem  stamp  which  was  charged  to  the  mortga^ 
gor,  will  depend  on  the  construction  of  the  statute  3  G<o, 
4,  c.  117,  which  was  passed  to  relieve  borrowers  of  money 
from  the  expense  of  stamps  on  the  re-conveyance  or 
transfer  of  mortgages;  and  the  2nd  section  enacts  that 
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"from  and  after  the  expiration  of  ten  days  next  after  the         1828. 
pusing  of  the  act,  in  Hen  and  instead  of  the  duties  there-      ^p" 
by  repealed,  there  shall  be  granted,  raised,  leried,  collect-     DeinancUne. 
ed  and  paid  unto  his  Majesty,  his  heirs,  and  successors, 
the  sereral  sums  of  money  and  duties  following ;  that  is  to 
say,  upon  any  transfer,  assignment,  disposition,  assignation, 
or  re-conveyance  of  any  mortgage,  or  of  any  other  security, 
m  the  55  Geo.  8,  c.  184,  and  the  schedule  thereto  annex- 
ed, in  that  respect  mentioned,  or  of  the  benefit  thereof,  or 
of  the  money  or  stock  thereby  secured,  pramtted  no /ur- 
fkr  iWB  of  money  or  iioek  be  added  to  the  principal  mo* 
sey  or  stock  already  secured,  there  shall  be  paid  in  Great 
Britain,  a  stamp-duty  of  one  pound  fifteen  shillings  for 
Ae  first  skin  or  piece  of  vellum  or  parchment,  &c.,  upon 
which  such  transfer,  &c.,  shall  be  engrossed,  written,  or 
printed,  ftc.**  Here,  however,  the  mortgagor  is  not  entitled 
to  the  protection  afibrded  by  that  clause,  as  the  deeds  in 
fiestion  were  given  to  secure  the  additional  sum  of  934*/. ; 
tnd  the  provision  in  the  statute  is  confined  to  the  sum  al- 
ready secured:   and  although  it  may  be  said  that  the 
3rd  section  may  avail  him,  yet  it  enacts,  that,  '^  where  any 
deed  or  other  instrument  already  made,  or  hereafter  to  be 
Qade,  as  an  additional  or  further  security  for  any  sum  or 
soma  of  money  already  or  previously  secured  by  any  bond 
<m  which  the  ad  valorem  duty  on  bonds  charged  by  the 
55  Geo.  3,  shall  have  been  paid,  such  deed  or  other  in- 
strument shall  be,  and  be  deemed  to  be  and  to  have  been 
exempt  from  the  several  ad  valorem  duties  charged  by  the 
said  act  on  mortgages,  and  shall  be  charged  and  chargeable 
ODiy  with  the  ordinary  duty  payable  on  deeds  in  general; 
but,  if  anj/urtker  sum  of  money  shall  be  added  to  the  princi- 
pal money  already  secured,  the  said  ad  valorem  duties  re- 
spectively shall  be  charged  in  respect  of  such  further  sum.*' 
That  section,  however,  appears  to  me  to  apply  only  to  ad- 
£tional  securities  between  the  same  parties,  and  not  to  a 

case  where  a  mortgage  is  transferred  or  assigned  by  one 

R  2 


244  CASES  IN  TRINITY  TERM, 

1828.        mortgagee  to  another.     I,  therefore,  think  that  the  Pro- 
^  thonotary  exercised  a  right  discretion  in  allowing  the  ad 

Demandant     Valorem  duties  on  both  the  deeds  in  question. 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  con- 
curred. 

Mr.  Justice  GaseleEk— I  agree  with  my  Lord  Chief 
Justice,  that  the  mortgagor  is  not  liable  to  the  charge  for 
the  deed  of  the  declaration  of  trust,  as  it  formed  no  part  of 
the  security  between  him  and  the  mortgagees.  I  am  not 
prepared  to  give  an  opinion  as  to  the  allowance  of  the 
stamp  on  the  deed  of  assignment;  and  as  it  was  a  mere 
transfer  from  one  mortgagee  to  another,  I  am  strongly  in* 
clined'to  think  that  it  would  fall  within  the  operation  of 
the  late  statute  (a).  The  rule,  therefore,  for  the  Prothono- 
tary  to  review  his  taxation,  must  be  made  absolute  on  the 
first  point  only. 

Rule  absolute  accordingly. 

(a)  This  seems  to  be  correct,  ready  secured,  the  ad  valorem  duty 

for  the  latter  part  of  the  second  on  mortgages,  payable  under  the 

section  provides,  that,   ''  if  any  65  Geo.  3,  shall  be  charged  only 

further  sum  of  money  shall  be  in  respect  of  such  further  money.'* 
added  to  the  principal  money  al- 
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1 828. 

IN  THE  EXCHEQUER  CHAMBER. 


Thorpe  9.  Cooper^  Clerk.  Monday, 

[In  Error.] 


This 


was  a  writ  of  error  from  the  Court  of  King*s  Byanindofnre- 
Bench,  b  an  action  of  debt  on  the  statute  2&3  Edw.  6,  ^'J^il^S;„ 
brought  by  the  Reverend  William  Cooper  (the  defend-  ]Jf^^^^*^ 
iQt  m  error),  as  rector  of  the  parish  of  Waddingfmm,  in  the  tor  of  the  parish 
coonty  of  Lincoln,  against  Thorpe  (the  plaintiff  in  error),  cum  SnUtirby, 
M  occupier  of  certain  arable,  meadow,  and  pasture  lands,  J^'^.^JJ^a^ 
litttate  within  the  parish  of  Waddingham,  for  not  setting  and  common 

...  1  T^i  -^T..    .  »  pasturei  within 

oat  tithes  thereon.     Plea — Ntl  debet.  the  township  of 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Spring  Sif'^SfiSSfe- 

Aisizes  for  the  county  oi  Lincoln,  1825,  it  appeared  that  aWeparttofihe 

^  f  »  I  r  township  of 

the  defendant  in  error  then  was,  and  since  the  ^th  Septem-  9Faddiwham,MM 
iff,  1811,  had  been  rector  of  the  parish  and  parish  church  Jity^  qiiaa^" 
of  Waddingham  cum  Snitterby.     That   the  plaintiff  in  "„Vd^j^be 
error,  on  and  from  the  29th  September,  1817,  until  the  29th  equii  in  value 

P  ,  o  t  r»  .    ^  11.1^°'*^°  fifteenth 

September,  1818,  occupied  certain  meadow  lands  in  the  paru  of  the 
township  of  Waddingham,  and  had  mowed  and  cut  down  of  the  ijut-men- 
and  carried  away  divers  crops  of  hay  ccrownonsuch  lands,  ''>oneJ j«n<i«  "nd 

"^  *  •'  °  ...  grounds,  in  hen 

of  the  value  of  4/.  18*.,  without  having  at  any  time  divided  of  tithes  beiong- 

or  set  forth  for  the  defendant  in  error  any  tithes,  and  with-  and  arising  withl 

out  having  at  any  time  compounded  or  otherwise  agreed  i^ndi*and"* 

with  the  defendant  in  error,  for  or  concerning  any  tithes  s""®""^* ;  "nd 

'  ®       -^  the  award  of  the 

commissioners 
*»  to  be  final,  unless  appealed  against  within  six  months ;  and  imme(Uately  after  the  enrolment  of 
tbe  award,  all  tithes  arising  within  the  lands  or  grounds  directed  to  be  inclosed,  were  to  be  extin- 
gushed:  saving,  however,  to  every  person  and  persons  and  their  heirs  (other  than  those  to  whom 
^iotments  should  be  made  in  respect  of  their  several  interests)  all  such  estate  and  interest  as 
^  had  in  respect  of  the  lands  before  the  passing  of  the  act  The  commissioners,  by  their 
**ard,  allotted  to  the  rector  land  in  lieu  of  his  glebe  lands  in  Waddingham,  and  in  lieu  of 
^^  and  tithes  In  the  townships  ot  SnitUrby  and  Atterby;  but  there  was  no  specific  allot- 
OKot  In  lieu  of  the  tithes  in  Waddingham: — lleldy  that,  as  the  commissioners  had  made  no 
*II<>tment  in  lieu  of  such  tithes,  the  rector's  right  to  the  tithes  in  kind  was  reserved  to  htm  by 
tbe  laving  clause  In  the  act,  and  that  he  was  not  barred  from  suing  for  them  fifty-tix  yean 
«ft«  the  act  had  passed. 
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1828.  in  respect  of  the  said  crops^  or  any  part  thereof.  That 
the  parish  of  Waddingham  consists  of  two  townships,  rur. 
JVaddifigham  and  Smiierby.  Certain  proceedings  in 
Chancery  in  the  year  1700  were  given  in  evidence,  consist- 
ing of  a  bill,  answer,  and  decree.  The  bill  set  out  an 
agreement  made  in  1700,  between  the  then  rector  of 
Waddingham^  and  the  lord  of  the  manor,  and  all  the 
freeholders  of  Waddingham,  that  certain  common  lands 
should  be  mclosed,  and  that  the  rector  should  have  a 
certain  portion  of  the  lands,  and  the  annual  sum  of  941>, 
in  lieu  of  tithes;  and  this  agreement  was  confirmed,  and 
ordered  to  be  performed,  by  the  decree.  The  lands  on 
which  tithes  were  claimed  by  the  defendant  in  error,  form- 
ed no  part  of  the  lands  inclosed  under  the  above-men- 
tioned agreement  and  decree,  but  were  part  of  the  lands 
afterwards  inclosed  under  an  act  of  Parliament  in  1769, 
hereinafter  mentioned.  The  above-mentioned  composi- 
tion, of  94/.  per  annum,  was  proved  to  have  been  paid 
from  time  to  time  by  the  occupiers  of  land  in  the  town* 
ship  of  Waddingham,  and  accepted  by  the  rectors  until 
the  year  1788,  when  a  new  rector,  Dr.  J.  Barker,  the 
immediate  successor  of  Robert  Gnrter,  hereinafter  men- 
tioned, succeeded;  the  composition  of  94^1,  per  annum  was 
then  abandoned,  and  a  new  composition  agreed  upon  be- 
tween the  occupiers  of  land  in  Waddingham  and  the  then 
rector,  at  a  valuation  of  the  whole  parish;  and  such  valua- 
tion had  respect,  as  well  to  the  lands  inclosed  under  the  act 
of  Parliament  hereinafter  mentioned,  as  to  those  inclosed 
under  the  said  agreement  and  decree.  The  defendant  in 
error  was  presented  to  the  rectory  of  Waddingham  in 
1808,  and  the  plaintiff  in  error  paid  his  share  of  the  com- 
position in  respect  of  the  lands  in  question  to  the  prede- 
cessor of  the  defendant  in  error,  and  to  the  defendant  in 
error,  until  the  year  1811.  From  Michctelmas  1811,  to 
Michaelmas  1812,  the  defendant  in  error  took  the  tithes 
in  kind ;  and  from  Michaelmas  1812,  the  plaintiff  in  error 
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refuaed  to  pay  any  conipontion  or  set  out  his  tithes  in  re-        1828. 
spect  of  the  lands  in  question. 

In  the  year  1769,  an  act  of  Parliament,  intituled,  ''  An 
act  for  dividing  and  inclosing  certain  open  fields,  knds^and 
gtounda  in  the  several  townships  of  Aiterby,  Snitterby^ 
and  WmdUHngham^  in  the  county  of  Lincoln^''  was  passed. 
That  act  recited  (inter  aUaJy  that  the  Rev.  Robert  Carter, 
Clerky  was  at  that  time  rector  of  the  parish  and  parish 
diorch  of  Wadtiingham  cum  Snitterby,  and  as  such  was 
leised  of  certain  glebe  lands  in  the  said  open  fields  and 
groondSf  and  entitled  to  all  the  tithes,  great  and  small,  ec- 
desiastical  dues,  duties,  and  payments,  arising  within  the 
tHbeable  places  of  the  said  parish,  and  also  to  the  tithes 
irismg  upon  certain  parcels  of  land  lying  dispersed  in  the 
open  fields  of  Atterby.    The  act  then  enacted,  that  all  the 
laid  open  arable  fields,  commons,  pastures,  carrs,  and 
waste  grounds,  or  other  open  and  common  grounds  in  the 
laid  several  townships,  be  divided  and  allotted  by  certain 
oommissioners  appointed  to  carry  the  act  into  execution; 
and  directed  such  commissioners  to  assign  and  allot  unto 
and  for  the  said  Robert  Carter  and  his  successors,  rectors 
of  the  said  parish  of  Waddingham  cum  Snitterby  afore- 
said,  such  parcel  or  parcels  of  the  said  arable  fields,  com- 
■Kms,  pastures,  and  carrs,  within  the  said  township  otSnit- 
ierby  (except  the  common  pasture  called  the  Carrnde),  so 
directed  to  be  inclosed  as  aforesaid,  as  should  in  the  judg- 
ment of  the  commbsioners,  or  any  two  of  them,  be  equal  in 
value  to,  and  a  full  satisfaction  for,  the  present  glebe  lands 
of  the  said  rector,  within  the  last-mentioned  lands  and 
grounds  so  to  be  inclosed ;  and  then  to  assign  and  allot 
unto  and  for  the  said  Robert  Carter  and  his  successors, 
rectors  as  aforesaid,  such  parcel  or  parcels  of  the  residue 
of  the  same  arable  fields  and  common  pastures  and  carrs 
ia  Smtterby  aforesaid;  and  also  all  the  titheable  parts  of 
the  said  township  of  Waddingham,  as  should  (quantity, 
({uality,  and  situation  considered)  contain  or  be  equal  in 
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1828.  value  to  two  full  fifteenth  parts  of  the  titheable  places  of 
the  last-mentioned  lands  and  grounds,  in  lieu  of,  and  as  a 
full  recompense  and  compensation  for,  all  the  tithes,  dues, 
duties,  and  payments  whatsoever  belonging  to  the  said 
rector,  and  arising,  and  renewing,  or  happening,  or  which 
might  arise,  renew,  or  happen,  within  the  same  lands 
and  grounds;  and  further,  to  assign  and  allot  unto  and 
for  the  said  Robert  Carter  and  his  successors,  rectors  as 
aforesaid,  such  parcel  or  parcels  of  the  said  arable  fields  of 
Snitterby  aforesaid,  as  by  the  commissioners,  or  any  two 
of  them,  should  (quantity,  quality,  and  situation  consider- 
ed) be  adjudged  to  be  equal  in  value  to  the  tithes  of  the 
ancient  inclosed  lands  in  Snitterby  aforesaid.  The  act 
further  directed  allotments  to  be  made  in  the  Carr-sidc 
pasture,  equal  in  value  to  two-fifteenth  parts  of  tfie  tithe- 
able  grounds  (quantity,  quality,  and  situation  considered), 
to  the  rector  of  Wctddingham  cum  Snitterby^  and  the 
vicar  of  Bishop  Horton^  according  to  their  respective 
shares  and  interests  in  the  tithes  of  the  said  Carr'Side 
pasture.  And  it  was  further  enacted,  that,  within  dx 
calendar  months  next  after  the  commissioners,  or  any  two 
of  them,  should  have  completed  the  division  and  allot- 
ments thereby  directed  to  be  made,  or  as  soon  afler  as 
conveniently  might  be,  they  should  form  and  draw  up 
their  award  or  instrument  in  writing,  which  should  ex- 
press distinctly  and  separately  the  quantity  in  statute  mea- 
sure of  the  acres,  roods,  and  perches,  contained  in  the  said 
fields  and  grounds  thereby  directed  to  be  set  out  and  as- 
signed; and  also  the  situation,  abuttals,  and  boundaries 
of  the  several  parcels  and  allotments  respectively  by  them 
set  out  and  assigned;  and  also  the  situation,  abuttals,  and 
boundaries  of  each  and  every  of  the  respective  townships 
of  Atterbyy  Snitterby^  and  Waddingham  ;  and  should  con- 
tain orders  and  directions  as  to  the  repair  of  the  fences, 
ditches,  gaps,  stiles,  and  bridges,  and  also  all  such  other 
orders,  regulations,  and  determinations  as  were  in  and  by 
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the  act  directed  or  authorized  to  be  made;  and  all  such         ]828. 
other  orders,  regulations,  and  determinations,  as  should       T^*     ^ 

,  Thorpe 

be  necessary  or  proper  to  be  inserted  in  the  said  award,       _  v, 
conformable  to  the  tenor  and  purport  of  the  said  act,  or 
for  the  completing  and  maintaining  the  said  division  and 
inclosure;  and  that  the  said  award  should,  within  six  ca- 
lendar months  after  the  execution  thereof,  be  enrolled  by 
the  clerk  of  the  peace  of  the  division  of  Linsey  in  the 
Goonty  of  Lincoln;  and  that  the  several  allotments  and 
divisions,  and  all  orders,  directions,  regulations,  and  de- 
terminations, so  to  be  made  as  aforesaid,  and  declared  in 
and  by  the  said  award,  should  be  binding  and  conclusive 
onto  and  upon  all  the  parties  interested;  and  that  imme- 
diately after  the  enrolment  of  the  said  award,  all  manner 
of  tidies,  ecclesiastical  dues  and  duties,  and  payments  of 
that  nature  or  kind  soever,  arising,  renewing,  increasing, 
payable,  or  happening,  within  or  out  of  the  lands  or  grounds 
thereby  directed  to  be  inclosed,  or  within  the  said  ancient 
mdosed  lands   or  ground,  or  otherwise  howsoever  (ex- 
cept such  surplice  fees  and  other  payments  as  were  be- 
fore excepted),  and  all  right  of  common,  right  of  stray,  and 
right  of  average,  upon  the  said  lands  and  grounds  thereby 
directed  to  be  inclosed,  and  every  of  them,  should  cease, 
and  for  ever  be  extingubhed.     By  the  act,  an  appeal  to 
the  Quarter  Sessions  of  the  Peace  was  given  to  any  person 
vho  might  think  himself  aggrieved  by  any  thing  done  in 
pursuance  of  the  act — the  appeal  to  be  within  six  calendar 
QKmths  after  the  cause  of  complaint,  other  than  and  ex- 
cept such  orders  and  determinations  of  the  commissioners 
su  in  the  act  were  declared  to  be  final  and  conclusive: 
and  the  Justices  were  required  to  hear  and  determine  the 
inatter  of  such  appeal;  which  determination  of  the  said  Jus- 
tices should  be  final  and  conclusive  to  all  parties  concern- 
ed, and  should  not  be  removed  by  certiorari  or  any  other 
process  whatsoever,  into  any  of  the  Courts  of  Westminster. 
The  act  contained  the  following  saving  clause :  "  Saving 
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182&  always  to  the  King's  most  excellent  Majesty ,  his  heirs  and 
successors^  and  to  all  and  every  person  and  persons,  bo- 
dies politic  and  corporate,  his,  her,  or  their  heirs,  succes- 
sors, executors,  and  administrators,  other  than  and  except 
the  respective  persons  to  whom  any  allotment  or  allotments 
of  land  or  compensation  shall  be  made  by  virtue  of  this 
act,  in  respect  of  the  interest  or  property  for  which  such 
allotment  or  compensation  shall  be  made,  all  such  estate 
and  interest  as  they,  every,  or  any  of  them,  had  and  enjoyed^ 
of,  in,  to,  or  in  respect  of,  the  said  fields,  common  pastures, 
carrs,  and  waste  grounds,  or  any  of  them,  before  the  pass- 
ing of  this  act,  or  could  or  might  have  had  or  enjoyed,  in 
case  the  same  had  not  been  made;  but  no  such  other  per- 
son or  persons,  bodies  politic  or  corporate,  his,  her,  or 
their  heirs,  executors,  administrators,  or  successors,  shall 
have  power  to  disturb  any  of  the  allotments  to  be  made  fai 
pursuance  of  the  act,  but  shall  accept  their  respective  al- 
lotments which  shall  be  made  in  lieu  of  the  lands,  comnKm 
right,  tithes,  or  other  interests,  which  he,  she,  or  they 
would  have  been  entitled  to,  in  case  this  act  had  not  been 
made.'* 

The  conmiissioners  appointed  by  the  act,  duly  proceed- 
ed to  make  a  division  and  allotment  of  the  several  lands 
and  grounds  thereby  directed  to  be  divided  and  inclosed; 
and  on  the  S9tb  November ^  1770,  duly  made  and  exe- 
cuted their  award  in  writing  concerning  the  same,  which 
award  was  duly  enrolled  according  to  the  provisions 
of  the  act*  By  this  award,  the  commissioners  assigned 
unto  Robert  Carter ,  and  his  successors,  for  the  time  being 
rectors  of  Waddingham  cum  Sniiterby^  as  foUows: — 
Three  several  plots  or  parcels  of  ground,  containing  to- 
gether 51  acres,  1  rood,  30  perches,  statute  measure, 
which  they  declared  to  be  in  lieu  of,  and  as  a  compensa- 
tion for,  all  the  said  Robert  Carter's  ancient  glebe  lands 
and  right  of  common  in  the  said  north^carr,  tfOtf/A-corr, 
and  carrside  pasture,  and  the  ace-field  in  Waddingham 
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aforesaid.     These  allotments  were  figured  in  the  margin         1828. 
of  the  awards  under  the  head  of  **  Waddingham  allot- 
nents/'  **  Glebe  allotment/'    At  the  conclusion  of  the 
WaMSffgham  allotments,  on  the  sixteenth  sheet  of  the 
award,  there  was  a  marginal  note  by  the  commissioners, 
viar.  **  Here  end  the  Waddingham  allotments  ;'*  and  Im- 
mediately after  was  the  following  marginal    note,   rtar* 
*^  Smiierby  albtments  begin  here.'*     In  the  sixteenth 
iheet  of  the  award,  in  thep  margin,  under  the  head  ''  SmU 
krby  allotments,  allotment  to  the  rector  in  lieu  of  glebe," 
die  commissionera  assigned  to  the  said  Robert  Carter^  as 
rector  of  Waddingham  emm  Sniiterby,  two  several  plots 
or  parcels  of  ground,  containing   together  3S  acres,  3 
nods,  32  perches,  which  they  declared  to  be  in  lieu  of  the 
iM*  lands  and  right  of  common  belonging  to  the  said 
Bcberi  Carter,  as  rector  as  aforesaid,  and  also  in  lieu  of 
as  andent  inclosure  or  piece  of  glebe  land,  given  by  him 
IB  exchange  to  John  Richtirdson.     The  commissioners 
tben  assigned  to  the  said  Robert  Carter y  as  rector  of  Wad^ 
dingham  cum  Snitterby,  five  several  plots  or  parcels  of 
ground,  containing  together  223  acres,  1  rood,  31  perches, 
itatate  measure,  which  2XS  acres,  1   rood,  31  perches, 
(quantity,  quality,  and  situation  considered)  they  adjudg- 
ed to  be  in  lieu  of,  and  as  a  full  recompense  and  compen- 
sation for,  all  the  tithes,  dues,  duties,  and  payments  belong- 
ing to  the  said  Robert  Carter,  as  rector  aforesaid,  within 
die  open  fields,  common  pasture,  and  carrs  in  the  town- 
ships of  Snitterby  and  Atterby,  aforesaid.     The  commis* 
sioners  also  assigned  unto  the  said  Robert  Carter,  and  his 
successors,   rectors  of  Waddingham  cum  Snitterby,  one 
pbt  or  parcel  of  ground,  containing  17  acres,  2  roods,  sta- 
tute measure,  which  (quantity,  quality,  and  situation  con- 
sidered) they  adjudged  to  be  equal  in  value  to  the  tithes 
of  the  ancient  inclosed  lands  in  Snitterby,     At  the  end  of 
the  Snitterby  allotments  was  a  marginal  note  by  the  com- 
missioners, as  follows,  viz.     **  Here  end  Snitterby  allot- 
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1828.         ments.**    The  commissioners  then  assigned  unto  the  Rer. 
George  Jolland,  and  his  successors,  for  the  time  being 
rectors  oi  Atterby  aforesaid,  a  certain  allotment  in  lieu  of 
glebe,  certain  allotments  amounting  together  to  IS5  acres, 
3  roods,  26  perches,  statute  measure,  which  (quantity,  qua- 
lity, and  situation  considered)  contained,  or  were  equal  in 
value  to,  two  full  fifteenth  parts  of  the  arable  fields,  com- 
mon pastures,  and  carrs,  in  ^//^&^  aforesaid;  and  they 
adjudged  the  same  to  be  in  lieu  of,  and  as  a  compensation 
for,  all  the  tithes,  dues,  duties  and  payments  of  the  said 
George  Jolland,  within  the  said  arable  fields,  common 
pastures,  and  carr  grounds,  in  the  said  several  townships 
of  Atterby  and  Snitterby,  except  as  in  the  said  act  except- 
ed; and  also  certain  allotments  in  lieu  of  tithe  of  old  in- 
closure   in  Atterby  and  Snitterby  aforesaid.     The  lands 
allotted  in  Snitterby y  under  the  act,  amounted  to  15S8 
acres,  17  perches,  and,  deducting  the  allotment  for  the 
glebe,  3S  acres,  3  roods,  32  perches,  there  remained  14d9 
acres,  25  perches,  two^fifteenths  of  which  would  be  199 
acres,  3  roods,  32  perches.     The  lands  allotted  as  afore- 
said to  the  rector  in  Snitterby y  amounted  to  223  acres,  1 
rood,  31  perches,  leaving  an  excess  of  23  acres,  2  roods, 
9  perches,  above  the  199  acres,  3  roods,  22  perches.    The 
lands  allotted  in  the  township  of  Waddingham^  under  the 
act,  amounted  to  1281  acres,  1  rood,  3G  perches,  and,  de- 
ducting the  allotment  for  glebe,  and  rector's  right  of  com- 
mon, 51  acres,  1  rood,  30  perches,  and  for  a  gravel  pit,  1 
acre,2roods,  there  remained  of  lands  in  that  township  1228 
acres,  2  roods,  6  perches,  two-fifteenths  of  which  would 
be  163 acres,  3  roods,  8  perches.    The  landsallotted  in  the 
township  of  Atterby ,  under  the  act,  amounted  to  846  acres, 
3  roods,  28  perches,  and,  deducting  the  allotment  for  glebe, 
13  acres,  there  remained  of  lands  in  that  township,  833 
acres,  3  roods,  28  perches,  two-fifteenths  of  which  would 
be  11 1  acres,  29  perches.     The  lands  allotted  to  the  rec- 
tor amounted  to  125  acresi  3  roods,  26  perches,  leaving  an 
excess  of  14  acres,  2  roods,  37  perches,  beyond  the  111 
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acres,  and  29  perches.    There  were  888  acres,  16  perches,         1828. 
allotted  to  proprietors  of  lands  in  IVaddingham^  who  had       thorpe 
no  allotments  made  to  them  in  Snitterby.     There  was  not  ». 

»  1  1  !•  1  ^  Cooper. 

10  the  award,  any  order,  direction,  regulation,  or  deter- 
mination of  the  commissioners,  as  to  the  tithes  of  the  lands 
in  the  township  of  fFaddingham,  inclosed  by  virtue  of  the 
act,  or  any  part  thereof,  unless  any  thing  above  stated 
amounted  thereto* 

One  of  the  witnesses  for  the  plaintiff  in  error,  on  his  cross- 
examination,  stated,  that  the  land  which  the  rector  of  Wad- 
Smghaim  cum  Smtterby  had,  was  of  good  fair  quality,  and 
lay  together  conyenient.  He  got  forty  acres  of  carr  land, 
much  better  than  the  uninclosed  land,  which  had  not  been 
mowed  for  seven  years. 

The  Lord  Chief  Justice  told  the  Jury  that  he  was  of  opin- 
ion that  the  matters  produced  and  given  in  evidence  by  the 
idamtiff  in  error,  were  sufficient  to  entitle  him  to  maintain  his 
action.  The  Jury  found  a  verdict  for  him,  for  4/.  18«.  debt, 
damages,  one  shilling ;  whereupon  a  bill  of  exceptions  was 
tendered  to  and  sealed  by  his  Lordship.  The  questions  pro- 
posed for  the  consideration  of  this  Court,  now  were: — Whe- 
ther the  defendant  in  error,  as  rector  of  the  parish  and  parish 
church  of  Waddingham  cum  Sniiierby,  had  not  been  com- 
pensated for  all  tithes  payable  to  him  as  rector,  under  the 
inclosure  act  of  1769,  and  the  award  made  by  the  commis- 
uoners  in  pursuance  of  the  act :  and  whether,  under  the  act 
and  award,  all  tithes  payable  to  the  defendant  in  error,  as 
rector,  were  not  extinguished  :  and  whether  the  several  al- 
lotments and  compensations  which  the  rector  had  received, 
by  virtue  of  the  inclosure-act  and  award,  were  not  in  lieu 
of  all  tithes  payable  to  the  rector. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term,  when — 

Mr.  Brodrick  fur  the  plaintiff  in  error,  submitted,  that 
sufficient  appeared  upon  the  face  of  the  award  to  satisfy  the 
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1828.         Court,  that  the  rector  had  received  an  adequate  compen- 
sation for  the  tithes  in  Waddingham,  although  lands  in 
that  parish  were  not  expressly  awarded  to  be  allotted  to 
hhn  in  lieu  of  such  tithes.     Thb  question  has  been  argu- 
ed before  the  Master  of  the  Rolls,  who  was  of  opinion  that 
the  award  operated  as  an  extinguishment  of  the  tithes  (a). 
But  in  Cooper  Y.  Walker  {b\  where  an  action  was  brought  un- 
der an  order  of  the  Lord  Chancellor  (e),  the  Court  of  Kinf^s 
Bench  held,  that,  under  the  award,  the  commissioners  had 
not  made  any  allotment  to  the  rector,  in  lieu  of  such  ttthea, 
and  that  the  rector's  right  was  reserved  to  him  by  the  sav- 
ing clause  in  the  act;  and  Lord  Chief  Justice  Abbott  said, 
that  that  clause  was  not  adverted  to,  when  the  case  waa  be- 
fore the  Master  of  the  Rolls.   The  same  question,  however, 
has  been  raised  before  two  different  tribunals,  and  the  de- 
cisions are  contradictory  and  conflicting.     It  certainly  was 
the  object  and  intention  of  the  Legislature  in  paaaiag  tkt 
act  in  question,  to  extinguish  all  tithes  in  Waddinghawi^ 
and  to  give  the  rector  a  compensation  by  allotments  in  lieu 
thereof.     The  award  having  been  made  and  acquiesced  in 
by  the  rector  for  so  great  a  length  of  time,  every  intend- 
ment must  be  made  in  its  favour.    A  Court  in  reviewing  the 
judgment  of  a  legitimate  tribiiiial,  is  bound  to  presume 
omnia  rite  acta.     By  the  act  of  Parliament,  the  commis- 
sioners were  empowered  to  allot  such  parcels  of  the  anu 
ble  fields  and  common  pastures  within  the  township  of 
Sniiterby,  and  of  the  township  of  Waddingham,  as  should 
(quantity,  quality,  and  situation  considered)   contain,  or 
be  equal  in  value  to,  two-fifteenth  parts  of  the  titheable 
places  of  those  lands.     Now,  if  the  rector  obtained  his  two- 
fifteenths  of  both  these  townships,  it  was  immaterial  to  him 
where  those  lands  were  situate,  provided  that  in  quantity 
and  quality  they  were  a  fi^l  compensation  Ibr  the  tithes; 

(a)   See    Cooper  v.   Thorpe,  I      6  Dowl.  &  Ryl.  31. 
Swanst.  92.  (r)  See  2  RaaseU,.  78. 

(6)  4  Bam.  &  Cress.  36,  S.C. 
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and  the  deficiency  in  quantity  might  have  been  compensat-         1928. 
ed  for  by  the  quality*    Besides,  if  the  rector  had  been  dis-      T^"^ 
satisfied  with  the  award,  he  had  a  right  of  appeal ;  and ,  as  he  v. 

did  not  exercise  it,  it  must  be  assumed  that  he  was  satis- 
fied with  the  decision  of  the  commissioners.     Further,  the 
set  directs  that,  immediately  after  the  enrolment  of  the 
award,  all  manner  of  tithes  arising,  &c.,  within  or  out  of 
the  lands  directed  to  be  inclosed,  shall  cease  and  for  ever 
be  extinguished.     This,  therefore,  is,  of  itself,  a  complete 
W  to  the  rector's  claim,  and  his  right  to  tithes  is  alto- 
gether destroyed.     But  it  is  said,  that  such  right  is  re- 
lenred  to  him  by  the  saving  clause  in  the  act.    That  clause, 
Iwwever,  applies  only  to  persons  other  than  those  to  whom 
aDotm^ts  or  compensations  should  be  made ;  and  if  the 
lector  has  had  an  allotment  in  lieu  of  the  tithes  in  Wad- 
ihighamf  he  comes  within  the  exception,  and  is  barred  by 
tte  statute;  and  coupling  the  act  with  the  award,  it  is 
quite  dear,  that  the  latter  was  intended  to  operate  on  all  the 
tithes  in  die  parish  of  Waddingham,  and  if  the  saving 
danse  be  deemed  to  .be  inapplicable  as  far  as  it  regards 
the  rector,  the  decision  of  the  Master  of  the  Rolls  is  found- 
ed on  principle,  and  ought  to  be  confirmed. 

Mr.  Serjesoit  Adams,  contra, — The  commissioners  were 
bound  by  the  act  to  allot  to  the  rector  of  Waddingham, 
lands  in  fVadding/iamy  in  lieu  of  his  tithes  there;  or,  in 
other  terms,  to  allot  to  him  lands  in  each  of  the  town- 
ships, in  lieu  of  his  tithes  in  each  respectively ;  for  they 
were  directed  to  allot  to  him  such  parcel  or  parcels  of 
the  arable  fields,  common  pastures,  and  carrs  within 
the  township  of  Sniiterby,  and  also  the  titheable  parts 
of  the  township  of  Waddingham,  as  should  (quantity, 
quality,  and  situation  considered)  be  equal  in  value  to  two- 
fifteenths  of  the  titheable  places  of  the  last-mentioned 
l^sand  grounds,  in  lieu  of  and  as  a  full  compensation 
'or,  all  the  tithes  belonging  to  the  rector,  and  arising  within 
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1828.         the  same  lands  and  grounds.     Now,  the  allotment  in  lieu 
of  tithe  having  been  made  for  the  tithes  o£  the  town- 
ship of  Atierby  and  Snitterby  only,  is  not  a  bar  to  the 
rector's  claim  for  the  tithes  of  Waddingham ;  and  the  allot- 
ment of  land  in  Waddingham  is  expressed  to  be  in  com- 
pensation of  glebe  and  right  of  common  only.    The  award, 
therefore,  not  containing  a  compensation  for  the  whole  tithe, 
is  not  such  as  the  act  required ;  and  the  existence  of  such 
an  award  is  a  condition  precedent  to  the  operation  of  the 
act  in  extinguishment  of  the  right  to  tithes.    As,  therefore, 
the   commissioners  have  omitted  to  make  any  allotment 
to  the  rector  in  heu  of  his  tithes  in  the  township  of  Wad* 
dingfmm,  the  allotment  to  him  in  Snitterby  cannot  be  in- 
tended to  include  a  compensation  for  the  tithes  in  Wadding- 
ham; for  otherwise  there  will  be  888  acres  of  land  allotted 

ft 

to  persons  in  Waddingham  who  had  no  allotments  made  to 
them  in  Snitterby,  and  for  the  tithes  of  which  the  rector  has 
not  received  any  compensation,  nor  any  allotment  in  respect 
thereof.  The  allotment  in  Snitterby  shews  that  it  was 
not  intended  to  be  a  compensation  for  all  the  tithes ;  for,  if 
it  had  been,  it  should  have  consisted  of  364  acres,  whereas, 
in  fact,  it  only  consisted  of  223  acres,  and  the  quality  was 
not  so  superior  as  to  render  a  smaller  quantity  of  the 
one  equal  in  value  to  a  larger  quantity  of  the  other. 
Then,  if  the  rector  has  received  no  allotment  in  lieu  of  his 
tithes  in  Waddingham,  there  is  nothing  in  the  act  of  Par- 
liament to  bar  his  right.  Although  in  Cooper  v.  Thorpe, 
the  Master  of  the  Rolls  was  of  opinion  that  the  rector 
was  barred,  yet  it  must  have  arisen  from  the  circumstance 
that  the  saving  clause  was  not  adverted  to,  or  its  effect 
considered.  That  clause  saves  the  rights  of  all  persons 
"  other  than  and  except  the  respective  persons  to  whom 
any  allotment  of  land  or  compensation  shall  be  made,  by 
virtue  of  that  act,  in  respect  of  the  interest  or  property, 
for  which  such  allotment  or  compensation  shall  be  made;'* 
and,  as  the  award  gives  the  rector  no  allotment  or  compen- 
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sation  in  respect  of  bis  estate  and  interest  in  the  tithes         1828. 
in  Waddimgham^  his  right  to  them  is  saved,  and  he  is  con- 
sequently not  barred  by  the  statute. 

Mr.  Brodrick,  having  been  heard  shortly  in  .reply, 

The  Court  took  time  to  consider,  and — 

Lord  Chief  Justice  ""Best,  on  this  day,  after  stating  the 
&ct8  found  by  the  special  verdict,  delivered  judgment 
IS  follows: — 

Any  compensation  for  the  tithes  of  Wculdingham,  how- 
ever inadequate,  would  extinguish  the  right  of  the  de- 
fendant in  error,  because  the  amount  of  compensation  was 
to  be  decided  by  the  commissioners.     If  the  commissioners 
bad  erred  by  giving  too  little,  their  error  could  only  be  cor- 
reeted  by  an  appeal;  and  the  rector  for  the  time  being  not 
having  appealed  to  the  sessions,  his  claim  and  those  of  his 
soccessors  would  have  been  for  ever  barred.   But  the  record 
states,  '*  that  there  is  not  in  the  award,  any  order,  direc- 
tion, regulation,  or  determination  of  the  commissioners,  as 
to  the  tithes  of  lands  in  the  township  of  Waddingham^  in- 
dosed  by  virtue  of  the  act,  or  any  part  thereof,  unless  any 
thing  above  stated  amounts  thereto.**    It  is  clear  that  no- 
thing previously  stated  amounts  to  an  award  of  compen- 
sation for  any  of  the  tithes  of  Waddingham;  for  all  the 
allotments  are  made  as  compensation   for  other  claims 
which  are  stated  in  the  award.     This  is  an  answer  to  the 
Sfgument,  that  the  commissioners,  considering  the  situation^ 
funUity^  and  quality  of  the  land  allotted  to  the  rector ^ 
might  think  his  allotment  a  full  compensation  for  all  the 
rights  belonging  to  his  rectory.     We  have  been  asked  to 
presume  that  the  commissioners  must  have  awarded  com- 
pensation for  these  tithes,  from  the  length  of  time  that  has 
elapsed,  during  which  no  tithes  have  been  claimed  for  the 
lands  in  Waddingham. 
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1828L  This  presumption  is  repelled  by  the  express  terms  of 

T"^'  the  award.     It  is  perfectly  clear,  that,  if  a  claim  for  com* 

v.  pensation  for  the  tithes  of  Wciddingham  was  made  to  the 

Cooper 

commissioners,  such  claim  was  disallowed.  The  authori- 
ty the  act  gives  to  the  commissioners  is,  to  assign  and  al- 
lot to  the  rector  swch  parcels  of  lands  as  they  should  consi- 
der to  be  a  full  satisfaction  of  his  different  rights.  All  the 
rights  to  be  compensated  are  enumerated.  The  commis- 
sioners are  not  authorized  to  decide  what  rights  are  to  be 
compensated,  but  only  to  ascertain  the  amount  of  compen- 
sation for  the  rights  specified  in  the  act.  With  regard 
to  the  tithes  of  Waddingham,  the  Legislature  has  not  per- 
mitted the  commissioners  to  judge  what  compensation 
shall  be  made  for  them.  The  statute  says  the  compensa- 
tion for  these  tithes  shall  be  two-fifteenths  of  the  tithe- 
able  lands  in  Waddingham ;  and  the  commissioners  have 
only  to  ascertain  what  {quality^  quantity  ^  ami  situation  con- 
sidered) amounts  to  two-fifteenths  of  the  titheable  lands  in 
this  township. 

The  commissioners,  not  having  made  any  compensation 
for  the  tithes  of  ff^addingham,  must  either  have  rejected 
a  claim  which  they  were  directed  to  compensate,  or,  from 
inadvertence,  have  omitted  to  make  compensation  for  it. 
In  the  first  case,  they  have  exceeded  their  authority;  in 
the  second,  they  have  omitted  to  do  what  they  were  ex- 
pressly required  to  do.  In  either  view  of  the  case,  their 
award  is  void  as  to  all  such  interests  as  are  affected  by 
their  exceeding  their  jurisdiction,  or  by  their  omission.  A 
party  is  not  concluded  by  not  appealing  against  a  nullity. 

It  is  probable  that  the  allotments  made  to  the  several 
owners  of  titheable  lands  in  Waddingham,  are  made  in  the 
same  proportion  as  they  would  have  been  if  an  allotment 
had  been  made  to  the  rector  for  tithes.  The  owner  of 
each  allotment  has  the  land  which  should  have  been 
awarded  to  the  rector  for  the  tithes  of  his  allotment.  If 
so,  the  only  effect  of  this  decision  will  be,  that  the  rector. 
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who  has  not  been  compensated  for  his  tithes,  will  have  the         1828. 
tithes,  and  the  hind-owners,  who  are  to  pay  the  tithes,  will 
ha?e  amongst  them  the  lands  which  should  have  been  al-  v, 

lotted  to  the  rector  as  a  compensation  for  his  tithes.     But 
it  has  been  insistedi  that,  after  the  enrolment  of  the  award, 
all  tithes  shall  cease  and  be  extinguished.     If  there  were 
no  other  clauses  in  the  act  to  control  the  terms  of  this 
section,  it  could  not  by  any  legal  construction  be  made  to 
extinguish  tithes  in  a  township  of  the  parish  of  which 
no  notice  is  taken.     As  to  the  tithes  of  that  township, 
it  is  no  award.      But    there  is  a  clause   which   saves 
the  rights  of  all  persons,  except  such  persons  to  whom 
compensation  shall  be  made  in  respect  of  the  interest  or 
property  /or  which  such  compensation  shall  be  made.     If 
any  man  has  any  interest  or  property,  for  which  no  com- 
peosatbn  is  made,  his  interest  is  reserved  to  him  in  the 
aame  state  in  which  it  was  before  the  act  passed.     It  can- 
not be  argued,  that,  because  the  rector  has  compensation 
for  one  part  of  his  rectory,  his  right  in  another  part  of 
his  rectory,  for  which  it  is  clear  that  nothing  has  been 
allotted  to  him,  shall  not  be  protected  by  this  clause.   The 
clauses  are  consistent  with  each  other,  and  effect  must  be 
given  to  both.     Where  any  compensation  is  made,  and  the 
party  does  not  appeal,  he  cannot  afterwards  complain  of 
the  inadequacy  of  the  compensation,  and  his  rights  are  ex- 
tinguished by  the  first  clause.     If  property  be  omitted  out 
of  the  award,  it  is  not  touched  by  the  first  clause,  and  the 
rights  of  the  owner  are  saved  by  the  second.     This  we 
should  be  bound  to  hold,  even  if  our  decision  produced 
injustice;  for  we  cannot  reject  a  clause  in  the  act  which  is 
reconcileable  with  the  other  parts  of  it.     But  the  decision 
^hich  we  are  called  upon  to  pronounce,  accords  with  the 
justice  of  the  case  to  be  decided.     The  rector  ought  not 
to  be  deprived  of  tithes,  for  the  giving  up  of  which  he 
has  had  no  compensation.     Awards  made  under  acts  of 
Parliament  are  governed  by  the  same  rules  as  apply  to 
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1828.  awards  made  on  the  submission  of  individuals.  A 
vate  act  is  regarded  only  as  the  deed  of  the  parties  b< 
by  it;  and  when  such  an  act  appoints  arbitrators,  it  L 
submission  of  those  parties.  If  an  award  goes  beyon( 
submission  to  the  arbitrators,  it  is  pro  ianto  void, 
omits  to  decide  on  any  thing  within  the  scope  of  the  sal 
sion,  the  interest  of  the  parties  remains  in  the  state  in  wh 
was  before  the  award  was  made.  In  Ravee  v.  Farmei 
the  reference  was  '*  of  all  matters  in  difference  :*' — it  was 
by  the  Court  of  King's  Bench,  that  the  parties  might, 
an  award  made  on  this  submission,  shew  that  there 
matters,  which,  not  being  brought  under  the  consider 
of  the  arbitrators,  were  not  decided  by  them ,  and  were  tl 
fore  not  affected  by  the  award.  Indeed,  this  rule  is  not 
fined  to  awards;  for,  although  a  declaration  contains  a 
under  which  the  plaintiff's  entire  demand  might  be  rec 
ed,  yet,  if  no  attempt  has  been  made  to  give  evidence  of 
of  the  claims,  they  may  be  recovered  in  another  ac 
This  was  decided  in  Seddon  v.  Tutop  {b) ;  and  that  dec 
has  been  confirmed  by  subsequent  cases  in  the  R 
Bench  and  Common  Pieces.  Upon  these  principles 
defendant  in  error  is  entitled  to  maintain  his  action  fc 
setting  out  the  tithes  at  Waddingham,  and  the  judg 
of  the  Court  of  King^s  Bench  must  be — 

Affirmc 

(a)  4  Term  Rep.  146.       (6)  6  Term  Rep.  607;  S.  C.  1  Esp.  Rq 
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MEMORANDA. 


IN  the  course  of  this  Term,  ri«.  on  the  18th  November, 
Barnes  Parke,  of  Lincoln  s  Inn,  Esq.,  was  called  to  the 
degree  of  Serjeant-at-Law,  on  being  appointed  one  of  the 
puisne  cTudges  of  the  Court  of  King's  Bench,  in  the  room 
of  Mr.  Justice  Holroyd,  who  resigned  in  the  last  vacation. 
He  gave  rings  with  the  motto: — "  Tenaxjustitice^^'  waA 
^k  his  seat  in  Court  on  the  same  day. 

Shortly  after  the  Term,  Thomas  Denman,  Esquire, 
Common  Serjeant,  received  a  patent  of  precedence. 
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1826. 

Friday,  LoNG  V.  PrESTON. 

Nov.  7  th, 

In  an  action  for  1  HIS  was  an  action  of  assumpsit  for  the  breach  of  a 
warS^of  1'  warranty  of  a  horse.  At  the  trial,  before  Lord  Chief  Ba- 
^.^*M^^*  P***"*'  ron  Alexander,  at  the  last  Assizes  for  the  county  of  Nor- 

tiff  failed  to  '  ^ 

prove  a  warran-  folk,  the  plaintiff  proved  that  he  had  purchased  the  horse 
of  sale,  butTt^  ^^  ^^^^  defendant,  and  paid  him  351.  for  it.  That,  short- 
K"«lll?ned  ^y  afterwards,  the  plaintiff  wrote  to  the  defendant,  com- 

the  horK  to  the  plaining  of  the  unsoundness  of  the  horse,  but,  on  the  pro- 
defendant,  who     I       .         i»  1      1  .  1         • 
stated  that  he      uuction  01  the  letter.  Its  terms  seemed  to  impute  an  un- 

wShout  Weill-  soun<i"^ss  after  the  sale  rather  than  before.  The  defend- 
dice,  but  he  af-    ^nt  returned  an  answer,  statinfi^  that  he  had  never  warrant- 

tenirards  used  it  ^  ^  ^ 

and  offered  to  cd  the  horse ;  on  which  the  plaintiiBP  returned  it  to  him, 
person  i^Heid,   ^nd  he  immediately  ordered  it  to  be  sent  back  to  the  plain- 

hl^resd^ded  Sij  *^^'  ^^^^^  ^^^  ^^"®-  "^^^  plaintiff  returned  it  to  the  de- 
original  contract  fendant  a  second  time,  when  he  stated  that  he  would  keep 

Jury  having  it  without  prejudice,  and  that  each  party  should  stand  on 
forAe'^a^ntiff;  ^'^  ^^"  rights ;  but  it  appeared  that  the  defendant  afler- 
for  the  sum  paid  wards  Todc  the  horsc  once  or  twice,  and  also  offered  it  for 

for  the  horse, 

the  Court  refns-  sale  to  a  third  person.  The  plaintiff  having  failed  in  prov- 
ing a  warranty,  the  Lord  Chief  Baron  left  it  to  the  Jury 
to  say,  whether,  under  the  circumstances,  the  defendant 
had  not  rescinded  the  original  contract  by  using  the  horse, 
and  offering  to  sell  it  after  it  had  been  returned  to  him  a  se- 
cond time.  They  found  in  the  affirmative,  and  gave  a  ver- 
dict for  the  plaintiff,  for  35/.,  the  sum  he  paid  for  the 
horse.  Leave  however  was  reserved  to  the  defendant,  to 
move  the  Court  to  set  aside  the  verdict  and  enter  a  non- 
suit, in  case  they  should  be  of  opinion  that  the  plaintiff, 
having  failed  to  establish  a  warranty  at  the  time  of  the 
sale,  was  not  entitled  to  recover. 

Mr.  Serjeant  fFilde,  now  applied  accordingly,  and  sub- 
mitted, that  as  the  plaintiff  had  failed  in  proving  a  warranty 
of  the  horse  by  the  defendant,  cither  before  or  at  the  time 
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of  the  sale,  he  could  not  be  entitled  to  recover,  as  the  ac-         1828. 
tion  was  founded  on  the  breach  of  such  warranty.     Be- 
sidesy  the  defendant  sent  back  the  horse  to  the  plaintiff, 
immediately  on  its  being  returned ;  and  when  the  plaintiff 
sent  it  back  a  second  time,  the  defendant  was  not  bound 
to  return  it  again,  as  he  said  he  should  keep  it  without 
prejudice,  and  that  each  party  should  stand  on  his  own 
rights.     If,  therefore,  the  defendant  could  have  sold  the 
liorse  and  obtained  a  good  price  for  him,  it  would  not  on- 
ly have  been  for  the  plaintiff's  benefit,  but  prevented  any 
farther  dispute  or  litigation  between  the  parties ;  and  as 
the  defendant  knew  that  he  had  never  warranted  the  horse, 
he  did  not  rescind  the  original  contract  by  endeavouring 
to  sell  it,  nor  did  his  merely  using  it  once  or  twice  amount 
to  a  waiver  of  the  previous  bargain  or  sale. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
question  is  concluded  by  the  finding  of  the  Jury.     There 
can  be  no  doubt  but  that,  under  the  circumstances,  it  was 
properly  left  to  them  to  consider,  whether,  in  the  absence 
ofproofofa  warranty  by  the  plaintiff,  the  defendant  had  not, 
by  his  own  acts,  rescinded  the  original  contract  of  sale.     It 
vas  proved,  that,  after  the  plaintiff  had  returned  the  horse 
to  the  defendant  a  second  time,  he  not  only  rode  it,  but  at- 
tempted to  sell  it ;  he  thereby  exercised  acts  of  ownership 
o?er  it,  and,  if  he  had  consented  to  take  it  back,  there  can 
be  no  doubt  but  that  he  was  bound  to  refund  to  the  plain- 
tiff the  sum  he  had  originally  paid  for  it.     The  defendant, 
by  acting  as  he  did,  put  an  end  to  the  previous  bargain; 
and,  although  he  might  have  said,  that  the  horse  was  to 
be  kept  without  prejudice,  yet  he  acted  otherwise,  as  he 
not  only  used  it,  but  actually  offered  it  for  sale. 

Mr.  Justice  Park. — The  question  was  most  properly 
left  to  the  Jury,  whether,  independently  of  a  warranty, 
the  defendant  had  not  rescinded  the  original  contract  by 
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1828.  using  the  horse,  and  actually  offering  it  for  sale  after  it 
had  been  returned  to  him  a  second  time  by  the  plaintiff; 
and  their  verdict  appears  to  me  to  be  not  only  right,  but 
conclusive  of  the  question — 

Mr.  Justice  Burrougu  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  refused. 


Saturday^      EoREMONT,  Earl,  Demandant;  ,  Tenant;  Vale  and 

Crooke,  Vouchees  (o). 

One  of  two       JWr.  Serjeant  Stephen,  on  a  former  day  in  this  Term, 

vouchees  be-  ^ii.  -i  I»i-m  i 

came  insane  af-  n^oved  that  this  recovery  might  pass  as  oi  this  lerm,  al- 
cute'd  adjoin"'  ^h^ugh  it  was  intended  that  it  should  have  been  perfected 
warrant  of  atior-  m  MichoelmasTeTm.  18^6.     The  learned  Serjeant  found- 

ney,  bat  before 

the  perfecting  of  ed  his  motion  on  an  affidavit,  which  stated,  that  Valet  one 
The  Court  ai^  ^^  the  vouchccs,  was  of  sound  mind  when  he  executed  the 
w'totiithe^w.  warrant  of  attorney  in  1826;  that  shortly  afterwards  he 
tics  except  iiim.  became  a  lunatic,  and  that  he  was  still  insane;  and  the 

case  of  Lang,  demandant;  Lee,  tenant;  Woodhouse^ 
vouchee  (6),  was  referred  to,  for  the  purpose  of  shewing 
that  it  is  no  objection  to  the  passing  of  a  recovery,  that  the 
warrants  of  attorney  of  several  vouchees  are  given  on  se- 
parate pieces  of  parchment;  and  here,  although  the  war- 
rant of  attorney  was  executed  by  the  two  vouchees  jointly, 
and  one  of  them  had  since  become  a  lunatic,  it  was  no 
objection  to  the  passing  of  the  recovery; — or  the  difficul- 
ty might  be  obviated,  by  the  other  vouchee's  execut- 
ing a  separate  warrant  of  attorney  in  his  own  name  alone. 
It  was  also  sworn,  that  all  the  parties  were  alive  and  con- 

^a)  See  the  case  of  Walcott,  warrant  of  attorney  and  the  per- 

vouchee,  3  Bing.  423,  where,  the  fecting  of  the  recovery,  the  Court 

vouchee  having  become  insane  be-  would  not  allow  it  to  pass, 

tween  the  time  of  executing  the  (fc)  I  Bos.  &  Pul.  31. 
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senting  to  the  application,  with  the  exception  of  the         1828. 
lunatic.  ^'■"^'     ' 

EOKSMONT, 

Cur.  adv.  VuU.  Denumdjuit. 

Lord  Chief  Justice  Best  now  referred  to  the  case  of 
Jameson,  plaintiff;  Fletcher,  deforciant  {a),  and  said,  that, 
as  one  of  the  vouchees  had  become  a  lunatic  since  he  exe- 
cuted the  warrant  of  attorney,  the  recovery  might  pass  as 
to  all  the  parties  except  him,  because,  if  he  had  continued 
of  sound  mind,  or  had  been  restored  to  reason,  he  might 
have  revoked  his  authority  at  any  time  before  the  recovery 

WIS  perfected;  and  he  cannot  be  said  to  be  consenting  at 

the  time  of  its  passing. 

Fiat,  as  to  all  the  parties  but  the  lunatic. 

1827. 
(«)  Jamison,  Plaintiff;  Flbtchbr  and  Wife  and  Others,  Deforciants.      Jfov,  22nd. 

Mr  Serjeant  Storki  mo?ed  that  this  fine  might  pass,  notwithstanding  One  of  teveral 
one  of  the  deforciants  had  become  a  lunatic.  hjfb^e  tal' 

sane,  the  Court 
The  Comt  ordered  it  to  pass  as  to  all  the  other  parties,  notwithstand-  ordered  the  fine 

ing  the  omission  in  the  proceedings  of  the  name  of  George  Evans,  he  |?  P*!"  **  *".*'* 

being  a  lunatic*.  notwithstanding 

the  omission  of 
the  name  of  the 
*  Idiots,  lunatics,  and  generally  all      versed  by  an  averment  that  the  con-   lunatic  in  the 

pcnoDs  of  weak   understanding  and  usors  laboured  under  any  of  those  dis-   proceedings. 

BOQ-sane  memory,   are   incapable  of  abilities;  because,  the  record  and  judg- 

kvytDg  fines  or  suffering  recoveries;  ment  of  the  Court  being  the  highest 

*od  the  statute  de  modo  levandi  finet  e^dence  in  the  law,  the  conusors  must 

cxpreHlydirects,  that  persons  of  this  de-  be  presumed  to  have  been  capable  of 

Kripibn  shall  not  be  permitted  to  levy  contracting  at  the  time.     The  same 

tfine,  although,  if  they  be  allowed  to  reasoning  applies  to  a  recovery. 

^  10,  the  fine  cannot  be  afterwards  re« 
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1828. 

Saturday^  GuLLY  and  Others  r.  The  Bishop  of  Exeter,  and 

^'^''-  »'*•  DowLiNo,  Clerk. 

In  quare  impe-  1  HIS  was  a  quarc  impcdit  (a).  The  plaintiffs  were  de« 
ttttit^i^C^  visees  in  trust,  under  the  wUl  of  William  Slade  GuUy, 
in  support  of  the  deceased,  and  claimed  title  to  present  a  clerk  to  the  rec- 

daim  of  the  lat-  ,  #.    xv 

ter  to  present,  tory  of  Berrynarber^  in  the  county  of  Devon,  under  a 
wiuins,  whent  gi'^nt  dated  the  29th  April,  1672,  to  Lewis  Stevings,  from 
u  appearing  that  ^^^  Robert  Isoac,  who  was  then  seised  in  fee  of  the  fourth 

he  was  tenant  ' 

by  the  curtesy,    tum  of  the  adrowson,  and  to  which  turn  the  avoidance, 

his  late  wife  t         •  /*     t  i»L»«iii 

haying  heen  at  the  time  of  the  commencement  of  this  suit,  belonged. 
tate  of^inheriT  ^^^  defendant  Dowling  claimed  as  tenant  in  tail  under  a 
ance,  his  testi-    deed  of  Settlement,  executed  by  the  abore-named  Robert 

mony  was  re-  .... 

jected,  although  Isaac,  on  his  marriage  with  one  Elizabeth  Skiffe,  in  1692. 
that  he  could  They  had  issue  one  daughter,  who  became  seised  on  the 
have  no  interest  je^th  of  her  father  and  mother,  and  afterwards  maoried 

in  the  event  of  ' 

the  suit,  his       one  Humphrey  Pike.    Pike  and  his  wife  died,  leaviog  one 

right  to  present  j.         •/  ^  ^  « 

(if  any)  having  Robert  Pike,  their  eldest  son,  who  intermarried  with  one 
than  six Tonths  R^becca  Lovering.  They  both  died,  leaving  Elizabeth, 
having  expired     ^jj^  ^jfe  ^f  j^j^j^  DowUns,  their  eldest  daughter,  and  Re- 

since  the  vacan-  ^  ^  . 

cy  happened—  becca,  the  wife  of  one  John  Creedy^  their  second  daugh- 

op 'neglect  or  ter,  their  heirs :  whereupon,  Dowling  and  his  wife,  in  right 

wUhilXT*  ^/**'*  ^f^^  ^"^  Creedy  and  his  wife,  in  right  of  his  wife, 

months,  thepar-  became  scised,  and,  on  the  death  of  the  wife  of  John  DowU 

ty  originally  en- 
titled has  still  a  tngy  her  estate  descended  to  the  defendant,  as  her  eldest 

'^fn  a'de^d  oT '   ^ou  and  hcir-at-Iaw,  who  now  claimed  to  present. 

1672,  by  uhich 

the  fourth  turn 

to  present  to  an  advowson  was  conveyed,  the  considerations  were  stated  to  be  "  the  sum  of  twenty 

shillings  paid  to  the  grantor  by  the  grantee,  and  for  true  and  faithful  service  done  unto  the  former  by 

the  latter ;  as  also,  for  divers  other  good  and  valuable  causes  and  considerations  him  (the  grantor) 

thereunto  moving:" — Ileldj  in  the  absence  of  all  proof  of  fraud,  that  the  pecuniary  consideration 

(regard  being  had  to  the  date  of  the  deed)  must  be  presumed  to  be  a  valuable  consideration. 

An  answer  in  Chancery ^  by  a  mortgagor,  to  a  bill  of  foreclosure  filed  by  the  mortgagee,  is  not 
admissible  in  evidence,  the  mortgagor  having  conveyed  his  interest  in  the  estate  to  another,  twen- 
ty years  before  the  answer  was  filed,  and  the  person  to  whom  the  estate  was  conveyed,  being  no 
party  to  the  mortgage,  or  to  the  proceedings  hi  equity. 

{a)  See  the  pleadings  and  argii-      veral  of  the  pleas,  and  to  amend 
inents  on  a  motion  to  strike  out  sc-      the  declaration,  ante,  p.  105. 
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At  the  trial,  before  Mr.  Justice  Park^  at  the  last  as- 
sises at  Exeter y  the  above-named  John  Dowling^  the  fa- 
ther of  the  defendant,  was  called  as  a  witness,  when  his 
testimony  was  objected  to,  as,  his  wife  being  seised  of  an 
estate  of  inheritance,  he  was  tenant  by  the  curtesy,  and 
bad  an  immediate  interest  in  the  result  of  the  suit;  as,  if 
the  defendant  obtained  a  verdict,  the  witness  would  be 
entitled  to  a  writ  to  the  Bishop,  under  the  statute  of  West" 
wuHster  the  Snd,  c.  30,  and  claim  a  right  to  present  (a). 
The  learned  Judge,thinking  the  objection  to  be  well  found- 
ed, excluded    JDowling's    testimony.       The  defendant, 
imong  several  other  documents,  offered  in  evidence  a  bill 
and  answer  in  Chancery j  the  answer  purporting  to  have 
been  made  by  Robert  Isaac ^  and  put  in  to  a  bill  of  fore- 
closure filed  against  Iscu»c  by  one  Breere^  a  mortgagee, 
twenty  years  after  the  conveyance  to  Stevings,  in  1672, 
under  which  the  plaintiffs  claimed;  but,  it  appearing  that 
Sievings  had  died  previously  to  the  answer  being  filed, 
aod  he  being  no  party  to  the  proceedings,  the  learned 
Judge  refused  to  receive  it.     The  defendant  having  been 
confined  by   his  pleas  to  disputing  the  validity    of  the 
deed  of  1672,  which   was   in   fact    the  only  question  in 
the  cause,  pleaded  that  it  was  fraudulent  and  void   as 
against  subsequent  purchasers.     On  its  being  produced 
in  evidence,  the  considerations  were  stated   as  follows, 
viz.   **  in  consideration  of  the  sum  of  twenty    shillings 
paid  to  Robert  Isaac  by  one  Lewis  Stevings,  and  for  true 
and  faithful  service  done  unto  the  said  Robert  Isaac  by 
the  said  Lewis  Stevings;  as  also  for  divers  other  good 
and  valuable  causes  and  considerations  him  the  said  Ro" 
bert Isaac  thereunto  moving:"  whereupon  it  was  objected. 


1828. 
Gully 

V. 

The  Bbhop  of 

EXBTBK. 


(a)  By  that  statute,  the  Judge 
at  Nisi  Prim  htm  power  to  give 
JQd|ipnentiinme(tiately;  yet,  if  he 
<lo  not,  upon  the  return  of  the 


postea,  judgment  may  be  given  by 
the  Court  to  which  the  return  is 
made.  Buller'n  Nisi  Prius,  by 
Bridgman,  7tb  £dit.  124. 
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1828.         for  the  defendant,  that  the  deed  was  void,  being  without 

GuLLT        consideration,  and  fraudulent  as  against  subsequent  pur- 

«•  chasers,  under  the  statute  ^  Eliz.  c.  4.     The  learned 

The  Bishop  of 

EzBTER.  Judge  left  it  to  the  Jury  to  say,  whether  the  considera- 
tion of  '^  twenty  shillings,"  coupled  with  "  true  and  faith- 
ful services,  and  other  good  and  valuable  considerationsi** 
as  expressed  in  the  deed,  was  not  a  sufficient  considera- 
tion; and,  generally,  whether  the  instrument  was  fraudu- 
lent or  not.  He  also  left  it  to  them  to  consider,  whether 
the  subsequent  deed  of  settlement  made  by  Isaac,  on  his 
marriage  in  1692,  was  not  made  in  fraud  of  the  deed  of 
1672.  They  found  both  points  in  the  affirmative,  and 
gave  a  verdict  for  the  plaintiffs. 

Mr.  Serjeant  Merewether  now  applied  for  a  rule  niW, 
that  this  verdict  might  be  set  aside  and  a  new  trial  grant- 
ed, and  submitted,  in  the  first  place,  that  the  testimony 
of  the  defendant's  father  was  improperly  rejected;  for,  al* 
though  he  was  tenant  by  the  curtesy,  and  might  at  one 
time  have  had  an  interest  in  the  event  of  the  suit,  still 
that  interest  had  long  since  expired,  and  was  now  abso- 
lutely destroyed,  more  than  six  months  having  elapsed 
since  the  vacancy,  during  which  period  alone  he  had  a 
right  to  present.  Therefore,  the  record  in  this  cause 
could  never  be  used  in  evidence  either  for  or  against  him, 
as,  where  a  party  has  only  a  right  to  present  to  a  fourth 
turn,  and  neglects  to  do  so,  it  is  more  than  probable  that 
a  century  would  elapse  before  any  interest  could  return 
to  him.  Besides,  caveats  had  been  duly  entered,  so  that 
all  his  rights  were  actually  and  to  all  intents  extinguished. 
Secondly y  although  the  answer  in  Chancery  by  Isaac  was 
not  filed  until  some  years  after  he  had  conveyed  the  pur- 
party  to  StevingSy  yet,  as  Isaac  was  a  party  to  the  pro- 
ceedings as  well  as  to  the  mortgage  deed,  which  might 
have  been  executed  previously  to  the  grant,  the  answer 
ought  to  have  been  read,  particularly,  as  both  the  plain- 
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tiffs  and  defendant  claimed  under  Isaac  alone;  and  al-  1B28. 
though  it  might  be  considered  as  res  inter  alios,  yet  gulli 
as  Isaac  himself  was  the  mortgagor,  the  answer  might  ?-     ^ 

have  explained  the  nature  of  the  deed  of  grant  or  con-  Exbtck. 
veyance  to  Sievings,  or  shewn  that  the  mortgage  had  been 
made  previously  thereto.  Lastly,  the  deed  of  1672  was 
void,  not  on  the  ground  of  the  inadequacy  of  the  consi- 
deration or  moral  fraud,  but  because  there  had  been 
no  valuable  consideration.  It  is  clear  that,  on  principle, 
there  was  no  consideration  at  law  to  support  it,  and, 
being  without  consideration,  it  was  fraudulent  under  the 
statute  of  Elizabeth,  as  against  subsequent  purchasers. 
The  consideration  of  ^^  twenty  shillings*'  was  merely  no- 
minal, and  was  so  considered  at  the  trial ;  and  although 
it  was  coupled  with  ''  true  and  faithful  service  done,"  it 
would  be  too  much  now  to  assume  that  such  service  had 
ever  been  performed.  The  true,  nay,  the  sole  question  for 
the  consideration  of  the  Jury,  was,  whether  the  deed  of 
1672  was  granted  on  a  good  consideration,  and  not  whether 
the  subsequent  deed  of  settlement  of  1G92  was  made  in 
fraud  of  the  former  deed.  That  instrument  was  void  upon 
the  face  of  it  for  want  of  consideration;  and  the  Jury  were 
mis-led  by  having  their  attention  called  to  the  deed  of 
1692,  the  only  point  in  issue  between  the  parties  being 
the  validity  of  the  original  deed  of  conveyance  by  Isaac 
to  Stevings  in  1672.  No  parol  or  extrinsic  evidence  was 
admissible  to  set  up  that  deed,  or  affect  its  validity.  It 
never  appeared  to  have  been  acted  on,  and  the  party  con- 
veying considered  it  to  be  a  nullity,  and  given  without 
consideration,  as  twenty  years  afterwards  he  executed  an- 
other deed,  viz.  the  deed  of  settlement  on  his  marriage, 
which  had  the  effect  of  completely  defeating  or  annihilat- 
ing the  first.  In  Doe  d.  Otley  v.  Manning  (a),  it  was  held 
that  a  voluntary  settlement  of  lands  was  void  as  against  a 
subsequent   purchaser   for  a  valuable   consideration,    al- 

(a)  9  East,  59. 
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1828.         though  there  was  no  fraud  in  the  transaction:  and  iii 
^  ^  Comyns  Digest  (a)  it  is  said,  that  "  a  bargain  and  sale, 

V.  for  divers  causes  and  considerationSf  without  money',  is 

Exbtee!^  not  good,  though  it  be  recited  by  the  indenture,  that  the 
bargainee  was  bound  by  recognizance  or  obligation  for  the 
bargainor.  So,  if  a  man  bargain  and  sell  land,  in  con- 
sideration of  a  marriage  before  had,  or  service  donCf  it  is 
not  sufficient.'*  Now,  here,  it  did  not  appear  that  any  ser- 
vice had  ever  been  done,  or  that  there  was  any  previous 
contract  by  the  party  to  perform  it,  which,  at  all  events, 
should  have  been  shewn.  As,  therefore,  the  pecuniary  con- 
sideration of  twenty  shillings  is  merely  nominal,  though 
coupled  with  other  good  and  valuable  considerations,  their 
meaning  is  vague  and  uncertain ;  and,  if  so,  the  deed  of 
1672  must  be  considered  as  a  mere  voluntary  deed,  and 
the  only  point  to  which  the  attention  of  the  Jury  ought 
to  have  been  directed  was,  whether  or  not,  upon  the  face 
of  it,  enough  appeared  to  shew  it  to  have  been  granted  on 
a  good  or  valuable  consideration. 

Lord  Chief  Justice  Best. — Two  objections  have  been 
raised  to  the  verdict  which  has  been  found  for  the  plaintiffs, 
and  in  support  of  the  application  for  a  new  trial.  The  first 
objection  is,  that  the  testimony  of  John  Dowling,  the  father 
of  the  defendant,  was  improperly  rejected.  But,  on  his  be- 
ing tendered  as  a  witness,  it  appeared  that  he  was  tenant  by 
the  curtesy.  He  had  a  derivative  title  in  right  of  his  wife, 
who  claimed  to  be  seised  of  the  inheritance  which  descend- 
ed to  her  from  Robert  Isaac  under  the  deed  of  settlement 
of  1692,  under  which  the  fourth  turn,  to  which  the  defend- 
ant now  claims  a  right  to  present,  is  alleged  to  have  been 
conveyed.  The  proposed  witness,  therefore,  had  a  direct 
interest  in  the  result  of  the  cause.  If  the  party  claiming 
under  the  deed  of  settlement  had  a  right  to  present,  the 
defendant's  father  might  and  ought   to  have  presented. 

(fl)  Tit.  Bargain  and  Sale,  B.  U. 
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wiien  he  became  possessed  of  the  fourth  turn,  as  the  fruits  1828. 
vere  then  his;  for,  on  the  death  of  his  wife,  he  was  en-  gully 
titled  to  hold  during  his  life,  as  tenant  by  the  curtesy.    It  •• 

is^  therefore,  unnecessary  to  consider  whether  the  record       Exeter. 
in  this  case  would  be  evidence  either  for  or  against  him. 
Besides,  if  the  plaintiffs  had  been  defeated  in  establishing 
their  right,  nothing  could  deprive  the  witness  of  his  right 
to  present.     Although  it  has  been  said,   that,  if  he  had 
toy  interest,    it   has  long   since  ceased,  more  than   six 
nonths  having  elapsed  since  the  vacancy,  to  which  period 
Us  right  to  present  was  restricted ;  yet,  the  right  of  the 
party  entitled  to  the  turn  would  not  be  barred  until  the 
Ushop  had  taken  it  upon  himself  to  present.     It  is  only 
in  case  of  default  of  the  party  that  the  right  is  in  the 
bidiop;  and,  if  he  do  not  present,  it  devolves  on  the 
archbishop  or  metropolitan,  and,  if  he  neglect  or  omit 
to  do  sOy  the  right  vests  in  the  King,  as  supreme  pa- 
tron, by  virtue  of  his  prerogative.     But,  as  neither  of 
tbese  parties  acted  strictly  on  their  rights,  the  witness  was 
not  prevented  from  presenting,  although  the  six  months 
bad  elapsed  (a).    He,  therefore,  had  a  direct  interest  in 
the  event  of  the  suit,  and  was,  consequently,  most  proper- 
ly rejected.     Secondly ^  it  has  been  said,  that  the  deed  of 
167S  was  voluntary,  and  without  consideration,  and,  there- 
fere,  void  as  against  subsequent  purchasers.     In  the  case 
of  Doe  d.  Watson  v.  Routledge  (6),  Lord  Mansfield  held, 
that,  in  order  to  render  a  voluntary  settlement  void  against 
a  subsequent  purchaser,  within  the  meaning  of  the  statute 
of  Elizabeth^  it  must  be  covenous  and  fraudulent,  not 
voluntary  only;  and,  although,  in  the  subsequent  case  of 
hoe  d.  Otley  v.  Mannings  it  was  decided,  that,  if  a  settle- 
loent  of  lands  be  purely  voluntary  and  without  considera- 
tion, as  if  made  in  consideration  of  natural  love  and  affec- 
fton,  it  is  void  as  against  a  subsequent  purchaser  who 


(a)  See  Wat8<m's  Clergyman's  Law,  3rd  Edit.  113,  114. 

(6)  Cowp.  705. 
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1828.         claims  under  a  deed  made  for  a  good  and  valuable  cofi" 
sideration;  yet,  the  ground  on  which  the  Court  there  de- 
cided, was,  that  the  law  would,  in  such  a  case,  infer  fraud 
ExBTEBu  °     upon  the  true  construction  of  the  statute,  as  the  law  alone 
is  to  judge  as  to  what  shall  be  fraud  and  covin  as  arising 
out  of  facts  and  the  intentions  of  the  parties.     Here,  how- 
ever, the  presumption  that  the  deed  was  founded  on  a 
mere  voluntary  consideration  fails,  as  it  is  in  part  found- 
ed on  a  pecuniary  consideration,  and  that,  too,  coupled 
with  "  true  and  faithful  service  done,  and  divers  other 
good  and  valuable  considerations."     Although  the  latter 
words  may  be  treated  as  surplusage  or  mere  ornament,  yet 
there  was  no  evidence  adduced  to  shew  that  the  service 
had  not  been  performed,  or  that  there  were  no  other  good 
considerations  for  granting  the  deed.     If,  indeed,  the  sum 
of  twenty'ShillingSi  as  expressed  on  the  face  of  the  deed, 
had  been  clearly  nominal,  as,  in  cases  of  small  sums,  tiz. 
five  or  ten  shillings  now  usually  alleged  to  have   been 
paid  by  trustees,  or  in  like  instances,  it  might  not  have 
been  an  adequate  consideration ;  but,  considering  that  the 
deed  was  executed  more  than  one  hundred  and  fifty  years 
ago,  and  regard  being  had  to  the  fluctuation  and  depreci- 
ation in  the  value  of  money  since  that  period,  it  would  be 
too  much  for  us  to  say  that  twenty  shillings  was  at  that 
time  nothing  than  a  mere  nominal  consideration,  or  that 
it  might  not  be  the  value  of  the  fourth  share  in  an  ad- 
vowson  from  which  the  purchaser   might  never  derive 
any  benefit.     It  has  been  further  said,  that,  if  a  person 
bargain  and  sell  land  in  consideration  of  a  service  done,  it 
is  not  a  sufficient  consideration :  and  Comyns  Digest  has 
been  referred  to  in  support  of  that  position:   but  that 
learned  writer  does  not  lay  it  down  as  an  express  authority, 
or  that  it  was  his  own  positive  opinion,  for  he  states  it  un- 
der a  semblef  and  refers  to  Dallisons  Reports  (a),  and  if 
the  case  cited  from  that  book  be  looked  at,  it  is  quite  clear 

Ui)  Pa^e  18. 


IN  THE  NINTH  YEAR  OF  GEO.  IV. 


278 


that  it  applies  to  mere  gratuitous  or  voluntary  services, 
which  are  not  the  subject  of  legal  obligation^  It  has  been 
further  said,  that  some  previous  contract  for  the  perform- 
ance of  the  service  should  have  been  shewn;  but  we  must 
now  presume  that  the  service  done  was  a  valuable  service, 
and  performed  on  an  adequate  consideration;  and  that  the 
purpaity  or  fourth  part  conveyed  by  the  deed  of  1672,  was 
an  equivalent  for  the  considerations  expressed  in  the  con- 
veyance. With  respect  to  the  answer  in  Chancery ^  I  am 
clearly  of  opinion  that  it  was  not  admissible  in  evidence,  as 
itwas  not  filed  until  twenty  years  after  the  mortgagor  had 
ccmveyed  the  purparty  to  Sievings,  and  it  did  not  appear 
that  Isaac  was  ever  in  possession  after  that  conveyance; 
and  as  the  object  of  the  answer  was  to  defeat  the  title  of 
the  purchaser  under  it,  there  was  no  pretence  for  its  being 
put  in. 


1828. 


GULLT 

TwtBbhop  of 

BZBTBK. 


Ml.  Justice  BuRRouGH. — We  are  no  strangers  to  this 
case,  as  it  has  come  before  us  in  a  variety  of  shapes,  and 
the  only  issue  between  the  parties  from  the  first,  was,  in 
whom  the  title  was  vested,  so  as  to  give  a  right  to  present 
to  the  rectory  in  question.     I  am  clearly  of  opinion,  that, 
as  soon  as  it  appeared  that  the  party  tendered  as  a  witness 
on  behalf  of  the  defendant  was  tenant  by  the  curtesy, 
bis  testimony  was  properly  rejected,  he  having  an  interest 
in  respect  of  the  property  claimed.     As  to  the  deed  of 
1G72, 1  think  the  pecuniary  consideration  of  twenty  sliil- 
lings  amply  sufficient,  of  itself,  without  inquiring  into  the 
nature  of  the  service  done,  or  the  other  considerations  men- 
tioned in  the  deed.     It  is  enough,  if  there  be  an  apparent- 
ly substantial  consideration ;  and  we  are  not  to  estimate 
the   value  of  money  one  hundred  and  fifty  years   ngo. 
Twenty  shillings  might  have  been  a  considerable  sum  in 
those  days,  and  not  a  mere  nominal  consideration,  such  as  is 
now  introduced  into  deeds  as  having  been  paid  by  trustees 
and  others,  and  which  is  mere  matter  of  form.     With  rc- 
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Gully 

v. 

The  Bishop  of 

EXETCB. 


0pect  to  the  answer  in  Chancery,  there  was  no  pretence 
for  receiving  it  in  evidence;  and,  although  it  has  been  said 
Uiat  the  question  as  to  the  deed  of  1672  was  improperly  left 
to  the  Jury,  yet  they  had  all  the  facts  before  them,  and  it 
is  impossible  for  us  to  say  that  they  have  not  exercised  a 
sound  discretion. 


Mr*  Justice  Oaselee* — I  am  clearly  of  opinion  that 
there  is  no  ground  to  disturb  this  verdict  As  to  the  rejec- 
tion of  the  witness,  he  was  actually  the  person  who  would 
be  entitled  to  present,  in  case  a  verdict  had  passed  for  his 
son,  who  was  in  fact  the  only  real  defendant  on  the  record ; 
for,  although  he  claimed  title  to  present  under  the  set- 
tlement, yet,  as  his  father  was  tenant  by  the  curtesy,  the 
right  still  remained  in  him,  he  having  an  interest  during 
his  life.  Although  it  has  been  said,  that  the  six  months 
had  expired  during  which  the  witness  had  a  right  to  pre- 
sent, yet  if  a  living  come  to  a  bishop  by  lapse,  and  he  does 
not  take  advantage  of  it,  the  party  originally  entitled  may 
still  claim  to  present.  As  to  the  objection  raised  to  the  deed 
of  1672,  it  appears  to  me  that  the  sum  of  twenty  shillings 
therein  expressed,  was  not  a  mere  nominal  consideration, 
but  might  have  been  the  value  of  the  property  conveyedi, 
and  this  may  be  inferred  from  the  order  in  which  it  stands. 
It  forms  the  prominent  and  leading  consideration;  and  thb 
cannot  be  assimilated  to  a  deed  made  for  mere  natural  love 
and  affection;  and  although  it  is  coupled  with  service 
don^,  and  other  good  and  valuable  considerations,  yet  it 
seems  to  be  the  primary  and  substantial  consideration: 
and  considering  the  time  when  the  deed  was  executed, 
and  that  only  a  fourth  part  of  the  advowson  was  conveyed, 
and  that  no  evidence  was  given  at  the  trial  of  its  then  an- 
nual value,  I  think  it  would  be  too  much  for  us  now  to  say 
that  there  was  no  adequate  or  valuable  consideration. 
With  respect  to  the  answer  in  Cltancery  to  the  bill  oF 
foreclosure,  as  it  was  not  filed  until  twenty  years  after  tber 
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CODTeyance  to  Stevings^  such  answer  must  hare  been  made         1828. 
about  the  time  of  the  deed  of  settlement  under  which  the      "    '  . 

GULtY 

defendant  claims;  it  would,  therefore,  be  too  much  to  set  «. 

it  up  in  opposition  to  such  a  conveyance,  when  the  instru^   ^^b»ter^  ^^ 
ment  appears,  on  the  fiwe  of  it,  to  have  been  made  for  a  pe- 
cuniary and  other  good  and  valuable  considerations ;  and 
Stevhigs,  to  whom  the  purparty  was  conveyed,  was  no  party 
to  the  mortgage,  or  to  the  proceedings  in  the  Court  of 
CkoMcery.  Although  it  has  been  said ,  that  the  only  question 
which  ought  to  have  been  left  to  the  Jury  was,  whether  or 
not  the  deed  of  1672  was  granted  on  a  good  or  valuable 
consideration,  yet  as  they  had  all  the  evidence  before  them, 
and  no  objection  was  raised  as  to  the  summing  up  or  direc- 
tion of  the  learned  Judge  at  the  trial,  we  ought  not  now 
to  interfere. 

Mr.  Justice  Park. — I  left  the  question  of  fraud  wholly 
to  the  Jury,  and  stated,  as  fully  as  possible,  every  materid 
circumstance  from  which  fraud  might  be  presumed.  I 
confess  I  was  strongly  impressed  in  favour  of  the  plaintiffs ; 
and  although  scMne  observations  to  that  effect  might  have 
cicaped  me,  a  full  and  intelligent  special  Jury  felt  no  he- 
ntation  in  delivering  their  verdict,  and  no  objection  was 
nosed  as  to  the  mode  in  which  I  left  the  question,  as  to  the 
construction  of  the  deeds,  for  their  consideration,  although 
it  is  now  said  I  mis-directed  them  on  that  point. 

Rule  refused. 
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nA  ^                                 Same  r.  Same. 

In  quare  impe-  M.  HE  declaration  having  alleged  that  Roberts  died  seised 

tionaJieffcd\hat  '"  ^®®  of  the  advowson  of  the  rectory,  and  intestate,  and 

R,  died  seised  that,  after  his  death,  it  descended  and  came  to  his  four 

in  fee  of  an  ad* 

▼owson,andin-  daughters  and  co-heirs,  whereupon  their  husbands^  in 
a^nradedtohb  "ght  of  their  wives,  became  and  were  seised  of  the  same 
fiwur  daoghters   advowson;  and  that,  whilst  they  were  so  seised,  the  church 

and  co-heirs,  »  #  ^ 

whereupon  became  vacant,  whereupon  it  belonged  to  the  husbands, 
in  right  of  their'  ^  right  of  their  respective  wives,  to  present;  but  that  be- 

seis^'-^mdthat.  ^*^^^  *^^y  ^^^  ^^^  agree  among  themselves  jointly  to  pre* 
whibt  they  were  sent,  it  belonged  to  the  husband  of  the  eldest  daughter, 

so  seisedi  the 

church  hecame  and  his  wife,  in  right  of  his  wife,  to  present,  for  the  vacant 
oiuse  Aey^did"  *u"^»  being  the  next  and  first  avoidance  after  the  death 
not  agree,  the  o(  Roberts;  whereupon  they  presented  accordingly:  that 
eldest  daughter,  the  first  turn  descended  to  the  son  of  the  daughter  of  the 
wi^fproented;  eldest  daughter;  the  second  turn  to  the  son  of  the  second 

fowA*dau*hter    ^^"g^^^^^  >    ^^®    ^'^^^^  ^^^^   *®  *^®  ^^^   ^^  *^®   ^'^"'^^  daugh- 

and  her  husband  ter,  and  from  him  to  his  two  daughters;  and  the  fourth 
of  the  one-fourth  tum  to  the  SOU  of  the  fourth  daughter:  that  she  and 
ofand^in  thT  ^®^  husband  died  so  seised  of  the  same  one  fourth  part  of 
advowson,  after  her,  the  wife,  of  and  in  the  said  advowson ;  after  whose 

whose  death  the 

fourth  part  de-  death,  the  same  purparty  or  fourth  part  descended  and 
son  and  heir  of  Came  to  Robert  Isaac,  as  son  and  heir  of  the  said  fourth 
jJew'thattfie     daughter,  and  under  whom  the  plaintiffs  claimed. 

seisin  of  the  lat- 
ter was  correct-  »•-       o      .  -mm-  «  -•   .  *•  .     1 

ly  stated,  ai-  Mr.  Serjeant  Merewethery  moved  in  arrest  of  judgment, 

obJSed^in "-  ^"  *^®  grounds  that  it  was  not  alleged  that  the  mother  of 
rest  of  judg-       Robert  Isaac  was  seised  of  a  fourth  part  of  the  advowson 

ment,  that  it  ^  ^ 

was  not  alleged,  before  her  death,  as  it  was  merely  averred  that  the  advow- 
daughter  was      ^^n  descended  to  the  four  daughters  of  Roberts,  and  that, 

Mr?befo*ebe?^  ^^^^  ^"^  ^^^^^  husbands  not  agreeing  jointly  to  present, 
death,  or  that      ifc  belonged  to  the  eldest  daughter  and  her  husband,  in 

there  had  been  a      .  .        . « 

previous  parti-    right  of  his  wife,  to  present;   and  that  they  presented  ac- 

tion  by  the  co- 
parceners. 
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cordingly.     That  presentment  was  made  on  the  first  avoid-         1928. 
ance  after  the  death  of  Roberts,  and  it  is  no  where  stated        qully 
that  the  fourth  daughter  became  seised  of  the  fourth  part  v* 

«    -  ,  ®  Th«  BUbop  of 

of  the  advowson.    Neither  is  it  alleged  that  there  had       Eutbr. 
been  any  previous  partition  by  the  four  daughters  and  their 
husbands,  as  co-parceners,  but  merely  that  the  turns  to  pre- 
sent descended  to  them;  and,  without  an  actual  partition, 
Robert  Isaac,  the  son  of  the  fourth  daughter,  could  not  be 
said  to  be  seised  of  a  purparty  or  fourth  part,  as  he  was 
seised  of  the  whole  jointly  with  the  other  co-parceners.     In 
the  Second  Institute,  it  is  said  (a),  *'  By  the  common  law,  if 
an  advowson  descends  to  divers  co-parceners,  if  they  cannot 
agree  to  present,  the  eldest  sister  shall  have  the  first  turn, 
and  the  second  the  second  turn,  et  sic  de  ceteris,  every  one 
in  turn,  according  to  seniority;  and  this  privilege  extends 
not  only  to  their  heirs,  but  to  the  several  assignees  of  every 
oo-parcener,  whether  he  hath  the  estate  of  them  by  convey- 
ance, or  by  act  in  law,  as  tenant  by  the  curtesy,  he  shall 
liave  the  same  privilege  by  presenting  in  turns  as  the  sis- 
ters had ;  therefore,  albeit  the  co-parceners  do  make  com- 
position to  present  by  turn,  this  being  no  more  than  the 
law  doth  appoint,  expressio  eorum  qute  tacite  insunt  nihil 
operaiur;  therefore,  they  remain  co-parceners  of  the  advow- 
son, and  the  inheritance  of  the  advowson  is  not  divided : 
and  notwithstanding  this  composition  they  may  join  in  a 
quare  impedit,  if  any  stranger  usurp  in  the  turn  of  any 
of  them;  and  the  sole  presentation  out  of  her  turn  did  not 
put  her  sister  out  of  possession,  in  respect  of  the  privity 
of  estate,  no  more  than  if  one  co-parcener  taketh  the  whole 
profits.*'    It,  therefore,  should  have  been  alleged  in  the  de- 
claration, that,  because  the  four  sisters  did  not  agree  jointly 
to  present,  the  fourth  or  youngest  became  seised  of  one 
fourth  part  of  the  advowson ;   that  she  afterwards  died 
80  seised  of  the  same  one  fourth  part;  and  that,  after  her 

(fl)  Page  365. 
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1828.        death,  the  fourth  turn  descended  to  Robert  Isaac,  her 

GuLLT        ^^^  ^^^  b^^'*-     ^^^  declaration  therefore  cannot  be  sup* 
ported. 


V. 

The  Biahop  of 

EXETCIU 


Lord  Chief  Justice  Best.^x^s  it  was  alleged^  that,  after 
the  death  of  Roberts^  the  advowson  descended  and  came 
to  his  four  daughters  and  co-heirs,  the  wives  of  four  per^ 
sons  named  in  the  declaration,  and  that,  whilst  they  weie 
so  seised  in  right  of  their  wives,  the  church  became  va- 
cant,  and  that,  the  four  co-parceners  not  agreeing  jointly 
to  present,  it  belonged  to  the  husband  of  the  eldest  dauglh 
ter,  and  his  wife,  in  right  of  his  wife,  to  present,  and  that 
they  did  so;  that  the  first,  second,  third,  and  fourth  turns 
to  present,  descended  to  the  issue  of  the  four  daughters  re^ 
spectively ;  and  that  the  fourth  daughter  died  seised  of  her 
one  fourth  part ;  and  that  after  her  death,  the  fourth  turn 
descended  to  RobeH  Isaac,  as  her  son  and  heir — I  am  of 
opinion,  that  such  allegation  was  sufficient,  and  that  the 
seisin  of  Isaac  could  not  have  been  stated  otherwise. 

Mr.  Justice  Gaselee. — The  advowson  descended  to 
the  four  daughters  of  Roberts,  as  co-parceners,  and  it  is 
averred,  that,  whilst  they  were  seised,  the  church  became 
vacant;  that  the  husband  of  the  eldest  daughter,  and  his 
wife,  in  right  of  his  wife,  presented  to  the  vacant  turn;  that 
the  fourth  daughter  died  seised  of  her  fourth  part;  and 
that,  after  her  death,  it  descended  to  Robert  JsaaCi  as  her 
son  and  heir.  This  appears  to  me  to  be  the  correct  mode 
of  stating  the  aebin  oi  Robert  Isaac;  and  there  is^  conse* 
quently,  no  ground  for  the  objection  raised  in  arrest  of 
judgment. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough,  concur- 
ring— 

Rule  refused. 
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MaCKIE  r.  Warren.  Saturday^ 

^^  Nov,  Bth. 

1  HE  plaintiff  obtained  judgment  against  the  defendant  The  Court  re- 
in this  suit,  tot  2621.    He  some  time  afterwards  caused  him  ^^  ^  ^' 

'  charge  oat  of 

to  be  apprehended  on  a  criminal  charge,  and,  having  kept  custody  a  de- 
him  in  custody  from  Saturday  until  the  Monday  following,  under  a  m.  m., 
be  abandoned  the  charge;  and  there  being  no  foundation  ^^ehlTfaJfeD 
whatever  for  it,  he  paid  the  defendant  all  costs  arising  ^^^y  wrj^_ 
firam  bia  apprehension  and  detention;  but,  immediately  on  tained  in  cutto- 
Us  being  set  at  liberty,  he  caused  him  to  be  arrested  on  a  thepUintifron^a 
vrit  of  eapioj  ad  satirfaciendum  founded  on  the  above  SSaicSirgr'^^ 
,  under  which  he  was  now  detained  in  the  custo-  terjudgmentob- 


dy  of  the  aherifii  atLondom*    Under  these  circumstances —  of  the'  defend- 

ant'a  apprehen- 
lion  under 

Mr.  Serjeant  Ludlow  applied  for  a  rule  nisi,  that  the  which  the  piain- 

t  »  tiff  had  paid. 

defendant  might  be  discharged  out  of  such  custody,  and 
flsfamitted,  that,  as  the  plaintiff  had  catised  the  defendant 
to  be  taken  and  detained  under  criminal  process,  from 
which  he  was  discharged,  on  the  ground  that  there  was 
no  foundation  for  the  charge,  it  must  be  considered  in 
bw  as  a  discharge  and  satisfaction  of  the  original  debt, 
and  more  particularly  so,  as  the  plaintiff  had  the  defend- 
aat  taken  into  custody  and  confined  by  his  own  tortious 
er  fraudulent  act,  and  he  thereby  precluded  himself  from 

• 

obtaining  any  remedy  he  might  otherwise  have  resorted  to 
indcr  the  ca.  ta.  If  the  defendant  had  been  discharged 
out  of  execution  after  he  had  been  taken  by  virtue  of  that 
writ,  it  is  quite  clear  the  plaintiff  could  not  resort  to 
the  judgment  again,  or  charge  the  defendant's  person 
ia  execution,  and  he  ought  to  be  equally  protected  after 
a  discharge  from  criminal  process.  It  was  formerly  doubt- 
ed, whether,  if  a  person  were  taken  in  execution,  and  set 
at  liberty  by  privilege  of  either  house  of  Parliament,  the 
party  at  whose  suit  such  execution  was  pursued  was  not  for 
erer  after  barred  and  disabled  from  suing  forth  a  new  writ 
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1828.         of  execution,  but  this  was  remedied  by  the  statute  2  Joe. 

Mackie  <  1>  c«  13>  s.  2.  S09  if  a  person  taken  on  a  ea.  sa.  died  in 
t'*  execution,  it  was  once  held,  that  the  plaintiff  had  no  fur- 

ther remedy;  but  that  difficulty  was  obviated  by  the  star 
tute  9\  Jac.  1,  c.  24.  Although,  if  a  party  taken  on  a  ca. 
sa,  escape,  or  be  rescued,  the  plaintiff  may  sue  out  a  new 
execution ;  yet  that  cannot  apply  to  a  case  where  the  de- 
fendant has  been  taken  by  the  fraudulent  act  of  the  plain* 
tiff:  and  here,  the  plaintiff  must  be  supposed  to  be  cog* 
nizant  of  the  consequences  of  his  own  unlawful  act,  the 
object  of  which  was  to  keep  the  defendant  in  custody  on  a 
charge  for  which  there  was  not  the  slightest  foundation, 
in  order  to  afford  the  plaintiff  an  opportunity  of  causing  the 
writ  of  ca.  sa.  to  be  executed,  under  which  the  defendant 
is  now  detained. 

Lord  Chief  Justice  Best. — ^I  am  of  opinion  that  there 
is  no  pretence  for  this  application.  It  has  been  truly  said, 
that,  if  the  defendant  had  been  discharged  after  having  been 
arrested  on  a  ca.  sa.,  he  could  not  have  been  taken  in  execu- 
tion  again  for  the  same  debt;  but  that  can  only  apply  to  a 
case  where  he  had  bieen  regularly  taken  in  the  first  instance; 
but,  if  there  be  an  irregularity  in  the  first  process,  a  de- 
fendant may  be  taken  on  a  second  writ;  and  here,  the 
plaintiff  has  been  punished  for  suing  out  the  criminal  pro- 
cess improperly  and  without  foundation,  as  he  has  paid  the 
defendant  all  the  costs  attending  his  caption  and  detention 
in  custody  under  it. 

Mr.  Justice  Park. — It  appears  to  me  that  the  plaintiff 
was  entitled  to  take  the  defendant  in  execution  under  the 
writ  of  ca.  sa.,  not  only  by  law,  but  on  principle.  No  au- 
thority has  been,  or  indeed  can  be  referred  to,  to  shew  us 
that  he  is  entitled  to  his  discharge ;  for,  when  the  plaintiff 
found  that  he  had  caused  him  to  be  apprehended  and  de- 
tained wrongfully  in  the  first  instance,  he  made  amends  by 
the  payment  of  all  the  costs  attending  such  act. 
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Mr.  Justice  Gaselee. — ^The  true  principle  is,  that,  if  a        1828. 
party  once  regularly  charged  in  execution  be  discharged^ 
he  cannot  be  afterwards  taken  for  the  same  debt ;  and 
here,  if  it  could  be  shewn  that  the  pluntiff  caused  the  de- 
fbodant  to  be  apprehended,  for  the  sole  purpose  of  serving 
Um  with  the  writ  of  ca.  sa.,  and  that  both  processes  were 
issued  at  the  same  time,  there  might  be  some  ground  for 
presmning  fraud ;  but  the  plaintiff  has  been  sufficiently 
pnnshed  by  the  payment  of  the  costs  attending  the  de- 
fendant's detention  under  the  criminal  charge. 

Rule  refused. 


Cox  V.  Bent  and  Others.  Mondaff, 

Nov,  10th. 

J  HIS  was  an  action  of  replevin  for  taking  the  plaintiff^s  a  party  entered 
goods,  in  a  place  called  The  Newcasik  Brewery.  The  de-  IJ'J,!^!^^. 
fendants  (amomr  several  other  avowries)  alle^red  that  the  ^^^ '»  *v^^ 

1  .     .nr.   n        1  *.  /*.,,.         mentforilewe, 

plamtin,  for  the  space  of  one  year  next  before  and  endmg  at  a  certain  rent, 
on  the  ^th  ilfarcA,  18S7,  and  from  thence  until  the  said  them^re  than 
tone  when  &c.,  held  and  enjoyed  The  Newcastle  Brewery  JJ^**^^**"'^^** 
«  tenant  thereof  to  the  defendants,  by  virtue  of  a  demise  account  was  af- 
to  the  plaintiff  theretofore  made,  at  and  under  the  yearly  uvered  to  him 
rent  of  450/.,  payable  half  yearly,  on  the  25th  March  and  ^J[.5j„J"wm  ^' 
29th  September^  and  that,  because  the  stun  of  450Z.  of  the  wiUi  half  a 
rent  aforesaid,  for  the  sidd  space  of  one  year,  ending  as  amountofwhich 
aforesidd,  was  due  and  in  arrear  from  the  plaintiff  to  the  ^J^^^  but  ad- 
defendants,  they  well  avowed  the  taking,  &c.  mitted  that  half 

'         •'  ^  a  year  •  rent  was 

Pleas  in  bar — non-ienuit,  and  riens  en  arrere.  due,  and  named 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last  the  account  was 

Assiases  at  Stafford,  it  appeared  that  the  plaintiff  was  in  j^g'^^^^w," 

the  occupation  of  the  premises,  which  he  held  under  a  *^*  *  yearly 

*■  ^  *  tenancy  might 

written  agreement  bearing  date  the  7th  December,  1824,  thereby  be  im- 
by  which  the  defendants,   as   executors   of  one    Ward,  fhe^iandiord  had 
agreed  to  let  and  demise  the  brewery  to  the  plaintiff,  in  ^^^  ^  ^" 


s^ 
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^^28^  consideration  of  the  yearly  rent  of  450/.,  and  of  the  cove- 
nants and  agreements  to  be  entered  into  by  the  plain- 
tiff in  a  certain  indenture  of  lease  to  be  executed  on  or 
before  the  29th  o£ September  then  next  ensuing,  and  which 
was  to  contain  a  covenant  by  the  defendants,  to  procure 
a  new  cooler,  and  be  at  the  expense  of  setting  it  up,  &c«  &c« 
It  also  appeared,  that  the  plaintiff  had  paid  no  rent,  but 
that  an  account  had  been  rendered  to  him  by  the  defend- 
ants' clerk,  in  which  the  first  item  was,  "  half  a  year's  rent 
2501,  f*'  upon  seeing  which,  the  plaintiff  said  that  it  had  been 
overcharged  251.,  whereupon  the  clerk  altered  it  to  225L 
There  were  several  other  items  in  the  accoimt  to  which 
the  plaintiff  also  objected.  Under  these  circumstances, 
the  learned  Judge  was  of  opinion,  that,  as  the  plaintiff 
raised  no  objection  to  the  sum  alleged  to  be  due  for  rent, 
after  the  account  had  been  altered  by  the  clerk,  by  reduc- 
ing it  to  SS52.,  it  amounted  to  such  an  assent  as  to  support 
the  avowry,  alleging  a  tenancy  from  year  to  year,  at  the 
yearly  rent  of  450/.,  payable  half  yearly,  although  the 
agreement  contained  no  stipulation  as  to  the  periods  at 
which  the  rent  was  to  be  payable.  The  Jury  according^ 
ly  found  a  verdict  for  the  defendants  on  that  avowry,  leave 
being  reserved  to  the  plaintiff  to  move  to  set  it  aside,  and 
that  a  verdict  might  be  entered  for  him,  in  case  the  Court 
should  be  of  opinion  that  there  was  not  sufficient  evidence 
to  support  the  avowry. 

Mr.  Serjeant  Russell  now  applied  accordingly,  and  sub« 
mitted,  that  there  was  no  evidence  of  a  demise  to  entitle 
the  defendants  to  distrain;  and  he  relied  on  the  case  of 
Dunk  V*  Hunter  (a),  where  it  was  held,  that  a  landlwd 
has  no  right  to  distrain,  unless  there  be  an  actual  demise  to 
the  tenant,  at  a  fixed  rent;  and  that,  if  an  instrument  only 

{a)  5  Barn.  8c  Aid.  322. 
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taQunts  to  an  agreement  for  a  future  lease^  and  no  lease        1828. 
has  been  executed,  and  no  rent  paid  subsequently  to 
the  agreement,  the  landlord  is  not  entitled  to  distrain;  and 
Mr.  Justice  Bayley  referred  to  the  case  of  Morgan  d. 
Dowding  v.  BisseU  (a),  as  establishing  the  rule,  that,  al- 
though there  are  words  of  present  denuse,  yet,  if  it  can  be 
collected  on  the  face  of  the  instrument,  that  it  is  the  inten- 
UoQ  of  the  parties  to  give  a  future  lease,  it  shall  be  consi- 
dered an  agreement  only.     It  is  quite  clear,  that,  in  this 
case,  the  agreement  was  not  meant  to  operate  as  a  present 
demise;  and  although  in  Knight  v.  Bennett  (6),  where  a 
party  entered  on  a  farm  under  an  agreement  for  a  lease, 
for  a  term  of  years,  and,  although  the  time  of  paying  rent 
vas  settled,  it  did  not  appear  what  the  amount  was  to  be, 
and  the  lease  was  never  executed,  the  Court  held,  that  the 
landlord  might  distrain ;  yet  there,  the  tenant  occupied  ac- 
cording to  the  terms  of  the  proposed  lease,  and  paid  a  cer- 
tain rent  for  two  years ;  whilst  here,  the  plaintiff  had  paid 
no  rent,  but  merely  assented  to  a  certain  item,  as  altered 
by  the  defendant's  clerk,  in  a  disputed  account :  nor  did  it 
appear  on  the  face  of  the  agreement  itself,  that  the  rent 
reserved  was  to  be  payable  half-yearly. 

Lord  Chief  Justice  Best. — As  the  plaintiff  assented  to 
the  alteration  made  by  the  defendant's  clerk,  as  to  the 
amount  of  the  sum  due  for  the  half  year's  rent,  I  am  of 
opinion,  that  it  was  evidence  from  which  a  tenancy  from 
year  to  year  might  be  implied,  and  consequently  that  this 
case  {jails  within  the  principle  established  in  Knight  v. 
Bennett* 

Mr.  Justice  Gaselee. — I  thought,  at  the  trial,  that,  as 
the  plaintiff  raised  no  objection  to  the  alteration  made  by 

.  (a)  3  Taunt.  65.  (6)  3  Bing.  36 1 ;  5.  C.  1 1  B.  Moore. 
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1828.  the  defendant's  clerk  as  to  the  amount  of  the  sum  due  for 
the  half  year's  rent,  which  constituted  the  first  item  in  the 
account,  it  was  equivalent  to  a  payment  of  rent,  and  was  of 
itself  sufficient  to  raise  a  presumption  of  a  tenancy  from 
year  to  year. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough,  concur- 
ring— 

Rule  refused. 


^'''t?il  Proctor  v.  Brain. 

Nov,  10th. 

It  is  the  duty  of  X  HIS  was  an  action  of  assumpsit  The  first  count  of 
*f  *ih"  dt**"f  *'  ^^®  declaration  stated — That,  in  consideration  that  the  pldn- 
London,  to  tiff,  at  the  special  instance  and  request  of  the  defendant, 
dpai  only  the  would  retain  and  employ  the  defendant,  as  a  broker,  to 
^lea^purehiwed  puJ^chase  for  the  plaintiff  divers  large  quantities  of  wines 
for  him,  in  ad-    and  Spirits,  for  certain  reasonable  commission  and  reward 

ditiontohucom-  v  .j  i  t   •     • 

Dunion,  and  the  to  be  paid  by  the  plaintiff  to  the  defendant  in  respect 

a?eiT?d  in  an"^  thereof,  he,  the  defendant,  undertook  and  faithfully  pro- 

«I^"  °/^at  ™^^^  *^^  plaintiff  to  charge  him  the  cost  price  of  all  such 

the  broker  had  wincs  and  Spirits  as  he,  the  defendant,  should  from  time  to 

greater  price  time  purchase  for  the  plaintiff.     The  plaintiff  then  aver- 

nricV'^hich\he  '^»  ^^^^  ^®  employed  the  defendant  as  such  broker,  and 

P^^  *^  that,  although  he  did  purchase  on  account  of  the  plaintiff, 

that  it  was  suf-  divers  large  quantities  of  wine  and  spirits,  to  wit>  &c.,  and 

suclTaverment,  although  the  cost  pricc  of  the   said  wines  and    spirits 

rumSn  **untet-  ^^ou^^^^^  ^o  a  Certain  large  sum  of  money,  to  vrit,  &c.,  yet 

ded  account  that  the  defendant,  not  regarding,  &c.,  but  contriving,  &c.| 

between  the  ^  ^  o 

parties, by  which  did  not  nor  would  charge  the  cost  price,  but,  on  the  con- 
the*p^chMii**'  trary,  charged  a  much  larger  and  greater  price,  by  which 
had  paid  more     the  plaintiff  was  obliged  to,  and  actually  had  paid  a  much 

than  the  amount    ,  •        ,  ,  . 

of  the  over-        larger  pnce  than  the  cost  price. 

charges,  al- 
though on  the 

whole  account,  and  when  the  balance  at  a  subsequent  period  was  struck,  the  principal  was  indebted 
to  the  broker  in  a  sum  far  exceeding  such  over-charges. 
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The  Bccond  count  stated,  that  the  defendant  undertook  to         18^- 
charge  the  plaintiff  for  such  wines  and  spirits  as  he  purchas- 
ed on  his  account,  as  cheap  a  price  as  he  himself  from  time 
to  time  should  pay  for  them,  but  that  he  charged  a  greater 
price,  which  the  plaintiff  had  been  obliged  to  pay. 
To  these  were  added  the  common  money  counts. 
The  defendant  pleaded  the  general  issue. 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
haUf  at  the  Sittings  after  the  last  Term,  it  appeared  that 
the  defendant  was  a  sworn  broker  of  the  city  of  London^ 
and  the  bond  given  by  him  for  the  due  performance  of  his 
office  as  such,  according  to  the  statute  6  Anne,  c.  16,  s. 
4(a),  was  given  in  evidence.      The  plaintiff  also  proved, 
Aat  he  employed  the  defendant,  as  such  broker,  to  make 
large  purchases  of  wines  and  spirits  for  him.  and  that  he 
luul  charged  higher  prices  than  he  had  paid  for  them,  in 
addition  to  his  commission,  and  which  over-charges  were 
made  in  the  year  18S5,  and  the  month  oi  January,  182G. 
It  further  appeared  that  there  was  a  current  account  be- 
tween the  plaintiff  and  defendant,  from  18^  to  1827;  and 
a  book  or  ledger  was  put  in  by  the  plaintiff,  by  the  entries 
in  which  it  appeared,  that,  at  the  close  of  the  year,  1825, 
there  was  a  balance  against  him  to  the  amount  of  785Z. ; 
that,  in  the  course  of  the  year  1826,  payments  were  made 
by  the  plaintiff  to  the  defendant,  in  cash  and  bills,  to  the 
amount  of  S,072/. ;  but  that,  at  the  end  of  December,  in  that 
year,  there  was  still  a  balance  against  him  of  359/.     On 
this  proof,  it  was  contended  for  the  defendant,  that  the 
plaintiff  must  be  nonsuited,  as  he  had  alleged  in  his  decla- 
ration, that  he  had  employed  the  defendant  as  his  broker, 

(a)  By  which  it  is  enacted, "  that  dermen  of  the  said  city,  for  the 

itt  persons  who  shall  act  as  bro-  time  being,  under  such  restric- 

^ers  within  the  city  of  London,  tions   and   limitations  for   their 

wd  liberties  thereof,  shall  from  honest  and  ^ood  behaviour  as  that 

time  to  time  be  admitted  so  to  do  Court  shall  think  fit  and  rea»ou- 

by  ibe  Court  of  Mayor  and  Al-  able.*' 
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}^^  to  buy  for  cotmnissiony  and  that  the  defendant  had  pfch 
mised  to  supply  him  at  the  cost  price,  but  had  charged  a 
higher  or  greater  price  thui  the  cost  price,  which  die 
plaintiff  had  been  obUged  to  and  had  actually  paid  to  the 
defendant ;  and  there  was  no  evidence  of  such  paymenti  in- 
asmuch as,  the  defendant  not  having  claimed  of  the  plain- 
tiff the  balance  which  was  due  on  the  whole  account,  the 
plaintiff  could  not  be  said  to  have  overpaid  the  defend- 
ant on  the  previous  items;  and  as  the  plaintiff  might  de- 
duct  the  amount  from  the  balance,  if  the  defendant  claim- 
ed it  of  him,  it  could  not  amount  to  payment.  For  the 
plaintiff,  it  was  insisted  that  the  balance  of  785/.,  owing  by 
him  to  the  defendant,  at  the  close  of  the  year  1825,  had 
been,  in  point  of  law,  extinguished  by  the  payments  made 
in  18^,  which  were  shewn  to  have  exceeded  2000^, 
according  to  the  well  known  principle,  established  in  CSaf^ 
tons  case  (a),  and  since  universally  recognised  and  adopted, 
tliat,  in  the  absence  of  a  declaration  by  either  debtor  of 
creditor,  as  to  the  application  of  indefinite  payments,  the 
law  made  the  appropriation  according  to  the  priority  in 
which  the  debts  were  incurred,  and  that,  if  any  other  af^pro- 
priation  were  to  be  made,  it  was  incumbent  on  the  creditor 
to  declare  his  intention  at  the  time  of  payment.  His  Lord» 
ship  refused  to  nonsuit  the  plaintiff,  he  being  of  opimon, 
that  the  sura  of  2,000/.  paid  by  him  in  the  course  of  deal- 
ing with  the  defendant  in  1826,  might  be  applied  in  liqui- 
dation of  the  particular  items  proved  to  have  been  over- 
charged by  the  defendant  in  1825,  and  January  1826;  and 
he  said,  that,  if  the  defendant  considered  it  to  be  unjust,  he 
might  either  apply  to  a  Court  of  equity,  or  to  this  Court, 
to  stay  execution  until  the  real  balance  could  be  ascertain- 
ed. The  Jury  found  a  verdict  for  the  plaintiff  for  119A 
the  amount  of  the  prices  proved  to  have  been  over*charged, 
leave  being  reserved  to  the  defendant  to  move  to  set  aside 

{u)  I  Meiiv.  G05. 
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the  Terdict  and  enter  a  nonsuiti  in  case  the  Court  should         ^3^- 
be  of  opinion,  that  the  account  produced  in  endence  was       proctor 
not  Buffideot  to  establish  the  allegation  of  payment  in  the  v- 


Mr.  Serjeant  Toddy  now  applied  accordingly,  and  sub- 
lutted  that  the  plaintiff  had  produced  no  evidence  of  the 
ptpnent  by  him  to  the  defendant  of  a  higher  price  than 
thecoet  price,  as  alleged  in  the  special  counts*  The  prin- 
d^  established  in  Clayton's  case,  and  which  was  recog- 
mttd  and  adopted  in  Bodenham  v.  Purchas  {a),  does  not 
i^^y  to  the  present,  as  the  balance  of  account  was  al- 
iiyt  against  the  plaintiff;  and,  as  it  was  merely  struck  at 
the  end  of  each  year,  it  was  one  continuing  account ;  and 
u  Ifr.  Justice  Bayley  said,  in  Bodenham  v.  Purchas^ 
"  where  the  accounts  are  treated  as  one  entire  account 
by  all  parties,  the  rule  does  not  apply/'  Here,  there 
btt  been  no  actual  settlement  between  the  parties  from 
tbe  time  of  the  first  employment ;  and  until  the  plaintiff 
bid  paid  the  balance  due  to  the  defendant,  the  latter  might 
tither  have  deducted  the  over-charges,  or  allowed  the 
pliintiff  to  set  them  off;  and  the  case  of  Goddard  v. 
GMp(i),  establislied  the  principle,  that,  where  there  are 
teteral  demands,  the  party  paying  may,  at  the  time  of 
payment^  B,pp\y  the  money  to  which  debt  he  thinks  pro- 
per, but  that,  if  he  does  not  do  so,  the  receiver  may  apply 
it  as  he  pleases.  So  in  Bloss  v.  Cutting  {c)^  where  the 
defendant  owed  money  on  two  bonds,  and  paid  money  on 
accoont,  but  gave  no  directions  to  which  of  the  bonds  he 
would  have  it  applied,  it  was  determined  that  the  plain- 
tiff had  the  election. 

The  Court  most  strongly  recommended  that  the  account 
between  the  parties  should  be  referred  to  an  arbitrator, 
as  the  plaintiff  would  be  prejudiced  by  the  delay  which 

(«)  2  Bam.  &  AW.  45.  (/»)  2  Sir.  1 IIM.  (c)  lb,  «. 
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1828.  must  necessarily  arise  by  proceeding  in  a  Court  of  equiti 
and  that  the  judgment  and  execution  for  the  sum  foun 
by  the  Jury  might  be  stayed  until  the  amount  should  b 
ascertained:  but  the  defendant  having  refused  to  acced 
to  these  terms — 

Lord  Chief  Justice  Best  said,  that  he  felt  much  lui 

prised^  at  the  trials  that  the  defendant  should  have  allow 

ed  the  question  to  come  before  the  public*    The  plaintil 

employed  him  in  his  character  of  broker,  to  make  por 

chases  on  his  account^  and  the  defendant  undertook  ti 

charge  him  only  the  cost  price  of  the  articles  purchased 

Indeed  4  he  was  bound  to  do  so^  as  one  of  the  regulationi 

in  the  bond  given  by  the  defendant  to  the  Court  of  AUet 

men  for  the  due  performance  of  his  office  as  broker,  ic 

pursuance  of  the  statute  6  Anne,  c.  16,  s.  4,  was,  that  "  nc 

broker  shall  demand,  receive,  or  take,  any  larger  sum  o' 

money  than  the  amount  of  the  usual  brokage  or  commission ;' 

and  he  is  bound  to  purchase  at  as  cheap  a  rate  as  hi 

can;  and  if  he  fails  in  either  of  these  particulars,  he  is  ink 

mediately  liable  to  an  action  at  the  suit  of  his  principal 

It  was  clearly  proved  at  the  trial,  that,  in  the  year  18S5 

and  the  commencement  of  1826,  the  defendant  chargea 

the  plaintiff  higher  prices  than  he  purchased  the  win& 

and  spirits  for,  varying  in  some  instances  from  IcL  to  3id 

per  gallon,  and  in  others  from  21.  to  3/.  per  pipe.     Ifl 

every  one  of  these  instances  the  defendant  violated  hL 

duty  as  a  broker;  and  the  plaintiff  was  no  party  to  thes^ 

illegal  transactions.     I  am,  therefore,  of  opinion,  not  onlj 

that  the  Jury  have  found  a  proper  verdict,  but  that  there 

is  no  ground  to  disturb  it,  either  at  law  or  in  equity. 

Mr.  Justice  Park. — This  case  has  been  moved  on  the 
ground  that  this  is  a  fair  account  between  the  partiesi 
whereas,  the  overcharges  made  by  the  defendant  were 
founded  in  fraud,  and  the  plaintiff  is  consequently  entitled 


IN  THE  NINTH  YEAR  OF  GEO.  IV. 


289 


to  recover  on  the  special  counts  of  the  declaration.  Tlic 
allegation  of  the  payment  of  the  greater  price  may  be 
considered  unnecessary^  as  the  basis  of  the  action  is  the 
defendant's  having  charged  the  plaintiff  a  higher  price  for 
the  wines  purchased  for  him^  than  the  cost  price. 


1828. 


Proctor 

r. 
Brain. 


Mr.  Justice  Burrough. — The  defendant  has  not  only 
viohted  his  contract  with  the  plaintiff,  but  rendered  him- 
self amenable  to  an  action  at  his  suit^  in  every  instance 
where  he  charged  him  more  than  the  cost  price. 

Mr.  Justice  Gaselee. — The  only  real  question  is  the 
amount  of  the  damage  the  plaintiff  has  sustained  by  the 
OTer-cbarges  in  question.  That  the  defendant  has  bro- 
ken his  contract  repeatedly  there  can  be  no  doubt^  and 
be  might  either  have  been  indicted  for  a  fraud,  or  for  hav- 
ing obtained  the  plaintiflTs  money  under  false  pretences. 

Rule  refused. 


Henman  v.  Dickenson. 

1  HIS  was  an  action  by  the  plaintiff,  as  the  indorsee, 
^mst  the  defendant,  as  the  acceptor  of  a  bill  of  exchange. 
The  declaration  alleged  that  one  George  Potter,  on  the 
29th  February,  1828,  made  his  bill  of  exchange  in  writing, 
Coring  date  the  day  and  year  aforesaid,  and  directed  it 
to  the  defendant,  requesting  him^  three  months  after  the 
^ate  thereof,  to  pay  to  Potter,  or  his  order,  the  sum  of 
^9/.  17*.  Grf.,  for  value  received.  The  plaintiff  then  aver- 
^^i  that  the  defendant  accepted  the  bill,  and  that  Potter 
"idorsed  it  to  him  the  plaintiff. 

.  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
^K,  at  the  Sittings  after  the  last  Term,  on  the  production 
<>f  the  bill,  the  date  appeared  to  have  been  altered,  and 


Monday, 
Nov.  XOth, 

In  an  action  by 
the  indorsee 
against  the  ac- 
ceptor of  a  bill 
of  exchange, 
the  date  of 
which  appeared 
to  have  been 
altered  by  the 
drawer  after 
acceptance,  it 
is  incumbent  on 
the  indorsee  to 
shew  that  the 
alteration  was 
made  previously 
to  the  indorse- 
ment, or  before 
the  bill  was 
parted  with  by 
the  drawer. 
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1828.        the  wife  of  Potter,  the  drawer,  having  been  called  to  provi 
the  circumstances  under  which  the  alteration  was  made 

Henman 

V*  she  stated  that  the  bill  was  originally  dated  and  drawn  oi 

the  22d  February,  and  that  it  was  accepted  by  the  de 
fendant  on  that  day.  That,  about  a  week  afterwards,  hei 
husband  altered  the  date  in  her  presence,  from  the  9SU 
to  the  29th  of  February; — when  it  was  objected  for  thi 
plaintiff,  that  she  was  incompetent  to  prove  this  fact,  a 
it  would  tend  to  criminate  her  husband  by  shewing  tha 
he  had  been  guilty  of  a  forgery.  His  Lordship  was  o 
opinion  that  it  was  incumbent  on  the  plaintiff  to  prove  tha 
the  alteration  was  made  before  the  bill  was  parted  wid 
by  the  drawer,  or  previously  to  its  having  been  indorsee 
by  him  to  the  plaintiff;  and  no  evidence  having  been  ad 
duced  to  that  effect,  the  Jury  found  a  verdict  for  the  de 
fendant,  leave  being  reserved  the  plaintiff  to  move  to  se 
it  aside,  and  that  a  verdict  might  be  entered  for  him,  n 
case  the  Court  should  be  of  opinion  that  the  holder  of  i 
bill  with  an  altered  date  is  not  bound  to  shew  that  the  al 
teration  was  made  before  it  was  sent  into  the  world,  or  ne 
gotiated. 

Mr.  Serjeant  Taddy  now  applied  accordingly. — Thi 
wife  of  the  drawer  was  at  all  events  an  incompetent  wit- 
ness, to  shew  that  the  date  of  the  bill  had  been  altered  b] 
her  husband  after  the  acceptance  by  the  defendant,  ac 
cording  to  the  principle  established  in  the  case  of  The 
King  V.  The  Inhabitants  of  Cliviger  (a),  rtV.  that  a  hus- 
band and  wife  cannot  be  permitted,  from  a  principle  of  pub- 
lic policy,  to  give  any  evidence  that  may  even  tend  to  crimi- 
nate each  other;  and  that  the  objection  is  not  confined 
merely  to  cases  where  they  are  directly  accused  of  a  crime; 
but,  even  in  collateral  cases,  if  their  evidence  tends  thai 
way,  it  cannot  be  admitted.     That  was  a  case  of  settle- 

(o)  2  Term  Rep.  263. 


Dickenson. 
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nent,  where  a  marriage  in  fact  had  been  proved  between         1828. 
two  paupers,  and  it  was  held,  that  the  first  wife  of  the       „   '     ' 
hasband  was  not  a  competent  witness  to  prove  a  former     _     «. 
marriage  with  him,  because  such  evidence  would  shew 
that  he  had  been  guilty  of  bigamy.    So,  here,  the  altera* 
don  of  the  date  by  the  drawer  after  acceptance,  not  only 
had  the  effect  of  vacating  the  bill,  but  of  rendering  the 
party  liable  to  a  prosecution  for  forgery. 

[Mr.  Justice  Park. — The  rule  laid  down  in  The  King 
T.  The  Inhabitants  of  Cliviger^  appears  to  have  been  late* 
lymuch  discussed  in  the  case  of  The  King  v.  The  Inhab- 
itanta  of  AU  Saints,  Worcester  (a),  in  which  the  Court  of 
King*s  Bench  was  of  opinion,  that  it  had  been  expressed 
in  terms  much  too  general  and  undefined.] 

Although  the  Lord  Chief  Justice  was  of  opinion  at  the 
trialj  that  it  was  necessary  for  the  plaintiff,  as  the  holder  and 
indorsee  of  the  bill,  to  prove  that  it  had  not  been  negotiat- 
ed or  indorsed  by  the  drawer  previously  to  its  being  altered, 
it  was  incumbent  on  the  defendant  to  prove  that  the  altera- 
tion wm  made  since  the  acceptance,  and  without  his  assent ; 
audit  must  be  now  assumed,  that  the  bill  had  not  been  ne- 
gotiated previously  to  the  alteration,  as  it  is  impossible  for 
an  indorsee  to  know  or  ascertain  the  fact,  at  what  time,  or 
under  what  circumstances  the  alteration  was  made. 

Lord  Chief  Justice  Best. — It  appears  to  me  to  be  un- 
necessary to  decide  the  first  point,  as  to  whether  the  wife 
of  the  drawer  was  a  competent  witness  to  prove  the  cir- 
cumstances attending  the  alteration  of  the  date  of  the  bill 
by  her  husband.  If  it  were,  I  should  require  time  for  con- 
aideration,  as  the  authority  of  the  case  of  The  King  v.  The 
Inhabitants  of  Cliviger,  seems  to  have  been  doubted  by 
the  Court  of  King's  Bench.  But  I  am  of  opinion,  that,  if, 
upon  the  production  of  a  bill  of  exchange,  the  date  appears 

(tt)  PhUlipps  on  Evidence,  5th  Edit.  Vol.  1,  79.  MS.  E.  T.  1817. 
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1828. 


Henvam 

V. 

Dickinson. 


to  have  been  altered,  the  holder,  or  party  producing  it, 
must  prove  either  that  the  alteration  was  made  before  the 
bill  was  issued  or  negotiated,  or  that  the  party  sought  to  be 
charged  upon  it  assented  to  such  alteration. 


Mr.  Justice  Park. — ^Where  the  holder  or  indorsee  sues 
on  a  bill  of  exchange,  the  date  of  which,  upon  the  face 
of  it,  appears  to  have  been  altered,  it  is  necessary  for  him 
to  shew  when  the  alteration  was  made.  This  appears  to 
me  to  be  consistent  with  good  sense,  because  the  ac- 
ceptor cannot  be  aware  of  the  circumstances  attending 
an  alteration  made  by  the  drawer  or  any  other  party  after 
he  has  put  his  name  to  the  bill. 

Mr.  Justice  Burrouoh,  and  Mr.  Justice  Gaselee,  con- 
curring— 

Rule  refused. 


(a)  In  Bayley  on  Bills,  4th  Edit. 
95,  it  is  said,  that,  if  the  date  of  a 
bill  appear  upon  production  to 
have  been  altered,  and  such  alter- 
ation is  in  the  hand-writing  of  the 
acceptor,  the  holder  must  prove 
that  such  alteration  was  made  be- 
fore the  bill  was  parted  with  by 
the  drawer: — but  proof  that  it 
was  in  the  drawer*8  hands  after  it 
was  accepted,  will  be  prima  facie 
evidence  for  that  purpose.  And  the 
case  of  Johnson  v.  The  Duke  of 
Marlborough,  2  Stark.  Rep.  313, 


is  cited  in  support  of  that  propo- 
sition. So,  in  Dovmes  v.  lUckard- 
son,  5  Bam.  &  Aid.  674;  5.  C.  1 
Dow.&Ryl.332.  Bayley  on  Bills, 
94,  it  was  held,  that  an  accommo- 
dation bill,  altered  in  its  date  pre- 
viously to  its  being  negotiated 
with  the  consent  of  the  parties, 
does  not  require  a  new  stamp,  as 
such  bill  cannot  be  considered  as 
issued  until  it  is  in  the  hands  of 
some  person  who  is  entitled  to 
treat  it  as  a  security  available  io 
law. 
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J828. 

Anne  Edwards  r.  Farebrother  and  Others.  Tuetday^ 

J  HIS  was  an  action  of  trespass  against  the  defendants,  q^^^^  Whether 

18  S\kenf£  oi  Middlesex y  and  several  others,  one  of  whom  «  woman  who 

was  a  judgment  creditor  of  a  person  of  the  name  of  Sal-  man,  assumes 

«cm,  for  breaking  and  entering  the  plaintiff's  house,  and  J^^^^  J^. 

leizinir  her  furniture.  ■**^"  ?**  7'^» 

^  can  mamtain 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  West-  trespass  against 
ttiM/^r,  at  the  Sittings  after  the  last  Term,  it  appeared,  inginezcratUm' 
that  the  defendant  had  seized  the  furniture  in  question  fun»it««  •««»- 

'  cd  to  be  her  pro- 

under  a  writ  of  execution  against  the  goods  of  Salmon  ;  p«rty,  but  being 
that  he  rented  the  house  in  which  the  seizure  was  made;  which  the  par- 
and  that  the  plaintiff,  Mrs.  Edwards,  had  lived  there  with  But^f  hSlJing 
him  for  some  years  in  a  state  of  concubinage ;  but  that  she  *»««»  l«ft  ^  the 
had  passed  as  his  wife ;  and  that  both  parties  had  represented  whether,  mider 
themselves  as  being  married ;  and  that  a  child  of  theirs  had  .uno^the  pro- 
been  christened  and  entered  in  the  register  as  if  it  had  P«rty  might  not 

®  hare  been  giren 

been  bom  in  wedlock.   The  plaintiff  proved  that  part  of  the  up  by  the  wo- 
goods  seized  formerly  belonged  to  her  mother,  and  were  man,  during 
bequeathed  to  her  at  her  death,  and  that  they  were  after-  and'Jhey  hHiing 
wards  valued  at  ^Zl.i  but  she  did  not  shew  what  portion  found;"  theaf- 

,  ,  firmanve,  the 

of  them  was  in  the  house  at  the  time  of  the  seizure.  For  the  Court  refused  to 
defendants,  it  was  contended,  that  a  woman  who  lives  with  a  diet, 
man,  and  passes  herself  off  as  his  wife,  cannot  recover  in 
trespass  for  taking  her  goods  under  an  execution  in  a  house 
in  which  they  cohabited,  because,  by  her  own  conduct,  she 
had  induced  the  world  to  beUeve  that  they  were  the  property 
of  the  man  with  whom  she  lived,  and  whom  she  had  repre- 
sented as  her  husband ;  and  the  case  of  Mace  v.  CadeU  (a), 
^as  relied  on,  to  shew,  that,  after  a  woman  had  declared 
sbe  was  married,  and  that  goods  were  the  property  of 
lier  husband,  in  her  right,  she  could  not  afterwards  say 
that  she  was  not  married  to  him,  and  that  the  goods  were 

fa)  Cowp.  232. 
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1828.        her  sole  property.    For  the  plaintiff,  the  case  of  Edwards  v. 
Edwards      Bridges  (6),  was  relied  on,  where,  in  an  action  by  the  same 
»•  plaintiff  afirainst  the  Sheriff  of  Middlesex,  under  circumstan- 

ces  nearly  similar  to  the  present,  Mr.  Justice  Abbott  (now 
Lord  Tenferden)  was  of  opinion,  that,  in  point  of  law,  the 
circumstance  of  the  plaintiff^s  having  lived  with  Salmon  as 
his  wife,  and  having  answered  to  his  name,  did  not  render  the 
goods  liable  to  an  execution  against  him,  and  therefore,  that 
the  only  question  was  as  to  the  value  of  the  goods.  The 
Lord  Chief  Justice  was  strongly  inclined  to  think  that  the 
principle  laid  down  in  Mace  v.  Cadell  was  founded  on  a  good 
and  moral  rule,  and  stated  that  he  should  have  nonsuited 
the  plaintiff,  but  for  the  case  oi Edwards  v.  Bridges;  but  he 
left  it  to  the  Jury  to  say,  whether  the  property  in  the  house 
at  the  time  of  the  seizure  was  the  plaintiff's,  and  whether, 
under  the  circumstances,  it  might  not  have  been  given  up 
by  her  to  Salmon  during  the  continuance  of  their  cohabi- 
tation.   The  Jury  found  a  verdict  for  the  defendants. 

Mr.  Serjeant  Taddy,  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted, 
and  submitted  that  the  case  of  Edwards  v.  Bridges,  wa3 
decisive  of  the  question,  and  that  the  case  of  Mace  v.  Ca- 
dell, was  distinguishable,  as  there  the  question  arose  be- 
tween a  bankrupt  and  his  assignees,  and  here,  if  Salmon 
had  become  bankrupt,  his  assignees  might  probably  have 
been  entitled  to  the  goods,  under  the  statute  21  Jac.  1,  c 
19,  s.  1 1 ,  as  being  in  the  possession  or  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy.  But  the  case  is 
very  different  in  an  action  against  the  Sheriff  for  a  tort. 
If  he  seize  goods  as  belonging  to  a  particular  person,  it  is 
incumbent  on  him  to  shew  that  he  has  taken  the  goods 
of  the  party  against  whom  the  execution  issued,  and, 
if  he  do  not,  he  is  liable  to  an  action  of  trespass,  and 

{h)  2  Stark.  Rep.  396. 


Edwards 
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here,  the  only  question  that  should  have  been  left  to  the         i828. 

Jury,  was,  whether  the  plaintiff  was  or  was  not  the  wife  of 

Salmon,  at  the  time  of  the  seizure:  if  not,  the  goods  were 

clearly  hers,  and  she  was,  consequently,  entitled  to  main-  J^AEiBaoTME*. 

Uin  this  action. 

Lord  Chief  Justice  Best. — I  certainly  was  strongly  inclin- 
e4,  at  Nisi  Prtus^  to  adopt  the  principle  established  in  Mace 
T.  Caddlj  which  appears  to  me  to  be  sound  law,  and  laying 
down  a  moral  rule  which  ought  not  to  be  departed  from. 
Bat  as  Lord  Tenterden  was  stated  to  have  entertained  a 
different  opinion  in  the  late  case  of  Edwards  v.  Bridges, 
Irefiised  to  nonsuit  the  plaintiff,  but  left  it  to  the  Jury 
to  lay,  whether,  as  Salmon  was  proved  to  have  rented  the 
house,  the  furniture  found  in  it  at  the  time  of  the  seiz- 
ure, although  part  of  it  might  once  have  belonged  to  the 
plaintiff,  had  not  been  given  up  by  her  and  become  the 
property  of  Salmon;  and  it  is  but  fair  to  presume  that 
she  had  done  so  during  the  time  of  her  adulterous  in- 
tercourse with  him.     Besides,  the  plaintiff  proved  that 
the  goods  which  belonged  to  her  at  the  death  of  her 
mother,  were  worth  only  22/.,  and  it  did  not  appear  what 
part  of  them  were  in  the  house  at  the  time  of  the  seizure. 
As,  therefore,  the  value  now  must  be  under  20/.,  and  as  the 
Jury  have  found  that  they  were  not  the  property  of  the 
plaintiff,  I  am  of  opinion  that  their  verdict  is  conclusive, 
and  ought  not  to  be  disturbed. 

Mr.  Justice  Park. — I  am  of  opinion  that  the  question 
in  this  case  was  most  properly  left  to  the  Jury,  and  as  the 
▼alue  of  the  goods  was  under  20/.,  their  verdict  cannot  be 
disturbed ;  but  I  confess  I  am  not  prepared  to  accede  to 
the  doctrine  laid  down  in  Mace  v.  Cadell,  or  to  apply  it  to 
a  case  like  the  present,  as  there  the  only  question  was, 
whether  the  property  in  the  goods  passed  to  the  assig- 
nees of  a  bankrupt,  under  the  statute  of  James. 
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18SS8.  Mr.  Justice  Gasslee. — ^In  the  late  case  of  Baiikews  ▼• 

EowAEM       Galimdo  (a),  this  Court  decided,  and,  I  think,  properly, 

*^*  that  a  wcHnan  who  Hres  with  a  man,  and  passes  as  his  wife, 

FAftSBROTBKB.  . 

b  a  competent  witness  on  his  behalf,  in  an  action  brought 
against  him,  as  the  mere  circumstance  of  cohabitation  only 
goes  to  her  credit  and  not  to  her  competency.  I  there 
refierred  to  Mace  t.  CadeU^  which  I  stated  to  be  sound 
bw,  and  that  I  had  lately  acted  upon  it  in  the  case  of 
Griffiiks  T.  FramkUm;  and  I  still  continue  of  the  same  opin- 
ion. But,  as  the  question  in  this  case  was  properly  left 
to  the  Jurr,  and  the  value  of  the  goods  claimed  by  the 
pLiintiff  to  be  her  property  could  not  exceed  20/1  in  value, 
it  would  be  too  mudi  for  us  to  disturb  this  verdkrt. 

Rule  refused  (6). 

va    I  >Iuon  k  PkjMf  565.  mam,  ind  then  trrat  tliem  as  the 

ijt    Sec  QmiA  t.  Siitimcs^  1  Bo&  roodiof  harlmsbaiid,  she  shall  not 

&  PnL  293.  S.C.  2  £q>.  Rep.  be  ilkmcd  to  object  to  thdr  beii^ 

657»  where  it  was  held,  that,  if  an  taken  in  exccudon  for  her  bos- 


exfcutrix  use  the  goods  of  her  tcs-      band'i  debt, 
tator  as  her  own,  and  afterwards 


JvirfwV  Palmer  r.  Thomas. 

By  the  ststnte  M.  HIS  was  an  action  of  assumpsit  for  demurrage. 

56,  t.  li,  k  \t  ^^  ^^^  tria^  before  Lord  Chief  Justice  Best,  at  Gmld- 

Srt2Jf 'J^  ^  *^^'  ®'  ***®  Sittings  after  the  last  Term,  it  appeared,  that 

brought  eoMt-  the  plaintiff  was  the  master  of  a  vessel  which  arrived  in 

wLw  into  tbo  ^ 

fonotLtmdoH,    the  port  o(  London,  on  the  9th  February  last,  from  Greai 
S^to^doM^o    Yarmouth,  with  a  cargo  of  potatoes  consigned  to  the  de- 

tbc  oorporatioii, 

•ban  be  bmded 

or  mubipped  befive  a  certificate  of  the  payment  of  the  dues  shaU  be  obtained,  snch  goods  shaU  be 

forfeited: — Held,  that,  although  it  was  the  duty  of  the  master  of  a  tcsmI  to  obuin  such  ceitificatek 

yet,  if  be  was  prevented  irom  so  doing,  by  the  act  of  the  consignee,  the  latter  is  liable  for  dcimir- 

nigt  in  the  rarantimc. 
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fendant.     That  the  defendant  had  due  notice  of  the  arri- 

Tal,  and,  as  potatoes  were  likely  to  fall  in  price,  he  called 

on  the  plaintiff  and  desired  him  not  to  take  the  ship  (which 

was  then  on  a  tier  in  the  river)  alongside  the  wharf  where 

the  cargo  was  to  be  discharged,  as,  if  he  did,  it  would  get 

down  the  price.     To  this  the  plaintiff  acceded,  and  did 

not,  until  the  18th  o{  February,  nine  days  after  tlie  arrival 

of  the  ship,  obtain  the  necessary  certificate  of  the  payment 

of  the  dues  to  the  corporation  of  London,  as  required  by  the 

statute  7  &  8  Geo.  4,  c.  56,  s.  \5  (a)  before  the  potatoes 

could  be  landed  or  unshipped, 

For  the  defendant,  it  was  contended,  that,  as  the  plain- 
tiff had  not  procured  the  certificate,  without  which  the 
ship  could  not  be  placed  in  a  situation  to  discharge  her 
cargo,  he  could  not  be  entitled  to  claim  demurrage,  as  the 
delay  was  occasioned  by  his  own  omission  or  neglect.    His 
Lordship,  however,  was  of  opinion,  that,  as  the  defendant, 
ss  consignee  of  the  cargo,  had,  in  the  first  instance,  re- 
quested the  master  not  to  go  alongside  the  wharf,  as  he 
did  not  wish  the  arrival  of  the  vessel  to  be  known,  as  it 
might  have  the  effect  of  depreciating  the  price  of  potatoes, 
he  could  not  afterwards  raise  an  objection  as  to  the  latter 
not  having  obtained  the  necessary  certificate,  as  his  omission 
to  do  so  arose  entirely  from  the  act  of  the  defendant.    The 


1823. 


(a)  By  which,  for  the  purpose 
of  enabling  the  Mayor  and  com- 
anonalty  and  citizens  of  the  city  of 
Jjondon,  and  their  successors,  to 
ascertain  and  collect  the  amount 
of  the  dues  payable  to  them  upon 
the  several  articles  thereinafter 
mentioned,  imported  coast- wise 
into  the  port  of  Londoni-^it  is 
enacted,  "  that,  if  all  or  any  of  the 
goods  of  the  description  therein- 
after mentioned,  that  is  to  say, 
firkins  of  butter,  fish;  fruit,  roots 


eatable,  &c.,&c.,  brought  coast-wise 
into  the  port  of  the  said  city,  aud 
which  are  liable  to  the  said  dues, 
shall  be  landed  or  unshipped  at  or 
in  the  said  port,  before  a  proper 
certificate  of  the  payment  of  the 
said  dues  shall  ha?e  been  obtained, 
such  goods  shall  be  forfeited,  and 
may  be  seized  by  any  officer  of  his 
Majesty's  Customs  empowered  to 
seize  any  goods  landed  without 
due  entry  thereof.'* 
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1828.  Jury  accordingly  found  a  verdict  for  the  plaintiff,  for  36/., 
being  the  amount  of  his  claim  for  demurrage  from  the  9th 
to  the  18th  February^ 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  nisi  that  this 
verdict  might  be  set  aside  and  a  new  trial  granted,  on  the 
ground,  that  it  was  the  duty  of  the  plaintiff,  as  master  of 
the  vessel,  to  put  her  in  a  proper  state  to  deliver  her  car* 
go,  before  he  could  claim  demurrage  from  the  defendant, 
as  consignee.  He  was  bound  to  have  obtained  the  certifi- 
cate required  by  the  statute  7  &  8  Geo.  4,  c.  56,  immedi- 
ately on  his  arrival  in  the  port  of  London.  Although,  in 
Barret  v.  Dutton  (a),  it  was  held,  that  a  freighter  is  liable 
for  demurrage  for  the  detention  of  a  vessel  in  port  in  con- 
sequence of  her  being  frozen  up ;  yet,  as  her  loading  was  com- 
pleted on  i\ie25i]\ February y  and,  the  Custom-house  being 
burnt  down,  her  clearances  could  not  be  obtained  till  the 
9th  of  March  following,  and  a  witness  having  stately  that 
it  was  the  business  of  the  owner  to  procure  the  Bhip*4 
clearances,  Lord  Chief  Justice  Gibbs  held,  that,  although 
the  frost  was  no  defence  to  an  action  against  the  freighter, 
yet,  that  he  was  not  liable  for  the  detention  of  the  ship 
after  her  loading  was  completed,  it  being  the  duty  of  the 
owner  to  have  obtained  her  clearances ;  and  that,  although 
this  had  become  impossible,  from  the  Custom-house  having 
been  burnt  down,  the  detention  in  the  interval  must  be 
considered  as  belonging  to  the  owner  and  not  to  the 
freighter;  and  his  Lordship  there  referred  to  the  case  of 
Blight  V.  Page  (b),  where  it  was  decided,  that,  if  a  mer- 
chant hire  a  ship  to  go  to  a  foreign  port,  and  covenant  to 
furnish  a  loading  there,  a  prohibition  by  the  government 
of  that  country  to  export  the  intended  articles,  neither  dis- 
solved the  contract  nor  excused  a  non-performance  of 


fa)  4  Cainpb.  333.    See  also  Thompson  v.  Wagner,  Id.  335,  n. 

;/»)  3  Bos.  &  Pul.  295,  n. 
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it    Still,  as  the  master  of  a  ship  is  bound  to  obtain  her         1888. 
clearances,  this  case  falls  expressly  within  that  of  Barrei       palmcr 
t.  Duiion,  andj  until  the  certificate  was  procured,  the 
plaintiff  could  not  call  on  the  defendant  for  demurrage. 
At  alt  events,  a  mere  parol  conversation  between  the  roas- 
ts and  consignee,  that  the  former  should  not  take  the 
dnp  alongside  the  wharf  immediately  after  her  arrival, 
£d  not  prevent  the  former  from  procuring  the  certificate; 
and,  until  the  vessel  was  in  a  situation  to  unload  and  dc- 
ber  the  potatoes,  the  owners  or  master  were  not  exoner- 
ated from  the  duty  imposed  on  them  by  law,  of  obtaining 
the  necessary  documents  for  the  clearance  of  the  ship  and 
the  discharge  of  the  cargo. 

Lord  Chief  Justice  Best. — I  still  continue  of  the  same 
opinion  I  entertained  at  Nisi  Prius,  and  do  not  wish  to 
disturb  or  question  the  authority  of  Lord  Chief  Justice 
Gibbs  in  Barrei  v.  Button.    I  admit,  that,  generally  speak- 
ng,  if  the  owners  or  master  of  a  ship  do  not  procure  the 
proper  and  necessary  papers  for  her  clearance  or  dis- 
diarge,  they  cannot  claim  demurrage.     But,  if  they  are 
prevented  from  so  doing  by  the  act  of  the  freighter  or 
consignee,  the  latter  cannot  raise  an  objection  to  such 
daim.    Here,  although  the  plaintiff  did  not  procure  the 
certificate  required  by  the  statute  7  &  8  Geo.  4,  immediate- 
ly after  his  arrival,  yet  he  was  prevented  from  so  doing  by 
the  defendant  himself,  who  requested  him  not  to  take  the 
vessel  alongside  the  wharf  at  which  the  cargo  was  to  be 
unloaded,  as,  if  he  did,  it  would  deteriorate  the  value  of 
the  cargo,  potatoes  being   then   falling  in   the  market. 
K  therefore,  the  plaintiff  had  procured  the  certificate,  he 
^ould  not  have  used  it,  and  there  was  no  evidence  that 
the  defendant  ever  informed  him  that  potatoes  had  ad- 
vanced in  price,  or  that  the  ship  might  go  to  the  wharf  to 
^•^load,  previously  to  the  18th  of  February,  nine  days  af- 
^^^  her  arrival,  on  which  day  the  plaintiff  procured  the 
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certificate.  He  never  refused  to  apply  for  it,  and  the 
vessel  was  kept  in  the  river  at  the  express  request  of  the 
defendant^  as  he  thought  he  might  be  enabled  to  procure 
a  higher  price  for  his  cargo. 


Mr.  Justice  Park. — I  am  of  the  same  opinion.  My 
Lord  Cliief  Justice  took  a  most  correct  view  of  this  case 
at  the  trialy  and  the  verdict  of  the  Jury  is  conclusive^  and 
ought  not  to  be  disturbed.  It  has,  however,  been  ingeni- 
ously put  to  us  by  my  brother  Wilde,  that  a  mere  conver- 
sation between  the  plaintiff  and  defendant  could  not  ex- 
onerate the  former  from  a  duty  imposed  on  him  by  law. 
Admitting  the  general  rule,  that  it  is  incumbent  on  the 
owner  or  master  of  a  ship  to  procure  the  necessary  docu- 
ments or  papers  for  her  clearance;  yet,  here,  the  conver- 
sation was  given  effect  to  by  the  subsequent  acts  of  the 
parties,  for  the  plaintiff  left  his  ship  in  the  river  instead  of 
going  directly  to  the  wharf;  and  it  does  not  appear  that 
the  defendant  ever  applied  to  him  to  procure  the  necessary 
certificate,  nor  did  be  inform  him  that  potatoes  had  risen 
in  price,  so  that  he  might  take  the  vessel  alongside  the 
wharf. 


Mr.  Justice  Burrouoh. — Even  admitting  that  the  con- 
versation between  the  plaintiff  and  defendant  might  not 
avail  the  former,  yet  it  was  afterwards  adopted  by  both 
parties,  and  effect  given  to  it  at  the  request  of  the  defend- 
ant himself — 


Mr.  Justice  Gaselee  concurring — 


Rule  refused  {a). 


{a)  See  HiU  v  IdU,  4  Campb.  32?. 
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1828. 
Seaton  r.  Benedict.  J^^Al 

Nov.  IIM. 

1  HE  Court  having  directed  that  a  verdict,  which  had  been  in  an  action  for 

entered  for  the  plauitiff  in  this  suit  for  18Z.  5^.  6c/.,  should  deUver^  to'the 

be  set  aside  and  a  new  trial  granted  (a);  the  cause  came  ^'ife"*^^^^ 

on  to  be  re-tried  before  Lord  Chief  Justice  Bestf  at  fFest-  nioney  into 

..  tct..  A.ii/r«  1  1  Caurt  generally: 

mntter,  at  the  Sittings  alter  the  last  Term ;  when  the  same  ^HeU,  that  it 

fiwts  having  been  proved  as  were  established  by  the  evi-  ^*to*a„"JJdIIjuI 

dence  on  the  former  trial,  and  his  Lordship  havincr  left  •jonofthepiain- 

the  question  to  the  Jury  in  the  same  terms  as  Mr.  Justice  action  to  the 

Bmroygh  had  previously  done,  as  to  the  liability  of  the  IHd'ihai'the  de' 

defendant  for  the  articles  furnished  to  his  wife  without  [heJe*by^"ci^l 

bis  knowledge  or  assent,  she  having  been  previously  suf-  edfromihewing 

fidently  supplied  by  him,  they  found  a  verdict  for  the  furnished  were 

pWntiff,  for  teH  thiUings.  Z^\:^!l 

•he  had  a  luf- 
ficient  previous 

Mr.  Serjeant  Wilde  now  applieu  for  a  rule  to  shew  supply.    But 
cause  why  this  verdict  should  not  be  set  aside  and  a  non-  Ij,*  irfairthhiit- 
soit  entered,  or  why  his  Lordship  should  not  certify  un-  [jj^  courT'di- ' 
der  the  statute  43  Elizabeth,  c.  6,  in  order  to  deprive  the  rected  a  new 
plaintiff  of  his  costs.     The  learned  Serjeant  contended,  jury  found  a 
that,  as  it  was  fully  established  by  the  evidence  adduced  ''^^^Xl^'^.n 
by  the  defendant  on  both  trials,  that  the  articles  furnished  »hi!nngs.    The 

Judge,  onappli* 

to  his  wife  by  the  plaintiff  had  been  delivered  to  her  with-  cation  to  the 

out  his  knowledge  or  assent,  and  that  she  had  been  previ-  eenified  under 

onsly  abundantly  supplied,  the  defendant  could  only  be  £/^J^"]J*J*dc- 

liable  for  such  articles  as  he  had  seen  her  wear,  and  which  pn^c  the  piain- 

1  111  n   i/\>       1  •   1  tiffof  hij  cost*. 

^ere  more  than  covered  by  the  sum  of  10/.  which  was     ,, ,.,, 

•^  It  seems,  tnat, 

paid  into  Court,  and  which  the  plaintiff  had  taken  out  ifaverdicibe 

1  i/»  'iToiiri  111        found  for  the 

previously  to  the  first  trial.  If  the  defendant  could  be  plaintiff;  the  de- 
deemed  liable  beyond  that  sum,  the  Jury  should  have  ,nove"uw  Court 
found  a  verdict  for  the  plaintiff  for  the  whole  of  his  de-  '^  «"»<^J  *  »""- 

*  ^  ^  suit,  unless  leave 

'"^and,  as  they  did  on  the  former  trial;  and  the  verdict  for  be  reserved  at 

the  trial. 
(«)  See  uutCy  page  6(». 


Benedict. 
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1828.         ten  shillings  is  altogether  unintelligible,  unless  it  weit 
^""**     '      given  with  a  view  to  charge  the  defendant  with  costs.     Ir 
9.  Montague  v.  Benedict  {d)^  the  action  was  brought  undei 

circumstances  similar  to  the  present;  and  the  Court  ol 
King's  Bench  made  a  rule  absolute  to  enter  a  nonsuit,  al- 
though the  Jury  had  found  a  verdict  for  the  plaintiff  to 
the  amount  of  his  bill;  and,  although  no  point  was  saved 
at  the  trial ; — on  the  ground,  that,  as  there  was  no  evidence 
to  go  to  the  Jury  of  any  assent  of  the  husband  to  the  coih 
tract  made  by  his  wife,  the  action  could  not  be  maintained. 
That  case  is  expressly  in  point ;  and^  although  it  may  be 
said,  that  there  cannot  be  a  nonsuit  after  verdict,  if  a  point 
be  not  reserved  for  the  consideration  of  the  Court;  yet^ 
in  Hill  V.  Thompson  {b),  which  was  an  action  for  the  in- 
fringement of  a  patent,  it  was  left  to  the  Jury  to  say  whe- 
ther the  plaintiff  had  or  had  not  made  out  the  novelty  of 
the  invention  for  which  the  patent  was  taken  out;  and  they 
having  found  a  verdict  for  him,  the  Court  afterwards  made 
a  rule  absolute  for  setting  it  aside  and  entering  a  nonsuit, 
although  no  specific  leave  to  do  so  was  reserved  at  the 
trial,  the  Court  being  of  opinion  that  the  patent  was  void  ; 
and  that  the  point  as  to  the  nonsuit  was  involved  in  the 
general  consideration  of  the  law  as  to  the  validity  of  the 
patent;  and  in  Gates  v.  Ryan  (c)  Mr.  Justice  Abbott  (now 
Lord  Tenterden)  is  reported  to  have  said,  that,  if  a  party 
had  not  leave,  he  could  not,  in  strictness,  move  to  enter  a 
nonsuit,  but  could  ask  only  for  a  new  trial ;  but  that,  as  he 
(the  Judge)  had  refused  to  give  leave  on  the  trial,  because 
he  thought  it  unnecessary,  the  party  ought  to  be  put  in 
the  same  situation  as  if  leave  had  been  given : — and  here, 
as  there  was  no  evidence  to  go  to  the  Jury  of  an  assent  by 
the  husband,  either  express  or  implied,  to  the  contract 
made  by  his  wife,  the  plaintiff  might  and  ought  to  have 


{a)  3  Barn.  &  Cress.  631 ;  S.  C.         (6)  2  B.  Moore,  458. 
5  Dow.  &  Ryl.  532.  (r)  2  Chit.  271 . 
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been  nonsuited;  and,  although  leave  was  not  reserved  to        182S. 
enter  a  nonsuit,  yet  the  Courti  according  to  the  case  of       . 

8 BATON 

Montague  v.  Benedict,  has  a  discretionary  power  to  direct  «- 

it  to  be  now  done  in  the  terms  as  prayed. 

m 

Lord  Chief  Justice  Best. — This  verdict  appears  to  me 
to  be  against  law  and  justice.  No  application  was  made 
to  me  at  Nisi  Prius  to  reserve  the  point,  or  to  move  to 
enter  a  nonsuit ;  and  I  do  not  think  it  can  be  now  done  (a) : 
md  as  I  was  not  requested  to  certify,  I  at  first  doubted 
whether  I  could  do  so  after  the  termination  of  the  Sit- 
tings (i).  But  I  will  certify,  and  it  will  be  an  act  of  mercy 
to  the  plaintiff  to  do  so;  for,  where  there  is  a  perverse 
or  outrageous  verdict,  the  Court  would  do  right  in  grant- 
ii^  repeated  new  trials,  until  the  justice  of  the  case  be 
irnved  at. 

The  rest  of  the  Court  concurring,  the  rule  to  enter  a 
Bouuit  was  discharged,  his  Lordship  stating  that  he  would 
certify  under  the  statute. 

Rule  discharged  accordingly. 

(•)  See  a  note  to  the  case  of  A  tt-  verdict.    See  also  Tidd^s  Practice, 

wwrf  T.  SmaU,  1  Mann.  &  Uyl.  9th  Edit.  904. 

261,  where  all  the  authorities  arc  (Jt)  A  certificate  uudcr  this  sta- 

c<)ttccted,  and  from  which  it  «p-  tute  may  be  granted  at  any  time 

PW»,that,ifno  leave  be  reserved,  after  the  trial.     See  Tidd's  Prac- 

ftno&ioit  cannot  be  entered  oftcr  tice,  9th  Edit.  952. 
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1829. 
Wedneidnif,  RooKE  V.  Wasp,  the  youngcr, 

Nov,  \2th.        j^ 

On  the  7ih  Oc-  "  RULE  was  obtained  by  Mr.  Serjeant  Jones,  on  a  for- 
to^r  the  plain-  naer  day  in  this  Term,  calling  on  the  plaintiff  to  shew 

tiflfg  attorney  •'  »  o  i    ^ 

wrote  to  the  dc-  cause  why  the  bail-bond  which  had  been  given  by  the  de- 
questing  pay-  fendant  on  his  arrest  in  this  action,  should  not  be  deliver- 
whuJi^he  d*e^-^  cd  up  to  be  Cancelled,  and  why  all  the  other  proceedings 
fendant  paid  to  should  not  be  Set  aside  for  irregularity,  with  costs,  and, 

the  plaintiff  on      ,         ,  .  n     /«      i  i*  i         rv 

the  11th,  he  not  in  the  meantime,  all  further  proceedings  stayed,  rle 
tiiata  wru'had  fouiided  his  motion  on  affidavits,  which  stated,  that,  on 
been  sued  out     ^hc  2nd   October  last,  the   defendant  received  a   letter 

On  the  16th,  the  ,  .      .  . 

piaintirs  attor-  from  the  plaintiff's  attomies,  demanding  payment  of  the 

coats  ofT writ,  sum  of  28/.,  a  debt  then  owing  by  the  defendant  to  the 

"^aTd^hro^the^  plaintiff;  that,  two  or  three  days  afterwards,  the  defend- 

3rd  November,  ant  paid  the  plaintiff  5/.   on  account  of  his  demand;  that, 

fendant  to  bear-  on  the  7th  October,  the  defendant  received  another  letter 

de*w,*onacaj^  ^^*^*"  ^^^  plaintiff's  attomics,  stating,  that  unless  23/.,  the 

iisued  on  the  b.ilaucc  then  due  to  the  plaintiff,  were  paid,  lecal  proceed- 

8th  October  pre-  ^  t         *      ©       I 

ceding.    The      ings  would  be  Commenced  against  the  defendant;  that,  on 

the**proceeding8  ^'^^  ^ ' '^  October,  the  defendant  paid  the  plaintiff  the 
to  be  stayed        gu^,   ^f  03/     by   leaving   it   with   his   daughter   at   his 

without  casts.  'J  o  o 

house;  that,  on  the  16th  October  following,  the  defendant 
received  another  letter  from  the  plaintiff's  attornies,  stat« 
ing,  that  he  had  settled  improperly  with  the  plaintiff,  and 
that  an  officer  had  held  a  writ  against  the  defendant  for 
several  days,  and  the  attornies  required  payment  of  31,  12«. 
as  their  charge  for  costs;  that,  when  the  defendant  paid 
the  plaintiff  the  above  sum  of  23L,  being  the  balance  due 
to  him,  he,  the  defendant,  did  not  know  that  a  writ  had 
been  issued  against  him;  and  that,  on  the  3rd  November 
instant,  he  was  arrested  at  the  plaintiff's  suit  for  23/.,  and 
detained  in  custody  until  he  executed  a  bail-bond  to  the 
sheriff;  and  that,  before  he  could  procure  his  liberation, 
he  was  obliged  to  pay  2/.  19*.  for  the  costs  of  the  arrest* 
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Mr.  Serjeant  Toddy  now  shewed  cause,  on  alRdavits 
which  stated  y  that  the  writ  of  capitis  under  which  the  de- 
fendant was  arrested,  was  sued  out  on  the  8th  October ^  to 
recover  £3/.,  the  balance  of  the  above  sum  of  28/.,  then 
doe  to  the  plaintiff;  and  it  was  insisted,  that,  as  it  was 
not  paid  till  the  11th  October^  being  three  days  after  the 
writ  had  been  issued,  and  without  any  communication 
with  the  plaintiff's  attomies,  although  they  had  made 
several  previous  demands  on  the  defendant  for  payment  of 
the  debt  due  to  the  plaintiff,  he  ought  not  to  be  deprived 
of  the  costs  of  the  writ,  and  that  he  had  instructed  his  at- 
tomies to  proceed  accordingly. 

But  the  Court,  thinking  that,  under  the  circumstances, 
the  plaintiff  had  proceeded  harshly  towards  the  defendant, 
ordered  the  proceedings  to  be  stayed  without  costs  on 
either  side,  and  on  these  terms  the  rule  was  made — 

Absolute  (a). 


1828. 


(a)  See  Toms  y  Powell,  6  Esp. 
Rep.  40;  iSL  C.  7  East,  536;  Swain 
r.  SenaU^  2  New  R«p.  99 ;  Cole  v. 
Bennett,  6  Price,  15,  from  which 
it  appears,  that,  if,  after  writ  sued 


out,  the  defendant  pays  the  debt 
without  the  knowledge  of  the 
plaintiff's  attorney,  the  action  may 
be  proceeded  in  for  the  costa. 


This 


Mondayy 

Turner  and  Montague  r.  Prince.  Nov,  17M. 

was  an  action  of  assumpsit  brought  by  the  plain-  The  defendant 

tiffs,  to  recover  from  the  defendant  the  sum  of  12^1.  9jp.  8rf.,  7o*oVHl^paid 

alleged  to  be  due  to  them  for  certain  extra  work,  in  the  fit-  ^^^  >"*?  ^^^V*^^' 

°  and,  atthe  tnal, 

tings  up  of  a  house,  let  by  the  former  to  the  latter,  situate  a  verdict  was 
in  the  Regent's  Park.  plaintiff/,  luV 

ject  to  the  award 
of  an  arbitrator,  to  whom  the  cause,  and  all  matters  In  difference  between  the  parties  were 
refimred,  and  the  costs  of  the  cause  were  to  abide  the  event  of  the  award.  It  appearing  before 
the  arbitrator  that  there  was  a  disputed  and  complicated  account  between  the  plaintlflfk  and  de> 
fendant,  the  one  claiming  for  extra  work  done  to  a  house,  and  the  other  insisting  on  an  allowance 
Ibr  deviations  from  the  mode  of  finishing  it  according  to  the  terms  of  an  agreement,  the  arbitrator 
directed  the  defendant  to  pay  the  plaintiffs  29/.  beyond  the  10/.  paid  into  Court,  together  with  the 
coits  of  the  award.  The  Court  refused  to  allow  the  defendant  his  costs  under  the  statute  43  Geo, 
S,  c  46,  as  by  the  terms  of  the  reference  the  costs  were  to  abide  the  event  of  the  award,  and  the 
^feodant,  under  the  circumstances,  could  not  sue  the  plaintifi&  for  maliciously  holding  him  to  bail. 

VOL.  ir.  X 
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1828.  At  the  trial,  before  Mr.  Justice  Park,  at  GfdUhatt,  at 

the  Sittujgs  after  the  last  Term,  it  appeared  that  the  plaini* 
tiffs,  who  were  builders,  had  agreed  to  let  the  house  in  • 
question  to  the  defendant,  on  a  lease  for  seven  or  fourteen 
years,  after  they  should  have  completied  it  according  to  a 
specified  plan ;  and,  by  tiie  terms  of  the  agreement,  any 
deviation  from  the  proposed  m6de  of  finishing  the  house, 
was  to  be  paid  for  by  the  defendant,  or  allowed  for  by  the 
plaintiffs,  according  to  its  value.     The  house  being  fi- 
nished, and  the  defendant  having  taken  possession,  the 
plaintiffs,  in  August  1826,  sent  him  in  a  bill  amounting  to 
125L  9s.  8d.  as  their  charge  for  the  extra  work.    The 
lease  not  having  been  prepared  or  tendered  to  the  defend- 
ant according  to  the  terms  of  the  agreement,  he  refused  to 
pay,  but  on  the  8th  March  1827,  the  lease  was  duly  exe- 
cuted by  both  parties.     The  plaintiffs  afterwards  made 
repeated  applications  to  the   defendant  for  payment  of 
their  bill,  but  of  which  he  took  no  notice;  they,  therefore, 
on  the  26th  April,  1827,  caused  him  to  be  arrested,  on  an 
affidavit  of  debt  for  100/.  and  upwards,  for  work  and  labour 
and  materials,  and  for  goods  sold  and  delivered.     The 
defendant  paid  10/.  9^.  3d.  into  Court;  and  upon  the 
cause  coming  on  for  trial,  on  the  7th  July,  a  verdict  was 
taken  for  the  plaintiffs,  by  consent,  subject  to  the  award 
of  an  arbitrator,  to  whom  the  cause,  and  all  matters  in  dif- 
ference between  the  parties  were  referred ;  and  the  costs  of 
the  cause  were  to  abide  the  event  of  the  award,  and  the 
costs  of  the  reference  were  to  be  in  the  discretion  of  the 
arbitrator.     The  defendant  having  proved,  upon  the  refer- 
ence, that  he  was  entitled  to  claim  an  allowance  from  the 
plaintiffs  for  deviations  made  by  them  from  the  proposed 
mode  of  finishing  the  house,  to  the  amount  of  63/.  I3s. 
Zd.f  the  arbitrator  ordered  the  defendant  to  pay  the  plain- 
tiffs 29/.  8s.  9d.  over  and  above  the  sum  paid  into  Court, 
amounting  together  to  39/.  18^.,  and  also  the  costs  of  the 
reference  and  of  the  award.     The  plaintiff's*  costs  of  the 
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eause,  n  taxed  by  the  Prothonotairy,  amounted  to  G8f.  6s.  1^*29. 
SA  which,  with  the  above  sum  of  IK)/.  8s.  98.,  the  defend- 
nt  paid  into  Court  under  an  order  of  Mr.  Justice  Bur- 
romgkf  who  directed  all  proceedings  in  the  cause  to  be 
itayed,  uatilan  application  could  be  made  to  the  Court  to 
dow  tlie  defendant  his  costs,  to  which  he  claimed  before 
the  leaned  Judge  to  be  entitled,  under  the  statute  43  Geo. 

ly   Cm    4tlf    8*    3« 

Idr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ac- 
eordingly  obtained  a  rule  nisi,  and  submitted,  that,  as  the 
defendant  had  been  arrested  for  100/.  and  upwards,  and 
the  arbitrator  had  found  that  291.  6s.  9d.  only  were  due  to 
flie  plaintiiii,  indepeiidently  of  the  sum  of  10/.  9s.  Sd., 
paid  into  Court  by  the  defendant,  he  had  been  held  to 
bail  without  any  reasonable  or  probable  cause;  and  more 
particularly  so,  as  the  plaintiflTs  had  charged  the  de- 
faidant  with  the  fiiU  amount  of  the  extra  work,  although 
they  XMNt  bore  been  aware  that  lie  was  entitled  to  deduct 
the  sum  of  63/.  ISs.  2d.,  allowed  by  the  arbitrator  for  the 
deviations  from  the  terms  of  finishing  the  house,  ais  agreed 
on  by  the  plaintiffs  themselves. 

Mr.  Serjeant  Taddy  now  shewed  cause. — The  Court, 
under  the  circumstances,  will  not  interfere  to  deprive  the 
plaintiffs  of  their  costs.  By  the  terms  of  the  submission, 
die  costs  of  the  cause  were  to  abide  the  event  of  the  award ; 
and  as  the  i>arties  consented,  not  only  that  the  cause,  but 
dl  matters  in  difference  between  them  should  be  submitted 
to  an  arbitrator,  different  matters  were  put  under  his  inves- 
tigation, and  he  was  empowered  to  resort  to  different  media 
of  proof  than  if  the  trial  had  been  proceeded  in  at  Nisi 
Prius.  His  award,  therefore,  is  conclusive,  and  by  which  he 
has  not  only  determined  that  the  plaintiffs  are  entitled  to 
retain  their  verdict,  but  also  that  the  costs  of  the  reference 
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1828.  and  of  the  award  were  to  be  paid  by  thd  defendant.  In 
Keene  y*  Deeble  (a),  the  defendant  having  been  held  to  bail 
for  28L,  paid  2L  into  Court,  but,  before  the  cause  came 
on  for  trial,  it  was  agreed  that  the  cause,  and  all  matters  in 
difference,  should  be  referred  to  an  arbitrator;  and  it  was 
further  agreed  that  the  costs  of  the  cause,  and  of  the  re- 
ference, should  abide  the  event;  and  the  arbitrator  having 
awarded  the  plaintiff  1/,  I9s.  in  addition  to  the  21.  paid  into 
Court,  it  was  held  that  it  was  not  a  case  within  the  statute, 
and  that  the  defendant  was  not  entitled  to  his  costs;  and 
Lord  Chief  Justice  Abbott,  there  said  {b):  "  The  cause  was 
stopped  in  its  progress,  by  an  agreement  to  refer  all  mat- 
ters in  difference,  and  it  was  made  a  part  of  the  rule  that 
the  costs  should  abide  the  event  of  the  award.  I  am  of 
opinion,  that  money  awarded  on  such  a  reference,  is  not 
money  recovered  mthin  the  meaning  of  the  act:**  and  Mr. 
Justice  Bayley  said :  *'  I  think  that  the  money  awarded  in 
this  case  cannot  be  considered  as  money  recovered  in  the 
action.  It  was  awarded  upon  a  reference  of  the  action, 
and  all  matters  in  difference.  The  parties  might  have 
made  a  special  provision  for  the  costs,  but  by  the  rule  they 
agreed  that  they  should  abide  the  event  of  the  award:** 
and  Mr.  Justice  Littledale  said :  ''  I  think  that  the  word 
recovered,  as  used  in  this  statute,  bears  the  technical  legal 
sense,  recovered  by  the  consideration  and  judgment  of  the 
Court;"  and  in  conclusion,  he  said  (c),  "  When  parties,  by 
their  agreement,  take  a  cause  out  of  the  ordinary  course  of 
investigation,  I  think  that  they  take  it  out  of  the  operation 
of  the  statute.  It  was  further  agreed  that  the  costs  should 
abide  the  event;  that,  as  it  appears  to  me,  means  the  legal 
event,  following  in  ordinary  cases  without  the  interposition 
of  the  Court."    The  only  distinction  between  that  case 

(a)  3  Bam.  &  Cress.  491,  S,  C.         (6)  3  Bara.  &  Cress.  493. 
6  Dow.  &  RyL  383.  (c)  Id.  494. 


Turner 
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Mid  the  pres^iit,  h,  that  there,  the  cause  was  referred  be-        1828. 
fore  it  was  called  on  for  trial,  and  no  verdict  was  taken 
for  the  plaintiff;  yet  in  Payne  v.  Acton  (a),  where  the  de-*  v. 

foidant  was  arrested  for  1301. ,  and  a  verdict  was  taken 
for  the  plaintiff,  subject  to  a  reference,  and  the  arbitra- 
tor found  that  SOL  only  were  due  to  him,  the  Court 
refused  to  allow  the  defendant  his  costs.  So,  in  Bryson 
T.  Simcox  (6),  the  defendant  was  arrested  for  30/.,  and  it 
appearing  at  the  trial,  that  the  plaintiff  was  indebted  to 
him  in  a  small  amount,  a  verdict  was  taken  for  the  phun- 
tiff  for  nominal  damages,  subject  to  a  reference ;  and  the 
arbitrator  having  found  that  12L  only  were  due  from  the 
defendant  to  the  plaintiff,  the  Court  refused  to  allow  the 
former  his  costs,  although  he  had  tendered  the  sum  award- 
ed previously  to  the  commencement  of  the  action.  Be- 
udes,  as  in  this  case  there  was  a  complicated  account  be- 
tween the  parties,  the  Court  will  not  interfere ;  and  as  the 
reference  was  not  confined  to  the  cause  alone,  but  includ- 
ed all  matters  in  difference,  and  the  costs  were  to  abide 
the  event,  that  must  mean  the  legal  event  of  the  award, 
and  not  the  event  of  a  subsequent  application  to  the 
Court. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — Although, 
by  the  submission,  all  matters  in  difference  were  referred 
to  the  arbitrator,  yet  they  could  only  relate  to  the  subject 
matter  of  the  agreement  under  which  the  house  was  let 
by  the  plaintiffs  to  the  defendant,  and  if  the  arbitrator  had 
allowed  any  other  matters  than  those  connected  with  the 
cause  to  have  been  given  in  evidence,  he  would  have 
exceeded  his  authority : — the  verdict  taken  for  the  plain- 
tiffs related  to  the  cause  only,  to  which  alone  the  inquiry 
before  the  arbitrator  was  also  meant  to  be  confined.  Al- 
though the  plaintiffs  were  entitled  to  charge  for  extras, 

(fl)  I  Brod.  &  Bing.  278;  S.  C.  3  B.  Moore  605. 
(b)  1  Moore  &  Payne,  355. 
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182&  yet  ihey  must  have  been  perfiectly  aware  tbatjtbe  defendant 
Turner  ^^  entitled  to  an  aUowaace,  on  accQunt  of  certain  omis- 
sions on  their  pai:t«  or  deviations  by  them  from  the  plan 
originally  proposed.  They,  therefore,  ought  not  to 
have  arrested  the  defendant  for  the  full  amount  of  the  ex- 
tra chargesi  without  deducting  the  allowance  the  defend** 
ant  was  entitled  to^  and  of  which  they  must  have  had  fnll 
knowledge.  In  Summers  v.  Formby  (a),  where  a  cause 
was  taken  down  to  a  second  triali  and  referred|  and  n 
award  was  afterwards  made  in  favour  of  the  plaintiff,  die 
Court  said  that  the  refei^ence  was  equivalent  to  a  trial;  and 
that  it  has  been  held  to  be  sq,  so  as  to  entitle  the  defend* 
ant  to  costS;  under  the  statute  43  Geo.  3,  where  tke  phdii* 
tiff  does  not  recover  the  sum  for  which  the  defendant  was 
arrested. 

Lord  Chief  Justice  Best. — I  do  not  say  that  the  Court 
will,  in  no  instance  where  a  defendant  has  been  arrested 
for  100/.,  and  the  plaintiff  recovers  only  40L,  allow  the 
former  his  costs,  on  an  application  made  to  them  under  the 
statute  43  Geo,  3.  But  it  must  be  an  extremely  strong 
case.  Here,  however,  the  transactions  between  the  parties 
appear  to  me  to  have  been  of  too  complicated  a  nature  for 
us  now  to  interfere ;  nor  can  we,  under  the  circumstanees, 
say  that  the  defendant  could  maintain  an  action  against 
the  plaintiffs  for  having  maliciously  arrested  him  and  held 
him  to  bail;  and  if  that  action  could  not  have  been  suc- 
cessfully sustained,  there  is  no  ground  for  tliis  application; 
and  I  am  clearly  of  opinion,  that  there  is  no  colour  for 
such  an  action. 

Mr.  Justice  Park. — I  agree,  that  the  matters  in  dispute 
between  the  parties  were  of  too  complicated  a  nature  for 
us  to  sayi  that  the  defendant  is  entitled  to  his  costs,  for  hav- 

(a)  I  Barn.  &  Cress.  100. 
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mg  been  hdd  to  bail  without  any  reasonable  or  probable  16S8. 
cause*  The  case  of  Thompson  v.  Atkinson  {a\  appears 
to  me  to  be  predsely  in  p<Hnt.  There,  the  defendant  was 
arrested  for  lldL  At  the  trial,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  award  of  an  arbitrator,  to  whom 
die  cause,  and  all  matters  in  difference  between  the  par- 
ties»  were  referred,  and  the  costs  of  die  cause  were  to  abide 
the  eveni  of  the  award.  The  arbitrator  found,  that,  at  the 
eommenoement  of  the  suit,  there  was  due  from  the  de- 
fcadant  to  the  plaintiff  the  sum  of  4e5L  10#.,  that  the 
phintiffhad  no  reasonable  or  probable  cause  for  arresting 
the  defendant  for  179/.,  and  that  the  defendant,  by  reason 
thereof,  was  entitled  to  compensation  in  damages  to  the 
amount  of  S(ML  The  arbitrator  then  ordered  the  verdict 
to  be  finally  entered  for  the  plaintiff,  for  25/.  18^.,  the  ba- 
Isnoe  due  to  him  after  deducting  therefrom  the  damages 
awarded  to  the  defendant.  The  Court  refused  to  albw 
the  defendant  his  costs  under  the  statute  43  Geo.  3,  in- 
smvidi  asb  by  the  terms  of  the  reference,  the  costs  were 
to  abide  the  event  of  the  award,  and  that  was  in  favour  of 
the  plaintifi. 

Mr.  Justice  Burbough,  and  Mr.  Justice  Gaselee,  con* 
owing— 

Rule  discharged  (6). 

(i)  6  Barv.  &  Gresa.  193.  Edit.  982, 983,  \diere  all  the  cases 

W  See  Tidd'8  Practice,  9tli     on  this  subject  are  collected. 
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1828. 

Tuesday       Sharpe,  Assignee  of  the  Sheriff  of  Middlesex  v.  AbbbYs 
Nov.  18/A.  Legh,  and  Harvick. 

In  an  acUon  on  J.  HIS  was  an  action  of  debt  on  a  bail  bond^  by  the  aasig-^ 
not^neccMary  to  ^ee  of  the  Sheriff  of  Middlesex.  The  declaration  stated 
ci^luon^thfr  *^^^  '^®  defendant  Abbey,  on  the  6th  February,  1828,  wa» 
the  writ  under  taken  and  arrested  by  the  Sheriff  of  Middlesex,  at  the 
wararrested  suit  of  the  plaintiff,  by  virtue  of  a  writ  of  capitis  ad  res- 
Tn  affldivuTf  pondendum,  directed  to  the  Sheriff  of  the  county  of  Mirf- 
debt,  or  that  the  dlesex,  out  of  the  Court  of  our  Lord  the  King  of  the 

sum  sworn  to  ^  ^ 

was  indorsed  on  Bench,  at  Westminster,  in  the  county  of  Mtadlesex,  beiore 

that  time  in  due  manner  issued,  and  returnable  therein,  in 
fifteen  days  of  Easter,  in  the  year  of  our  Lord,  1828,  at 
the  suit  of  the  plaintiff  against  the  defendant  Abbey;  by 
which  writ,  the  sheriff  was  commanded  that  he  should  take 
Abbey,  if  he  should  be  found  in  his  baiUwick,  and  him 
safely  keep,  so  that  he  might  have  his  body  before  our 
Lord  the  King's  Justices,  at  Westminster,  in  fifteen  days^ 
o{  Easter,  1828,  to  answer  the  plaintiff  in  a  plea  of  tres- 
pass, and  also  that  the  defendant  Abbey  might  answer 
the  plaintiff,  according  to  the  custom  of  his  Majesty's  Court 
of  Cammon  Bench,  in  a  certain  plea  of  trespass  on  the  case 
upon  promises,  to  the  damage  of  the  plaintiff  of  300/. — The 
plaintiff  then  averred,  that  the  Sheriff  took  bail  for  the  ap- 
])earance  of  Abbey,  according  to  the  exigency  and  tenor 
of  the  said  writ,  and  that  thereupon.  Abbey,  as  the  princi- 
pal, and  the  defendants  Legh  and  Harvick,  as  hb  bail 
and  sureties,  afterwards,  and  before  the  return  of  the  said 
writ,  executed  a  bail-bond  to  the  Sheriff,  conditioned  for 
the  appearance  of  Abbey  before  the  King's  Justices  at 
Westminster,  in  fifteen  days  o(  Easter,  1828,  to  answer 
the  plaintiff  in  a  plea  of  trespass,  and  also  in  a  certain  plea 
of  trespass  on  the  case  upon  promises,  to  the  plaintifTs  dam- 
age of  300/. ;  that  Abbey  did  not  appear  according  to  the 
condition  of  the  bond,  whereby  it  became  forfeited,  and 
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was  assigned  by  the  Sheriff  to  the  plaintiff^  of  which  the         1828. 
defendant  had  notice.     Breach,  non-payment  of  the  sum 
mentioned  in  the  condition. 

To  this  decUiration,  the  defendants  demurred  special- 
lyi  and  assigned  for  causes — That  there  is  not  any  cause 
of  action  shewn  or  stated  by  or  for  the  plaintiff  to  have 
or  maintain  his  aforesaid  action  thereof  against  the  de* 
fendant,  inasmuch  as  there  are  divers  omissions  of  ma- 
terial statements  and  allegations  in  the  declaration;  that 
it  contains  no  statement  or  allegation  that  any  aflSdavit 
was  made  and  filed  of  any  cause  of  action  of  the  plaintiff 
against  the  defendant  Abbey ,  amounting  to  the  sum  of 
80/.  or  upwards;  that  there  is  no  statement  or  allega- 
tion that  the  sum  or  sums  specified  in  such  alBSdavit  was 
or  were  mdorsed  upon  the  back  of  the  writ  in  the  de- 
claration mentioned;  that  it  did  not  contain  any  statement 
or  allegation  that  the  writ  was  marked  or  indorsed  for  bail 
for  any  sum  of  money  for  which  the  defendant  Abbey 
might  be  lawfully  held  to  bail,  or  for  any  sum  whatever ; 
and  that  there  is  no  statement  or  allegation  that  the  bail 
taken  by  the  Sheriff  in  the  declaration  mentioned,  was 
taken  for  the  sum  or  sums  indorsed  upon  the  said  writ ; 
and  also  that  the  declaration  did  not  shew  that  the  Sheriff 
Was  in  any  wise  authorized  to  arrest  Abbey ^  or  to  re- 
quire or  take  such  a  bond  as  in  the  declaration  men- 
tioned. 

The  pl^tintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when-— 

Mr.  Serjeant  Wilder  in  support  of  the  demurrer. — 
-Although  in  JVhis/cardv.  Wilder  (a),  in  an  action  on  a  bail- 
t^nd,  an  objection  was  taken  that  tlie  declaration  ought  to 
l^ve  set  forth  that  the  debt  was  sworn  to,  and  the  sutii 
^narked  or  indorsed  on  the  writ,  as  required  by  the  statute 

(a)  1  Burr.  330. 
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1828.  Ij!  Geo.  1,  c.  S9,  the  Court  held  it  to  be  unnecesaarjt— - 
yet  that  case  having  been  referred  to  in  argument,  in  BiU 
V.  Heale  (a).  Sir  James  Mansfield 8a\d  (6):  ''  The  queatioo 
there  related  to  the  form  of  the  declaration.  Mr.  Justice 
Denison,  who  was  a  pleader  of  the  first  eminence,  observe 
ed,  that  in  practice  the  form  of  the  declaraticm  was  some- 
times one  way,  and  sometimes  another ;  apd  that  he  did 
not  think  the  averment  necessary.  This  was  die  sols 
question  before  the  Court.  But  I  should  have  great  diffi- 
culty in  agreeing  widi  the  doctrine  imputed  to  the  Court 
otKfMg's  Bemihf  that  the  statute  of  12  Geo.  1,  is  merely 
directory;  I  cannot  help  entertaining  great  doubts  re- 
specting th«t  dictum.  The  Sheriff  must  see  by  the  wii^ 
whether  it  be  indorsed  or  not,  and  I  cannot  think  he  could 
justify  an  arrest  without  it.  But  thb  was  merely  a  dicHmt 
and  not  necessary  to  the  oi^ioo  of  the  Court."  Beskles, 
it  must  be  con8id^red  that  a  party  gives  a  bail-bond  under 
duress,  and  the  statute  \2  Geo.  1,  positively  requires  thtt 
the  sum  for  which  a  defendant  is  arrested,  shall  be  marked 
or  indorsed  on  the  writ. 

Mr.  Serjeant  Andrews^  for  the  plaintiff,  was  stopped  by 
the  Court. 

Lord  Chief  Justice  Best. — If  we  were  called  on  to  de- 
cide whether  a  party  could  be  legally  arrested  without  an 
ajBSdavit  of  debt,  we  should  have  no  hesitation  in  saying 
that  he  could  not.  But  the  question  is,  whether,  in  a  de- 
claration on  a  bail-bond,  it  is  necessary  to  set  forth  that 
there  was  an  affidavit  of  debt,  or  that  the  sum  sworn  to 
was  indorsed  on  the  writ  The  case  of  Whiskard  v.  WUd- 
er,  is  expressly  in  point,  and  it  was  recognised  and  adopt- 
ed as  an  authority  in  the  late  case  of  Wikoxon  v.  Nigtf- 

(a)  2  New  Rep.  199,  200.  (6)  lb.  201. 
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(a).  We  must  presume  that  the  arresti  and  all  the 
proceedings  previous  to  the  bail-bond,  were  regular,  and 
took  place  in  due  course. 

Mr.  Justice  Park. — ^The  case  of  JVhUkard  v.  JVUder^ 
was  cited  and  approved  of  by  Lord  EUenbaroughf  m  Artm^ 
ieUr.  WMi€{b). 

Mr.  Justice  Burrouoh. — ^This  very  point  was  decided 
Iqr  this  Court,  in  Darrington  v.  Bricksell  (c),  in  JSoiter 
Tdnif  1826. 

Mr.  Justice  Gaselbe. — It  is  not  necessary  for  us  to  de- 
cide whether  tlie  statute  12  Geo.  1,  be  directory  or  not. 
In  Hill  V.  Heale,  the  only  question  was,  whether  the  pro* 
nskm  in  the  statute  5  Geo.  3,  c.  30,  was  directory  or  con* 
fitbnal,  respecting  the  affidavit  required  by  the  23d  sec- 
tion, as  to  the  truth  and  amount  of  the  petitioning  credi*' 
tor^s  debt ;  and  the  Court  held  it  to  be  directory  only.  H^rei 
the  defendant  having  entered  into  a  bail-bond,  it  is  too 
late  for  him  to  take  the  objection.     I  have  looked  into  the 
precedents,  and  find  that  in  some  the  affidavit  is  set  forth, 
but  that  in  others  it  is  not.     By  modem  pleaders  it  is 
deemed  advisable  not  to  refer  to  it.     If  the  party  had  been 
arrested  and  the  affidavit  had  not  been  duly  filed,  or  the 
aom  sworn  to  indorsed  on  the  back  of  the  writ,  he  might 
bave  had  his  remedy  against  the  Sheriff. 

Judgment  for  the  plaintifi. 

(a)  1  Moore  &  Payne,  281.  (6)  14  East,  224. 

(c)  Sec  1 1  B.  Moore, 
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tbende 


Cheistis  r.  Hamlet  and  two  others. 

By  an  order  of  Lord  Chief  Justice  Best,  of  the  17th 
Jmme  last,  and  made  **  upon  hearing  the  attomies  on  both 
sides,  and  by  their  cons«it^'*  this  cause^  and  all  matters  id 
difference  between  the  abore  parties,  were  referred  to  the 
award  of  two  arbitrators;  and  it  was  also  directed,  that 
»^tk*  the  order  might  be  made  a  rule  of  this  Court.  The  arU- 
^^Jkftmut  tralors  made  their  award  on  the  10th  September  last, 
irVrSffofXi^  ▼Uch  commenced  by  reciting,  that,  at  the  Sittings  of Mit 
^^*»^^^*«J"  Prims^  held  at  GmiUAall,  in  and  for  the  city  of  LandoMt 
k  a  BoBit^.  •»«  on  the  17th  Jmme,  1828,  before  Sir  WilKam  Draper  Besi, 
§ggfg^  vj  at-  Lord  Chief  Justice,  &c.,  a  cause  came  on  to  be  tried  be- 
tween the  aboveHDamed  plaintiff' and  defendants,  and  that| 
upon  such  trial,  with  the  consent  of  the  plaintiff  and  de- 
iTtoXrabm  fendants,  their  counsel  and  attomies,  an  order  or  rule  was 
TCttfi!^  te^  made,  that  it  should  be  referred  to  the  arbitrators  named 
^£f^^*  hi  the  order,  to  settle  and  ascertain  what  damages  the 

plaintiff  had  sustained,  and  that  a  rerdict  should  be  enter- 
ed  accordingly. 

3Ir.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  mr. 
the  11th  instant,  upon  an  affidavit,  stating,  that  no  sodi 
order  of  Nisi  Prius  as  that  set  forth  in  the  award  had 
been  at  any  time  made  in  this  cause,  obtained  a  rule  not 
that  the  award  might  be  set  aside.  The  learned  Serjeant 
submitted  that  the  award  was  bad,  as  it  purported  to  hare 
been  made  under  a  supposed  order  of  Af>i  Prius,  which  had 
never  existed,  the  order,  in  point  of  fact,  having  been 
made  by  the  Lord  Chief  Justice,  at  Chambers. 

The  rule  nisi  was  drawn  up  as  follows:  "  Upon  reading 
the  affidavit  of  J.  TV.  and  the  paper  writing  thereto  an- 
nexed (viz.  a  copy  of  the  award),  it  is  ordered,  that  the 
plaintiff,  upon  notice  of  this  rule,  to  be  given  to  him  or  his 
attomies,  shall  shew  cause  on  Thursday  next  why  the 
award  made  in  this  cause  should  not  be  set  aside." 
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Mr*  Serjeant  Taddy  and  Mr.  Serjeant  E.  Lawes  now         1828. 
shewed  cause^  and  submitted ,  that  there  was  no  ground      chbistib 

for  the  objection^  as  it  was  a  mere  mis-recital  of  the  ^* 

•        •  Hamlet* 

order  of  reference,  by  statuig  it  to  have  been  made  at 
Niti  PriuSf  instead  of  terming  it  a  Judge's  order,  and 
adopting  the  usual  terms  connected  with  such  an  order. 
But,  as  this  is  a  mere  technical  objection,  the  rule  nisi 
f(»r  setting  aside  the  award  is  insufficient,  as  it  should 
hsfe  been  drawn  up  on  reading  the  rule  or  order  of  re- 
ference, as  that  was  the  only  authority  under  which  the 
aitntratoTS  acted;  and  the  application  to  set  aside  the 
award  could  not  have  been  made,  unless  the  order  had 
been  previously  made  a  rule  of  Court.  Besides,  the  ob- 
jections to  the  award  should  have  been  stated  in  the  rule 
ftft,  according  to  a  late  rule  laid  down  by  the  Court  of 
£n^V  Benchf  and  which  has  been  since  adopted  in  the 
Court  of  Exchequer  (a). 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  insisted, 
that,  as  the  order  of  reference  had  been  set  out  in  terms  in 
the  affidavit  to  which  the  rule  nisi  referred,  it  was  suf- 
ficient 

But  the  Court  thought  otherwise,  and  said,  that  they 
hid  no  authority  to  interfere,  and  that  an  attachment 
coidd  not  be  granted  to  enforce  performance  of  the  award 
by  the  defendants,  it  being  in  fact  a  nullity,  as  no  such 
wder  of  Nisi  Prius  existed  as  was  set  out  or  recited  in 
the  award.  But,  if  the  plaintiff  thought  fit,  he  had  his 
remedy  by  action. 

Rule  discharged,  without  costs. 

(«)See4Baro.  &  Aid.  539;  11  Price,  57;  1  M'Clel.  &  Younge,  394. 
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Nov,  20th, 

A  misnomer  of 
the  christian 
name  of  the  te- 
nant in  a  writ  of 
right,  can  only 
be  taken  ad- 
vantage of  by  a 
plea  in  abate* 
uent. 


J0NES9  Demandant;  Wigutwick,  Tenant. 

JxlR.  Serjeant  Russell  moved  that  a;  writ  of  right,  which 
had  been  issued  in  this  cause,  might  be  quashed,  on  the 
ground  of  a  misnomer  in  the  christian  name  of  the  tenanCr 

But  the  Court  said,  that,  as  there  was  no  distinction 
to  be  drawn  between  proceedings  in  a  real  action  and  a 
civil  suit  in  this  respect,  the  tenant  must  be  confined  to 
the  ordinary  rule  of  raising  the  objection  by  a  plea  in 
abatement. 

The  learned  Serjeant,  therefore,  took  nothing  by  bis 
motion. 


Thundai/f 
Nov.  20th. 

The  plaintiff 
declared  on  a 
promissory  note , 
and  for  goods 
sold— The 
Court  would 
not  change  the 
venue  on  an 
afiSdavit  stat- 
ing that  the 
principal  and  in- 
terest due  on  the 
note  had  been 
paid,  and  that 
the  plaintiff  had 
promised  to  give 
It  up  to  the  de- 
fendant— as  it 
was  incumbent 
on  the  defend- 
ant to  state  that 
the  note  did  not 
exist 


Richards  v.  Furnieu. 

JtIR.  Serjeant  Rvssell  applied  for  a  rule  nim  on  tlie  part 
of  the  defendant,  that  the  venue  in  this  cause  might  be 
changed  from  London  to  Stafford.  He  founded  bis  mo- 
tion on  an  affidavit,  which  stated,  that  the  declai^tioa. 
contained  two  counts  on  promissory  notes,  conirtff  fbr 
wheat  sold  and  delivered,  and  the  usual  ia^aSKj  cbuntsj  that 
payments  had  been  made  from  time  to  time  on  the  notCi 
equal  in  amount  to  the  principal  and  all  interest  due  there- 
on, and  that  the  plaintiflT  had  repeatedly  promised  to  give 
up  the  notes  to  the  defendant;  but  that  he  had  not  done 
so,  and  that  the  plaintifTs  cause  of  action  on  the  sale  of 
the  wheat  arose  in  Staffordshire  and  not  elsewhere.  The 
learned  Serjeant  admitted  that  the  cases  of  Shepherd  v. 
Green  (o),  and  Hart  v.  Taylor  {b),  had  established  the 
principle,  that,  if  an  action  be  bond  fide  brought  on  a  pro- 
missory note,  the  plaintiff  may  retain  the  venue,  although 
the  action  be  for  other  causes  also ;  and  that  the  Court 


(fl)  6  Taunt.  b1^. 


(6)2Dow.&Ryl.  164. 


Richards 
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would  not  restrain  the  plaintiff  from  proceeding  in  the         1S28. 

county  he  had  elected  for  the  other  causes     Bat  here,  as 

the  defendant  had  sworn  that  the  notes  were  satisfied  by  »• 

payment  of  the  principal  and  interest  due  thereon,  it  was 

sufficient  to  shew  that  the  plaintiff  could  have  no  right  of 

aetioQ  against  the  defendant  in  respect  of  such  itotes. 

Bnt  the  Court  were  of  opinioUi  on  the  authority  of  the 

cases  referred  to^  that  it  was  incumbent  on  the  defendant 

to  state,  by  affidavit,  that  the  notes  did  not  exist;  and,  he 

not  having  done  so — 

Rule  refused. 


Macklin  r.  William  Waterhouse,   Joseph  Water-       Monday, 

^  ,  x,r  Nov-  24/A, 

HOUSE,  Clench,  and  V\  eeks. 

I  HIS  was  an  action  against  the  defendants,  the  proprie-  A  carrier  it  an 

tors  of  the  Exeter  Mail  coach,  to  recover  the  value  of  a  goods  that  he 

parcel  lefk  by  the  plaintiff  at  a  booking-office  at  Salts'^  obiSTfor  a 

isry,  to  be  forwarded  from  thence  to  London,  which  was  reasonable  re- 

I  ,  .  ,  ward,  to  carry 

lost.    The  ^rst  count  of  the   declaration   stated,   that,  any  goods  that 
on  the  30th  November,   1826,  to  wit,  at  London^  the  to*the*pUceto' 
plaintiff,  at  the  special  instance  and  request  of  the  de-  f^^^^^^l^ 
fendants,  caused  to  be  delivered  to  them,  and  the  de-  goods,  if  his 
fcndants  then  and  there  received  into  their  care  and  hold  them,  and 
^ody,  a  certain  package  or  parcel,  containing  divers,  to  of  tLb^'^Milfy 

and  value — he 

is  not  obliged  to 

^  t  package,  the  owner  of  which  will  not  inform  him  of  its  contents  or  value ;  but,  if  he  do  not  ask 

*^  this  infturroation,  or  if,  when  he  asks  and  is  not  answered,  he  still  takes  the  package,  he  is  respon- 

^le  far  its  valne,  whatever  that  may  be — he  may,  by  notice,  limit  his  responsibility  as  an  in* 

'''''cr;  but  a  notice  will  not  protect  him  against  the  consequences  of  a  loss  occasioned  by  grass 

""^l^gencc. 

^  ^  tn  actioo  against  coadi-proprietors,  for  the  loss  of  a  parcel,  the  defendants  proved  a  no- 
5]^i  exposed  in  a  booking-office  at  SalUbury,  kept  by  a  person  named  Weeks,  in  the  following 
^tm: — **  Take  notice.  ^Hie  proprietor  of  this  cjfi*^  will  not  be  accountable  for  any  parcels  or 
r^^kiges  exceeding  the  value  oi  five  pounds,  unless  entered  as  such,  and  paid  for  according- 
^***  One  Weeks  was  a  defendant  on  the  record ;  but  no  evidence  was  offered  to  shew  that  he 
M  the  same  Weeks  who  was  the  proprietor  of  the  office: — Held,  that  this  was  not  a  suf- 
It  notice,  and  that  the  defendants  were  still  subject  to  the  unlimited  responsibility  of  common 


^hmrs — Whether  the  entrusting  valuable  property  to  a  servant,  of  whose  eharacter  the  carrier 
Lye  no  acooant  at  the  trial,  was  sufficient  to  authorise  the  Jury  to  find  that  the  carrier  had  been 
^^ty  of  that  degree  of  negligence  which  would  deprive  him  of  the  protection  of  a  proper  notice? 
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1828.         Wit,  three  notes,  commonly  called  promissory  notes,  for  the 
"     ^  payment  of  divers  sums  of  money,  amounting  in  the  whole 

V.  to  a  large  sum  of  money,  to  wit,  the  sum  of  45/.,  and  pay- 

able to  bearer  on  demand,  at  a  certain  bank  of  William 
Bird  Brodie    ^  John  Dowding,    at   Salisbury^    or    at 
Messrs.  Remington^  Stephenson^  ^  Co.,  Bankers,  London^ 
and  divers,  to  wit,  eight  pieces  of  the  current  coin  of  this 
realm,  called  half  sovereigns,  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  49/.,  to  be  safely  and  securely 
carried  and  conveyed  by  the  defendants,  by  a  certain  con* 
veyance  called  the  Exeter  Mail,  from  Salisbury  aforesaid, 
to  London  aforesaid,  and  there,  to  wit,  at  London  aforesaid, 
safely  and  securely  to  be  delivered  for  the  plaintiff  for  cer- 
tain reasonable  hire  and  reward  to  the  defendants  in  that 
behalf;  yet,  that  the  defendants,  not  regarding  their  duty 
in  that  behalf,  but  contriving,  and  fraudulently  intending, 
to  deceive,  defraud,  and  injure  the  plaintiff  in  this  behalf, 
did  not  nor  would  safely  or  securely  carry  or  convey,  or 
cause  to  be  carried  or  conveyed,  by  the  the  said  convey- 
ance called  the  Exeter  Mail,  or  in  any  other  manner,  the 
said  package  or  parcel  and  its  contents  aforesaid,  from 
^a/f«6firy  aforesaid  to  London  aforesaid,  nor  there,  to  wit, 
at  London  aforesaid,  safely  or  securely  deliver  the  same 
for  the  plaintiff;  but,  on  the  contrary  thereof,  the  defend- 
ants 80  carelessly,  negligently,  and  improperly  behaved 
and  conducted  themselves  in  the  premises,  that,  by  and 
through  the  carelessness,  negligence,  and  default  of  the 
defendants  in  the  premises,  the  said  package  or  parcel 
and  its  contents  aforesaid,  being  of  the  value  aforesaid, 
became  and  were  wholly  lost  to  the  plaintiff,  to  wit,  at 
&c.  aforesaid.     There  was  also  a  count  in  trover  for  the 
notes  and  half  sovereigns.     Plea — Not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Gtdld- 
hall,  at  the  Sittings  after  the  last  Easter  Term,  it  was  ad« 
mitted  that  the  defendants  were  the  proprietors  of  the 
Exeter  Mail  coach,  running  from  thence,  through  Salis^-- 
bury,  to  London;  and  the  plaintiff  proved,  that  his  attor-* 
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fiey  at  SaUsbury  sent  a  female  servant  with  a  parcel  con-         *B28. 
taining  Salisbury  bank  notes,  and  half  sovereignsi  of  the      macklin 
▼alue  of  4©/.,  to  a  coach-office  at  Salisbury ,  kept  by  one  »• 

Weeks,  on  the  outside  of  which  was  painted  in  large  let- 
ters,  '<  Weeks' s  Mail  and  General  Coach-office ;"  but  it  did 
not  appear,  nor  did  the  plaintiff  offer  any  evidence  to  shew, 
diat  Weeks,  the  proprietor  of  that  office,  was  one  of  the 
above-named  defendants,  or  that  the  plaintiff  or  his  at- 
torney knew  that  the  proprietor  of  the  office  there  had 
any  interest  in  the  Exeter  Mail. 

For  the  defendants,  the  book-keeper  at  Weeks's  office 
at  Salisbury  was  called,  who  stated,  that  the  woman  who 
brought  the  parcel  told  him  it  was  a  parcel  of  consequence, 
bat  that  she  did  not  know  what  its  value  was ;  that  there- 
upon he,  the  book-keeper,  told  her  that  it  ought  to  be  in- 
sured :  but  that  he  booked  it  for  London  without  its  being 
insured,  and  that  the  servant  paid  two-pence  for  booking. 
The  defendants  then  proved,  that  a  notice  to  the  following 
effect  was  stuck  up  on  a  board  in  a  conspicuous  part  of  the 
office  at  Salisbury: — 

"  Take  notice ! !  The  proprietor  of  this  office  will  not 
be  accountable  for  any  parcel  or  package  exceeding  the 
Talue  of  five  pounds,  unless  entered  as  such,  and  paid  for 
accordingly."  The  defendants  also  proved,  that  both  the 
plaintiff  and  his  attorney  were  aware  of  this  notice,  at  the 
tbe  the  latter  sent  his  servant  with  the  parcel,  which  was 
proved  to  have  been  forwarded  to  London  by  the  defend- 
ants* coach,  and  admitted  by  Mr.  Waterhouse  to  have 
been  stolen  by  a  youth  (a  servant  in  their  employ),  whose 
duty  it  was  to  take  care  of  and  watch  parcels  sent  to  the 
office  in  Lad  Lane,  directed  to  persons  residing  in  and  near 
l^ondon;  but  no  evidence  was  given  as  to  his  character 
Hen  the  defendants  first  took  him  into  their  service. 

It  was  objected,  for  the  defendants, — First,  that,  as  the 
plaintiff  had  charged  them  with  having  received  the  par- 
cel on  their  general  responsibility,  and  as  there  was  in 
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1828.        the  office  at  Salisbury ^  a  notice  limiting  their  liability,  of 

Macklin      ^^*ch  the  plaintiff  and  his  agent  were  proved  to  have 

0.  been  aware,  the  notice  in  effect  formed  an  essential  part 

of  the  contract;  and  as  the  plaintiff  had  not  charged  the 


defendants  as  common  carriers,  but  alleged  that  it 
their  duty  to  convey  the  parcel  unconditionally; — on  proof 
of  the  notice,  there  was  a  variance  between  the  contract 
given  in  evidence  and  that  laid  in  the  declaration ; — ^^S^ 
candly,  that  the  allegation  that  the  parcel  was  lost  throngfa 
the  negligence  of  the  defendants  was  not  proved,  as  it  was 
stolen  by  one  of  their  servants ;  and  a  loss  by  a  felony  is 
no  evidence  of  a  loss  by  negligence ;  and  that  they  were,  at 
all  events,  protected  by  the  notice  from  any  loss  that  did  not 
happen  through  gross  or  palpable  negligence  on  their  parts. 
His  Lordship  told  the  Jury  that  he  thought  it  was  in- 
cumbent on  the  defendants,  in  order  to  rebut  the  presump- 
tion of  negligence,  to  shew  that  they  had  a  good  character 
with  the  boy  who  stole  the  parcel,  at  the  time  they  receiv- 
ed him  into  their  service,  which  they  had  failed  to  do: 
and  he  left  it  to  the  Jury  to  say,  whether  the  female  ser- 
vant,  who  took  the  parcel  to  the  office  at  Salisbury,  had 
been  guilty  of  negligence,  or  had  failed  in  her  duty  towards 
the  defendants,  in  not  communicating  to  her  master  what 
the  book-keeper  had  said  to  her  respecting  the  insurance; 
or,  whether  the  defendants  could,  under  the  circumstances, 
be  said  to  have  been  guilty  of  gross  negligence.  They  found 
that  there  had  been  no  negligence  or  concealment  on  the 
part  of  the  plaintiff,  and  that  the  defendants  had  been 
guilty  of  negligence,  and  gave  a  verdict  for  the  plaintiff^ 
damages  49L,  the  alleged  value  of  the  parcel. 

Mr.  Serjeant  Wilde,  in  the  course  of  the  last  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  nonsuit  entered,  or  a  new  trial  granted,  or  that  the  judg- 
ment might  be  arrested,  on  the  grounds,  that  there  waj^ 
no  evidence  of  negligence  on  the  part  of  the  defendants, 
as  the  mere  fact  of  a  felony  by  their  servant  could  not  war— 
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rant  the  Jury  to  impute  negligence  to  the  master;  and  that  1828. 
the  declaration  was  insufficient,  as  it  did  not  set  out  the  no- 
tice by  which  the  defendants  restricted  their  liability,  and  v. 
which  consequently  formed  part  of  the  contract;  and  he  re- 
lied on  the  case  of  Latham  ▼.  Rutley  {a\  where  the  declara- 
tion stated  that  the  defendants  undertook  to  carry  goods 
firom  London,  and  deliver  them  safely  at  Dover ^  and  the  con- 
tract proved  being  to  carry  and  deliver  safely  (fire  and  rob- 
bery excepted),  it  was  held  to  be  a  fatal  variance ;  and  Lord 
Tenierden  said,  that,  '*  if  a  stipulation  be  made,  that,  un- 
der certain  circumstances,  a  carrier  shall  not  be  liable  at 
aD,  it  must  be  stated  in  the  declaration." 

Mr.  Serjeant  Toddy  afterwards  shewed  cause.    (It  was 
admitted  by  Mr.  Serjeant  JVilde^  that  the  declaration  was 
sufficient,  and  the  motion,  as  far  as  it  related  to  arrest- 
ing the  judgment,  was  abandoned). — Even  admitting  that 
the  notice  applied  to  Weeks,  the  proprietor  of  the  office 
it  SaiUbury,  there  was  no  evidence  adduced  at  the  trial 
to  connect  the  defendants  with  him,  neither  was  it  shewn 
that  the  plaintiff's  attorney,  or  the  servant  who  delivered 
die  parcel,  knew  that  Weeks  had  any  interest  in  the  Mail 
^  which  the  parcel  was  to  be  conveyed.     The  plaintiff 
sued  the  defendants  in  tori  for  their  negligence  as  com- 
BBon  carriers,  and  not  for  any  supposed  non-performance 
rfa  contract.     In  Clarke  v.  Gray  (6)  it  was  held,  that  as- 
^^tmpsit  might  be  maintained,  in  the  common  form  of  de- 
claring, against  a  carrier  for  the  loss  of  goods  which  were 
beyond  the  value  of  6L,  and  were  not  in  fact  paid  for  ac- 
cordmgly,  although  it  was  part  of  the  contract,  proved  by 
^general  notice  fixed  up  in  the  carrier*s  office,  and  presum- 
^  to  be  known  and  assented  to  by  the  plaintiff,  that  the 
^^er  would  not  be  accountable  for  more  than  51.  for 
S<^,  unless  entered  as  such,  and  paid  for  accordingly — 

(a)  2  Barn.  &  Cress.  20.  (b)  6  East,  664. 
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1828.         on  the  ground^  that  it  formed  no  part  of  the  consideration 
for  the  act,  or  of  the  entire  act  or  duty  which  was  to  be 
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r.  done  in  virtue  of  such  consideration;  and  Lord  Ellen" 

borough  there  drew  the  distinction,  and  said  (a):  "  If,  in- 
deed, the  provision  be  of  such  a  nature  as  goes  in  discharge 
of  the  liability  of  the  party  under  the  contract  altogether,  in 
case  a  particular  condition  is  not  complied  with ;  as  in  Clay 
V.  Willan  (6),  where  the  goods  were  not  to  be  accounted 
for  at  all,  unless  properly  entered  and  paid  for;  that  will 
not  merely  operate  in  reduction  of  the  damages,  but  in  bar 
of  the  action  :*'  but,  even  then,  it  does  not  follow  that  it  is 
necessary  to  set  out  the  notice  in  the  declaration.  In 
Smith  Y,  Home,  Mr.  Justice  Burrough  said  (c):  **  Carriers 
are,  by  the  custom  of  the  realm,  bound  to  convey  parcels 
with  safety  and  security.  The  notices  now  usually  given 
by  them  were  never  known  till  the  case  of  Forward  v. 
Pittard  {d),  and  these  notices  form  no  part  of  the  declara- 
tion. The  declaration  is,  therefore,  good  in  its  old  form, 
and  is  a  sufficient  answer  to  such  notice,  if  it  express  that 
the  carrier  has  been  guilty  of  negligence."  In  Latham 
v.  Rutley  {e),  the  plaintiff  declared  in  assumpsit,  and  the 
contract  for  the  carriage  of  the  parcel  was  subject  to  the 
exceptions  of  fire  and  robbery;  and  the  Jury  found  that 
the  loss  was  not  a  loss  by  robbery  within  the  meaning  of 
the  exception.  There,  as  the  carrier  was  not  to  be  re- 
sponsible at  all,  in  the  events  of  fire  and  robbery,  the  ex- 
ception ought  to  have  been  stated  in  the  declaration. 
Here,  however,  the  notice  forms  no  part  of  the  con- 
tract, but  only  arises  in  defence  of  the  carrier.  Besides, 
the  notice  only  applied  to  Weeks,  as  proprietor  of  the 
office  at  Salisbury,  and  there  was  no  evidence  to  connecO 
him  with  the  defendants,  as  the  proprietors  of  the  coac 
by  which  the  parcel  was  to  be  sent;  and  a  notice  b 


(a)  6  East,  670.  Taunt.  144. 

(6)  1  Hen.  Bl.  298.  {d)  1  Term  Rep.  27. 

(c)  2  B.  Moore,  22;    S.  C.  8         {e)  2  Bam.  &  Cress.  20. 
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the  one  cannot  be  extended  to  or  considered  as  a  notice         1828 
by  the  others,  as  they  stood   in  different  and  distinct       "    " 
characters.     In  Garneit  v.  WiUan  (a),  the  carriers  gave  v. 

notice  that  they  would  not  be  responsible  for  any  package 
contauiing  specified  articles,  or  which,  with  its  contents, 
should  exceed  51.  in  value,  if  lost  or  damaged,  unless  the 
value  were  specified,  and  an  insurance  paid.     There,  how- 
ever, the  notice  was  by  the  proprietors  of  the  pubUc  car- 
riages  who  transacted  their  business  at  the  office  where 
the  parcel  was  booked.     But  here,   Weeks,  as  the  pro- 
prietor oi  the  office  at  Salisbury^  gave  notice  that  he 
would  not  be  answerable,  as  such;  by  which  it  must  be 
inferred  that  he  would  not  be  individually  responsible  for 
parcels  committed  to  his  care,  as  the  keeper  of  such  office: 
particularly,  as  several  other  coaches,  of  some  of  which 
the  defendants  were  not  the  proprietors,  took  up  parcels 
and  passengers  that  were  left  or  booked  there.     Weeks, 
therefore,  only  received  parcels  as  the  agent  for  the  pro- 
prietors of  those  coaches,  and  the  one  character  was  whol- 
ly distinct  from  the  other.     Notices  of  this  description 
must  be  construed  strictly,  and  in  a  case  of  doubt,  the 
Court  will  limit  rather  than  extend  the  exemption  sought 
to  be  acquired  by  them.     The  case  of  Beck  v.  Evans  {b) 
is  a  strong  authority  to  shew,  that  a  carrier,   notwith- 
standing such  a  notice,  is  responsible  for  the  negligence 
of  his  servants.      Mr.  Justice  Le  Blanc  there  said  (c) : 
'*  I  think  the  exemption  of  carriers  from  general  liabili- 
ty, by  reason  of  notices  of  this  sort,  has  been  carried  to 
the  utmost  extent,  and  cannot  be  supported  on  any  other 
ground  than  this,  that  they  shall  not  be  held  liable  to  a 
large  amoimt,  where  they  only  get  a  small  reward  for  the 
carriage."     In  Kirkman  v.  Shawcross,  Lord  Kent/on,  in 
speaking  of  carriers,  said  (d):  "  They  have  no  right  to  say 
they  will  not  receive  any  goods  but  on  their  own  terms;** 


(fl)  5  Bam.  &  Aid.  63.  (c)  Id.  247. 

(6)  16  East;  244.  {d)  6  Term  Rep.  1?. 


CASES  IN  MICHAELMAS  TERM, 

and  in  Rogers  v.  Head  (a),  it  was  held,  that,  if  one  deliver 
Mac&lin      goods  to  a  carrier  to  be  delivered  at  a  particular  place,  in 
V.  consideration  of  which  the  plaintiff  undertakes  to  sive  him 
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a  reasonable  reward  for  the  carriage,  and  the  carrier  pro- 
mises to  deliver  them  safely,  the  consideration  is  sufficient, 
although  no  certain  sum  be  mentioned ;  because  a  carri^ 
may  demand  as  much  as  is  reasonable,  and  the  other 
party  is  bound  to  pay  it.  But  even  if  the  notice  in  this 
case  should  be  deemed  to  extend  to  all  the  defendants, 
there  was  sufficient  evidence  to  shew  that  they  had  been 
guilty  of  such  a  degree  of  negligence  as  would  render 
them  liable,  independently  of  such  notice.  In  GarneU 
v.  Willan,  Mr.  Justice  Holroyd  said  (6):  ''  Upon  princi- 
ple, as  well  as  upon  the  authority  of  decided  cases,  a  car- 
rier, notwithstanding  his  notice,  is  responsible  for  any  loss 
or  damage  arising  in  the  course  of  the  trust  reposed  in 
him,  either  from  his  own  personal  misconduct  or  that  qf 
his  servants;"  and  Mr.  Justice  Bay  ley  said  (c):  ''  It  has 
been  said,  that  the  object  of  the  notice  was,  to  exempt 
the  carrier  from  all  responsibility  for  the  acts  of  his 
servants.  That,  however,  is  not  the  object  expressed  in 
the  notice;  and,  it  has  been  held,  in  many  cases,  that  a 
carrier  is  responsible  for  the  want  of  care  and  diligence  of 
his  servants :"  and  he  referred  to  Smith  V.  Home  (d), 
Bodenham  v.  Bennett  (e),  and  Birkett  v.  WiUan  {f\  in 
support  of  that  proposition.  The  question  then  is,  whe- 
ther an  act  of  felony  by  the  servant  can  have  the  effect  of 
rendering  his  masters  responsible  for  his  misconduct.  The 
defendants  were  clearly  guilty  of  negligence  in  not  having 
made  inquiries  as  to  his  character  when  they  took  him  into 
their  service.  In  Forward  v.  Pittard,  Mr.  (now  Mr.  Justice) 
Burroughs  in  his  argument  for  the  defendants  (^),  referred 


(«)  Cro.  Jac.  262.  (c)  4  Price,  31. 

(6)  6  Barn.  &  Aid.  60.  (/)  2  Bam.  &  Aid.  356. 

(c)  Id.  57.  (g)  I  Term  Rep.  29. 

(d)  2  B.  Moore,  18. 
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to  VidiaiC$  Entries  (a),  where  the  custom  relative  to  carriers         1^^* 
18  thus  stated^  viz^  *'  absque  subiractionet  amisHone,  seu      macklin 
spoUuiiane  portare  ieneniur,  ita  quod  pro  defeciu  dictorum  ^' 

eommtmium  pariaiorum  seu  setTieniiumsuorum,  bufusmodi 
bona  et  catalla  eis  sic  ui  prqferiur  deUberata,  non  sunt 
perdUa^  anussat  seu  spoUataf  et  pro  d^ectu  bome  custodke 
ipnus  defendentis  et  servieniium  suorum  perdiia  et  amissa 
/uenmi.**  In  that  case^  a  carrier,  who  undertook  to  carry 
goods  for  hirei  was  held  bound  to  deliver  them,  at  all  events, 
except  damaged  or  destroyed  by  the  act  of  God,  or  of  the 
King's  enemies.  And  in  ^oo&^  v.  Pickwick,  Mr.  Justice 
Gaselee  said  (&):  ^*  Though  no  positive  act  of  gross  neg- 
ligence had  been  proved,  enough  had  been  proved  to  lead 
the  Jury  to  infer  that  the  loss  could  not  have  happened 
without  gross  negligence  on  the  part  of  the  defendants* 
servants;*'  and  here,  the  defendants  have  been  guilty  of 
Bttch  negligence,  although  the  loss  happened  through  the 
felonious  act  of  one  of  their  servants. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Spankie  in  sup* 
port  of  the  nile. — The  notice  clearly  formed  part  of  the  con- 
tract between  the  parties,  as  it  was  placed  in  a  general  coach- 
office  where  parcels  and  passengers  were  booked  for  coaches 
nnming  to  and  from  various  parts  of  the  country,  and  of 
which  there  were  several  and  distinct  proprietors.    The 
office-keeper,  therefore,  acted  as  the  agent  for  the  proprie- 
tors of  all  these  coaches,  in  the  reception  and  conveyance 
of  parcels  booked  at  his  office.    Besides,  he  was  a  part  pro- 
prietor of  the  Mail  by  which  the  plaintiff's  parcel  was  con- 
veyed ;  and  he,  therefore,  stands  in  the  situation  of  one  of 
several  partners  giving  notice  as  to  the  terms  on  which  the 
:firm  contract ;  but,  even  if  that  were  not  so,  the  defend- 
ants adopted  his  contract,  by  receiving  the  parcel  into  their 
coach.     If  it  had  been  stolen  from  the  office,  had  it  not 

(«)  Page  27.  ip)  4  Bing.  224. 
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1828.        been  for  the  notice,  the  defendants  would  have  been 

Macklin      equally  liable  as  if  it  had  been  stolen  from  the  coach.    In 

V.  Newborn  v.  Just  (a),  it  was  held,  that  a  keeper  of  a  book- 
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ing-office  could  not  set  up  a  notice  that  he  would  not  be 
answerable  for  goods  above  the  value  of  5L,  unless  special- 
ly paid  for,  as  a  defence  against  the  effect  of  negligence  in 
himself  or  his  servants;  and  Lord  Chief  Justice  Best  said* 
that  the  notice  would  not  assist  the  defendant,  as  he  was 
not  in  the  situation  of  a  carrier;  that  the  office- keeper 
was  not  an  insurer,  and  that  the  notice  was  to  protect 
from  insurance.     So,  here,  the  parcel  was  taken  to  the 
office  at  Salisbury^  for  the  purpose  of  being  conveyed  to 
London^  and  the  party  taking  it  was  informed  of  the  terms 
on  which  it  was  to  be  carried,  and  that  it  ought  to  be  in- 
sured.    The  insurance  could  only  apply  to  the  convey- 
ance, and  the  responsibility  of  the  different  proprietors  of 
the  coaches  attaches  the  instant  the  parcels  are  received 
and  booked  by  the  office-keeper,  who  is  their  accredited 
agent  in  that  behalf.     As,  therefore,  the  effect  of  the  no- 
tice is,  to  limit  the  responsibility  of  the  coach  proprietors, 
and  is  in  the  nature  of  a  qualified  contract,  it  was  incum- 
bent on  the  plaintiff*  to  set  it  out  in  the  declaration,  and 
more  especially  so,  as  it  was  an  essential  part  of.the  con- 
tract, and  enabled  the  defendants  to  make  an  extra  charge: 
for,  as  was  said  by  Mr.  Justice  Zatrr^ce,  m  Harris  v.  Pack- 
wood  (6),  ''  there  is  nothing  unreasonable  in  a  carrier  re- 
quiring a  greater  sum,  when  he  carries  goods  of  greater 
value,  for  he  is  to  be  paid  not  only  for  his  labour  in  carry- 
ing, but  for  the  risk  which  he  runs,  which  is  greater  in  pro- 
portion to  the  value  of  the  goods."   In  Yate  v.  Willan  (c),  al- 
though the  plaintiff*  declared  in  assumpsit  as  upon  a  general 
undertaking  by  the  defendant  to  carry  goods  for  hire,  yet 
the  defendant  paid  money  into  Court; — it  was,  thereforCi 
an  admission  of  the  contract  as  laid  in  the  declaration,  and 

(«)  2  Carr.  &  Payne,  76.        {h)  3  Taunt.  2/2.        (c)  2  East,  128. 
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coDseqnently  he  could  not  give  in  evidence  that  the  con-         182B. 
trict  was,  that  he  would  not  be  answerable  for  goods  lost,      "    "     " 
to  a  greater  value  than  5/.,  although,  if  no  money  had  been  _      v. 
paid  into  Court,  the  plaintiff  must  have  been  nonsuited 
on  such  evidence.     In  Clarke  v.  Gray,  the  notice  did  not 
form  an  essential  part  of  the  contract,  as  here ;  but  merely 
went  in  reduction  of  damages :  and  in  Latham  v.  Rutley^ 
Lord  Chief  Justice  Abbott  said  (a) :  '^  The  result  of  all  the 
cases  upon  the  subject  is,  that  if  the  carrier  only  Umits  his 
responsibility,  that  need  not  be  noticed  in  pleading;  but, 
if  a  stipulation  be  made,  that,  under  certain  circumstances 
he  shall  not  be  liable  at  all,  that  must  be  stated."    That  is 
the  true  distinction;  and  here  the  defendants  stipulated  that 
tbej  would  not  be  accountable  at  all  for  any  parcel  exceed- 
ing the  value  of  5/.  unless  entered  as  such,  and  paid  for  ac- 
cordingly.    The  contract,  therefore,  is  not  stated  correctly 
in  the  declaration,  as  the  plaintiff  has  professed  to  do;  for 
it  is  there  set  out  as  a  general  and  unqualified  responsibility, 
whereas,  the  notice,  which  formed  a  most  material  part  of 
it,  was  restrictive  of  the  liability  of  the  defendants ;  and 
where  a  contract  is  declared  on,  it  must  be  stated  cor- 
rectly, whether  the  action  be  assumpsit  or  tort. 

But  the  Jury  have  found  that  the  defendants  have 
been  guilty  of  negligence,  and  there  was  no  evidence  to 
warrant  such  a  finding.  The  defendants  were  clearly 
protected  by  their  notice  from  every  species  of  negli- 
gence but  gross  negligence,  and  that  too,  with  refer- 
ence to  their  duty  as  carriers.  The  onus  of  the  proof 
of  negligence  lies  on  those  who  make  the  charge,  and 
if  there  had  been  neglect  or  want  of  caution  by  the  de- 
fendants, in  not  making  the  proper  inquiry  as  to  the 
character  of  their  servant,  when  they  took  him  into  their 
einploy,  it  was  incumbent  on  the  plaintiff  to  shew  it;  but 
be  gave  no  evidence  of  that  fact.     But  an  act  of  felony 

(a)  2  Barn.  &  Cress.  22. 
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1828.        committed  by  the  servant  cannot  render  the  master  re- 
Macklin       sponsible  for  a  negligence  on  his  part,  for  not  having  made 
^'  the  necessary  inquiries  as  to  his  character.     Although  a 

master  may,  in  some  instances,  be  liable  for  the  misfeasance 
of  his  servant,  yet  he  is  not  so,  if  the  servant  act  fraudu- 
lently, without  the  knowledge  of  the  master,  or  wilfully 
and  out  of  the  course  of  his  employment,  as  in  M^Mamu 
V.  Crickeii  (a).  So,  in  Crofi  v.  Alison^  the  Court  said  (6): 
"  The  distinction  is  this,  if  a  servant  driving  a  carriage,  in 
order  to  effect  some  purpose  of  his  own,  wantonly  strike 
the  horses  of  another  person,  and  produce  the  accident,  the 
master  will  not  be  liable.  But,  if,  in  order  to  perform  his 
master's  orders,  he  strikes,  but  injudiciously,  and  in  order 
to  extricate  himself  from  a  difficulty,  that  will  be  negli- 
gent  and  careless  conduct,  for  which  the  master  will  be 
liable,  being  an  act  done  in  pursuance  of  the  servant's 
employment:'*  and  in  Finucane  v.  SmiM(c)f  a  bailee  of 
goods  to  be  kept  for  hire,  was  held  not  to  be  answera^ 
ble  for  a  theft  committed  by  his  servants;  Lord  Kenyanf 
saying,  that  that  was  not  a  species  of  negligence  of  a  de- 
scription sufficient  to  support  a  declaration  for  negligently 
keeping  the  goods,  inasmuch  as  he  had  taken  as  much 
care  of  them  as  of  his  own.  The  case  of  Nicholson  v. 
Willan  {d)f  is  decisive  to  shew  that  a  carrier  is  not  answer- 
able for  a  mere  negligent  discharge  of  his  duty,  in  his  cha- 
racter as  such ;  that,  to  render  him  liable,  there  must  be 
an  entire  renunciation  of  that  character,  and  of  the  duties 
attached  to  it,  so  as  to  make  him  guilty  of  a  distinct  torti- 
ous misfeasance  in  respect  to  the  goods  entrusted  to  him 
to  be  conveyed ;  and  in  Lowe  v.  Booth  (e),  the  Court  oC 
Exchequer  determined,  that,  to  render  a  carrier  liable  for 
the  loss  of  a  valuable  parcel,  where  he  relies  on  the  usual 
notice,  it  is  necessary  to  establish  a  case  of  gross  negligence 


(a)  1  East  106.  (d)  5  East  607- 

(6)  4  Barn.  &  AW.  592.  (e)  13  Price  329. 

(c)  1  Esp.  Rep.  315. 
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against  him.     So,  in  Bodenham  v.  Bennett  (a),  that  Court         1B28. 
refused  to  disturb  a  verdict  found  for  the  plaintiflT,  for  the      mackmn 
fiiO  value  of  a  parcel  lost,  on  the  ground  that  the  Jury  had  '- 

found  that  there  had  been  gross  negligence  on  the  part  of 
the  defendant's  servants.  In  Smith  v.  Home  the  Jury  were 
fiilly  warranted  in  imputing  gross  negligence  to  the  defend- 
uits,  and  consequently  they  were  not  protected  by  their  no- 
tice.   On  these  grounds,  this  verdict  cannot  be  supported. 

Cur.  adv.  vuU. 
For  the  judgment,  vide  post ^  page  34v 

(a)  4  Price,  31. 


Riley  and  Another  v.  Horne  and  Others.  ^^^  24M. 

1  HIS  was  an  action  on  the  case,  against  the  defendants.  Id  an  action 
coadi  proprietors,  to  recover  the  value  of  a  parcel  deliver-  pfjprfetoi^for 
ed  to  them  at  Kettering^  for  the  purpose  of  being  convey-  ^^^  ^^m^^  a 
edfrom  thence  to  London^  but  which  was  lost.     The  first  to  the  pUintiA 
count  of  the  declaration  stated — That  the  defendants  were  thei/agent  af 
common  carriers  of  goods  for  hire,  from  Kettering^  in  the  ^lll'^^l^l^^^l^ 
county  of  Northampton,  to  London;   that  the  plaintiffs  »"  *  no^<«.  >» 

^  ^       »  '  r  thefoUowing 

caused  to  be  delivered  to  them  at  Kettering^  and  that  the  form  :— 
defendants  accepted  from  the  plaintiffs  there,  a  certain  Biuels^r^^Hoi" 
parcel,  containing  one  hundred  and  seven  yards  of  silk  hat  ^^*  London. 
Aags  of  the  plaintiffs,  of  the  value  of  50/.,  to  be  safely  and  The  proprieton 
Kcurely  carried  and   conveyed  by  the  defendants  from  which  set  out 
tiering  to  London,  and  there,  to  wit,  at  London,  safely  {'^J|r„ot"h^d'' 

thciDselvet  an- 
swerable for  any 
f^^^i^^'s  luggage,  truss,  parcel,  or  any  package  whatever,  above  the  value  o(  /he  pounds,  if 
iixtor  damaged,  unless  the  same  be  entered  as  such,  and  paid  for  accordingly,  when  delivered  here 
*f  te  their  agents  in  town  or  country"  They  also  proved,  that  the  plaintiffs  were  in  the  constant 
'^t  of  Ben£ng  parcels  from  London  to  the  country  and  back  by  their  coach.  The  Lord  Cluef 
^lutice  being  of  opinion  at  Nisi  Prius,  that  the  notice  applied  only  to  the  Journey  /rem,  and  not 
^^  to  Lmuton,  the  Jury  found  a  verdict  for  the  plaintiffs.  On  motion  to  set  aside  this  verdict — 
J^  CiHut  held,  that  the  notice  applied  both  to  the  out  and  home  journics :  but,  as  it  had  not  been 
''ft  to  the  Jury  to  say  whether  or  not  the  plaintiffs  were  aware  that  the  coach  by  which  the  parcel 
*Sf  lent,  was  one  that  started  from  the  Oeorge  and  Blue  Boar,  they  directed  a  new  trial,  in  order 
^  that  question  might  be  submitted  to  another  Jury. 
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J  828.  to  be  delivered  to  or  for  the  plaintiffs,  for  certain  reward 
payable  to  the  defendants  in  that  behalf:  yet,  that  the  de- 
fendants, not  regarding  their  duty  as  such  common  car- 
riers, did  not  nor  would  safely  and  securely  carry  or  con- 
vey the  said  parcel  and  its  contents,  from  Kettering  to  L(m- 
don,  and  there,  to  wit,  at  London,  safely  or  securely  deliver 
the  same  to  or  for  the  plaintiffs,  but  wholly  neglected  so 
to  do,  and,  on  the  contrary  thereof,  the  defendants,  so  being 
such  common  carriers  as  aforesaid,  so  carelessly  and  neg- 
ligently behaved  and  conducted  themselves  in  the  premi- 
ses, that,  by  and  through  the  carelessness,  &c.,  of  the  de- 
fendants, the  parcel  and  its  contents,  being  of  the  value 
aforesaid,  became  and  were  wholly  lost  to  the  plaintiffi. 

The  second  count  stated,  that  the  parcel  was  delivered  to 
the  defendants,  to  be  taken  care  of,  and  safely  and  secure- 
ly carried  by  them  from  Kettering  to  London,  and  there 
to  be  safely  and  securely  delivered  to  the  plaintiffs  within 
a  reasonable  time,  for  a  certain  reward  to  the  defendants 
in  that  behalf;  that,  although  the  defendants  accepted  and 
received  the  parcel  and  its  contents  from  the  plaintiffs,  for 
the  purpose  aforesaid,  and  undertook  to  carry,  convey, 
and  deliver  the  same,  within  a  reasonable  time;  and  that, 
although  a  reasonable  time  for  that  purpose  had  long 
since  elapsed ; — yet  that  the  defendants,  not  regarding  their 
duty  in  that  behalf,  did  not,  within  such  reasonable  time, 
or  at  any  time  afterwards,  take  care  of,  or  safely  or  secure- 
ly carry  and  convey  the  said  parcel  and  its  contents  from 
Kettering  to  London,  and  there  safely  deliver  the  same 
for  the  plaintiffs,  but  wholly  neglected  so  to  do ;  and  that» 
by  means  of  the  negligence  and  improper  conduct  of  the 
defendants,  the  parcel  and  its  contents  were  wholly  lost  to 
the  plaintiffs.     Plea — Not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guilds 
hall,  at  the  Sittings  after  the  last  Hilary  Term,  it  ap- 
peared that  the  plaintiffs  were  silk- weavers,  residing  in 
London,  and  that  they  had  a  manufactory  at  Kettering; 
that  the  defendants  were  the  proprietors  of  a  coach  wbicb 
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ran  from  the  George  and  Blue  Boar,  Holborn,  to  Ketter-         1828. 
my,  and  back.     That  the  parcel,  for  the  loss  of  which  the 
action  was  brought,  was  delivered  at  the  defendants*  office 
at  Kettering^  by  the  plaintiffs*  agent  or  servant,  who  stated 
that  it  was  to  be  conveyed  to  London,  and  he  paid  twopence 
fcr  booking  it,  but  it  did  not  appear  that  the  agent  had 
ever  seen,  or  that  he  knew  that  there  was  any  notice  in  the 
coach-office  at  Kettering,     The  plaintiffs  proved  that  the 
parcel  was  never  delivered  to  them  in  London. — The  de- 
fendants put  in  a  notice,  which  was  painted  on  a  board, 
and  placed  in  a  conspicuous  part  of  the  office  in  London, 
of  which  the  following  is  a  copy: 

**  George  and  Blue  Boar,  Holborn,  London,  Take  no- 
tice. The  proprietors  of  carriages  which  set  out  from  this 
office,  will  not  hold  themselves  accountable  for  any  passen- 
ger's luggage,  truss,  parcel,  or  any  package  whatever, 
above  the  value  of  ^ve  pounds,  if  lost  or  damaged,  unless 
the  same  be  entered  as  such,  and  paid  for  accordingly, 
tsien  delivered  here,  or  to  their  agents  in  town  or  country  ; 
nor  will  they  be  accountable  for  any  glass,  china,  plate, 
watches,  writings,  cash,  bank-notes,  or  jewels  of  any  de- 
scription, however  small  in  value." 

The  defendants  then  proved,  that  the  plaintiffs  were 
aware  of  this  notice,  and  that  they  had  frequently  sent 
goods  to  and  from  Kettering  by  the  defendants'  coach ; 
and  it  was  contended  that  they  were  not  liable,  as  the  no- 
tice formed  part  of  the  contract  under  which  the  parcel  was 
received  at  Kettering,  and  that  it  ought  to  have  been  enter- 
ed and  paid  for  accordingly. 

His  Lordship  was  of  opinion  that  the  notice  at  the 
office  in  London  applied  only  to  the  journey  from  thence 
to  Kettering,  and  not  to  the  journey  back.  The  Jury 
accordingly  found  a  verdict  for  the  plaintiffs,  leave  be- 
ing reserved  to  the  defendants  to  move  to  set  it  aside, 
and  that  a  new  trial  might  be  granted,  in  case  the  Court 
should  be  of  opinion  that  the  construction  put  by  his 
Lordship  on  the  terms  of  the  notice  was  not  the  true  one. 
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1828.  Mr.  Serjeant  Andrews,  in  the  last  Easter  Term,  obtained 

a  rule  nisi  accordingly,  and  submited,  that,  by  the  terms  of 
the  notice,  the  defendants  were  protected  as  well  on  a  jour- 
ney from  Kettering  to  London  as  from  London  to  Kettering  f 
and  it  must  be  assumed,  that,  as  the  plaintiffs  carried  on 
business  in  both  places,  they  must  have  known  that  the 
coach  which  came  from  Kettering  was  that  which  set  out 
from  the  George  and  Blue  Boar;  and,  as  they  were  aware 
of  the  notice  in  the  coach-office  in  London,  it  formed  part 
of  the  contract  under  which  the  parcel  was  to  be  convey- 
ed|  and  the  plaintiffs  should  have  insured  it  accordingly. 
In  Maylieu)  v.  Eames  (a),  the  defendants  were  the  pro- 
prietors of  a  coach  running  from  Lynn  to  the  White  Hqrse, 
Fetter  Lane,  London,  and  a  printed  notice  was  placed  in 
the  coach-office  in  London,  in  precisely  the  same  terms  as 
the  present;  and  it  appeared  that  the  plaintiflb,  silk-ware- 
housemen residing  in  London,  had  employed  an  agent  to 
collect  their  debts  in  the  country^  and  that  he,  as  such  agent, 
having  collected  provincial  bank-notes  to  the  amount  of 
87/.,  inclosed  them  in  a  parcel  addressed  to  the  plaintiffs 
in  London,  and  that  he  delivered  the  parcel  at  a  house  in 
Downham,  where  the  coach  stopped  to  change  horses,  and 
paid  for  the  carriage,  but  the  parcel  was  lost;  and  it  was 
proved  that  the  plaintiffs  had  frequently  received  parcels 
coming  by  coaches  to  the  White  Horse,  Fetter  Lane,  and 
that  they  were  aware  of  the  notice  there ;  but  there  was  no 
evidence  to  shew  that  their  agent  had  any  knowledge  of 
such  notice  at  the  time  he  delivered  the  parcel  at  the 
house  in  Downham;  and  Lord  Chief  Justice  Abbott  was 
of  opinion,  at  Nisi  Prius,  that,  as  the  plaintiffs  knew  of  the 
defendants*  notice  in  London,  they  ought  to  have  desired 
their  agent  not  to  send  parcels  containing  bank-notes  by 
any  coach  of  the  defendants,  and  the  plaintiffs  were  non- 


Co)  3  Burn.  &  Cress.  601 ;  S.  C.  5  Dow.  &  Ryl.  484; 

I  Carr.  8c  Pa\nic,  650. 
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suited  accordingly;  and  the   Court  in  Banc  confirmed         1828. 
the  ruling  of  the  Lord  Chief  Justice,  and  refused  to  set 
aside  the  nonsuit.     That  case  is  precisely  in  point,  and 
most  govern  the  present. 

Mr.  Seijeant  JVUdCf  in  the  course  of  the  last  Temiy 
shewed  cause. — If  this  notice  can  avail  the  defendants,  it 
would  equally  apply  to  coaches  of  which  the  defendants 
are  not  proprietors,  travelling  from  any  part  of  the  king- 
dom to  the  George  and  Blue  Boar.     Although  the  plain- 
tiffs were  aware  of  the  notice  there,  yet  it  was  proved  that 
their  agent  did  not  see  any  such  notice  in  the  oflSce  at 
Kettering,  and  it  did  not  appear  that  he  had  ever  been  in 
London.    The  Court  will  pause  before  they  adopt  the  de- 
drion  in  Mayhew  v.  Eames  to  the  extent  there  laid  down. 
Bat  that  case  is  distinguishable  from  the  present,  as  there, 
tbe  phintiffs  knew  that  the  coach  which  brought  their 
patcds  from  the  country,  and  which  they  were  frequently 
m  the  habit  of  receiving,  set  out  from  the  White  Horse, 
fitter  Lane,  and  they  were  also  aware  of  the  notice 
placed  in  the  office  there ;  but  here,  there  was  no  evidence 
that  the  plaintiff's  servant  at  Kettering  knew  that  the  coach 
in  which  the  parcel  was  to  be  forwarded,  started  from  the 
Gtorge  and  Blue  Boar,  or  that  the  plaintiffs  themselves 
were  aware  of  that  fact.     The  main  ground  on  which  the 
Court  of  King's  Bench  decided  in  Mayhew  v.  Eames,  was, 
that  the  knowledge  of  the  principal  was  the  knowledge  of 
the  agent;  and,  as  they  knew  the  coach  by  which  their 
parcels  were  sent  ran  from  the  White  Horse,  they  should 
li&ve  told  him  not  to  send  parcels  by  any  of  the  coaches 
c^ing  there;  but  if  the  construction  of  this  notice  be 
^tended  as  is  now  contended  for,  it  will  preclude  the 
public  from  all  protection.     Persons  in  the  country  cannot 
know  what  coaches  run  to  a  particular  house  in  London, 
^nd  they  do  not  always  run  to  the  same,  but  may  vary 
iurmg  the  course  of  every  journey;  and  even  admitting 


336 


CASES  IN  MICHAELMAS  TERM, 

]828.  that  the  plaintiffs  knew  the  practice  of  the  coach-office  at 
the  George  and  Blue  Boar,  it  was  incumbent  on  the  de- 
fendants to  shew  that  they  also  knew  that  the  coach  from 
Kettering  to  London  set  out  from  that  office ;  and  as  no 
notice  was  given  to  the  servant  at  Kettering,  the  plaintiffs 
have  a  right  to  look  to  the  defendants*  common  law  re- 
sponsibility as  carriers. 

Mr.  Serjeant  Andrews,  in  support  of  his  rule.    Although, 
at  common  law,  carriers  are  responsible  for  the  value  of 
goods  they  undertake  to  carry,  yet  that  rule  has  long  since 
been  relaxed,  and  it  is  now  fully  estabHshed  that  they  may 
limit  their  responsibiUty  by  making  a  special  contracti 
which  is  done  by  giving  notices  similar  in  terms  to  the 
present,  varying  according  to  the  practice  of  the  offices 
from  which  different  coaches,  belonging  to  different  pro- 
prietors,  set  out.    But,  here,  the  notice  must  be  con- 
strued according  to  common  sense,  and  in  connection  with 
the  facts  proved  at  the  trial;  and,  as  the  plaintiffs  bad 
an  establishment  at  Kettering,  as  well  as  in  London,  and 
were  in  the  constant  habit  of  sending  parcels  from  one 
place  to  the  other,  and  were  aware  of  the  notice  in  the 
office  of  London,  it  was  their  duty  to  inform  their  agent 
in  the  country  of  that  fact;  and  the  Court  will  now  as- 
sume that  he  had  such  notice.     Although,  in  Mayhew  v« 
Eames,  the  plaintiffs*  agent  was  guilty  of  a  fraud  by  writ — 
ing  the  word  "  mourning  '*  on  a  parcel  containing  bank — 
notes;  yet  the  Court  decided  on  a  principle  which  mus^ 
govern  the  present.     The  notice  in  question  applies  t 
the  proprietors  of  all  the  coaches  which  set  out  from  th 
George  and  Blue  Boar,  whether  parcels  be   delivere 
there  or  to  their  agents  in  the  country ;  and,  as  the  d 
fendants  were  proprietors  of  a  coach  running  from  th 
office,  and  as  the  plaintiffs  allowed  their  agent  to  serad 
parcels  by  such  coach,  the  knowledge  of  the  notice  having 
been  brought  home  to  them  is  sufficient  to  protect  the 
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fendants  from  the  loss  of  the  parcel  although  it  was  sent         ld28. 
by  an  agent  in  the  country. 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Best,  now  delivered  the  judgment 
of  the  Court  as  follows: — 

In  a  state  of  society  such  as  that  we  live  in,  in  which 
we  are  supplied  with  the  necessaries  and  conveniences 
of  life  by  an  interchange  of  the  produce  of  the  soil  and 
industry  of  every  part  of  the  world,  so  much  property 
must  be  entrusted  to  carriers,  that  it  is  of  great  import- 
ance that  the  laws  relating  to  the  carriage  of  goods  should 
be  rendered  simple  and  intelligible,  and  that  they  should 
be  such  as  to  provide  for  the  safe  conveyance  of  property, 
and,  at  the  same  time,  protect  the  carrier  against  risks,  the 
extent  of  which  he  cannot  know,  and  therefore  cannot  de- 
termine what  precautions  are  proper  for  his  security. 

Fearful  of  laying  down  any  rule  which  might  be  injuri- 
ous,  either  to  the  public,  or  to  those  most  useful  servants 
of  the  public,  common  carriers,  we  thought  it  right  to  avail 
ourselves  of  the  leisure  afforded  us  by  the  long  vacation, 
to  consider  of  the  cases  of  Macklin  v.  Waterhouse,  and 
Riley  v.  Horne. 

When  goods  are  delivered  to  a  carrier,  they  are  usually 
no  longer  under  the  eye  of  the  owner ;  he  seldom  follows 
or  sends  any  servant  with  them  to  the  place  of  their  desti- 
nation. If  they  should  be  lost  or  injured  by  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them, 
or  by  thieves  in  collusion  with  them,  the  owner  would  be 
unable  to  prove  either  of  these  causes  of  loss.  His  wit- 
nesses must  be  the  carriers'  servants,  and  they,  knowing 
that  they  could  not  be  contradicted,  would  excuse  their 
masters  and  themselves.  To  give  proper  security  to  pro- 
perty, the  law  has  added  to  that  responsibility  of  a  carrier 
which  immediately  arises  out  of  his  contract  to  carry  for  a 
reward,  viz.  that  of  taking  all  reasonable  care  of  it,  the 
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1828.         responsibility  of  an  insurer.     From  his  liability  as  an  in- 
surer, the  carrier  is  only  to  be  relieved  by  two  things,  both 
80  well  known  to  all  the  country  when  they  happen,  that 
no  person  would  be  so  rash  as  to  attempt  to  prove  that 
they  had  happened  when  they  had  not,  via,  the  act  of  God, 
and  of  the  King's  enemies.    As  the  law  makes  the  carrier  aa 
insurer,  and  as  the  goods  he  carries  may  be  injured  or  de- 
stroyed by  many  accidents,  against  wbich  no  care  on  tb^ 
part  of  the  carrier  can  protect  them;  he  is  as  much  entitled 
to  be  paid  a  premium  for  his  insurance  of  their  delivery  at 
the  place  of  their  destination,  as  for  the  labour  and  ex- 
pense of  carrying  them  there.     Indeed,  besides  the  rial^ 
that  he  runs,  his  attention  becomes  more  anxious,  and  hb 
journey  is  more  expensive,  in  proportion  to  the  value  of 
his  load.     If  he  has  things  of  great  value  contained  in  such 
small  packages  as  to  be  objects  of  theft  or  embezzlemeotj 
a  stronger  and  more  vigilant  guard  is  required,  than  wlien 
he  carries  articles  not  easily  removed,  and  which  offer  less 
temptation  to  dishonesty.     He  must  take  what  is  offered 
to  him,  to  carry  to  the  place  to  which  he  undertakes  to 
convey  goods,  if  he  has  room  for  it  in  his  carriage.     The 
loss  of  one  single  package  might  ruin  him.     By  means  of 
negotiable  bills,  immense  value  is  now  compressed  into  a 
very  small  compass;  parcels  containing  these  hills  ar^  con- 
tinually sent  by  common  carriers.     As  tlie  law  compels 
carriers  to  undertake  for  the  security  of  what  they  carry,  it 
would  be  most  unjust  if  it  did  not  afford  them  the  mean^ 
of  knowing  the  extent  of  their  risk.  Other  insurers  (whethejp 
they  divide  the  risk,  which  they  generally  do,  amongst  se- 
veral different  persons,  or  one  insurer  undertakes  for  the 
insurance  of  the  whole),  always  have  the  amount  of  what 
they  are  to  answer  for  specified  in  the  policy  of  insurance, 
If  the  extent  of  risk  is  ascertained  in, cases  in  which  per-r 
sons  are  not  obliged  to  insure,  and,  if  they  do  insure,  they 
may  fix  their  own  rate  of  premium,  there  is  greater  reason 
for  ascertaining  it,  where  one  is  compelled  to  become  an 
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insurer^  and  can  only  charge  what  the  magistrates  in  Ses-         1828. 
rions^  if  they  think  proper  to  settle  the  rates  of  carriage, 
will  allow  under  the  statute  of  WiUiam  and  Mary  (a),  and, 
where  no  such  rates  are  made,  what  a  Jury  shall  think 
reasonable.     It  would  be  inconvenient,  perhaps  impossi- 
Ue,  to  have  a  formal  contract  made  for  the  carriage  of 
erery  parcel,  in  which  the  value  of  the  parcel  should  be 
ipecifiedy  as  well  as  the  price  to  be  paid  for  the  carriage; 
but  it  would  add  very  little  to  the  labour  of  the  book-keep- 
er, if  he  entered  the  value  of  each  package,  and  gave  the 
person  who  brought  it  a  written  memorandum  of  such  en- 
try,  like  the  slips  now  made  on  an  agreement  for  a  policy 
of  insurance.     The  giving  of  such  memoranda  would  en- 
tirely put  an  end  to  the  litigation  which  the  notices  of  car- 
riers now  give  occasion  to,  and  would  make  the  practice 
of  carriers,  as  nearly  as  circumstances  will  permit,  conform- 
ftUe  to  that  of  all  other  insurers.     Perhaps  sucli  memo- 
randa might  bring  the  parties  within  the  reach  of  the 
itamp-laws ;  and  the  apprehension  of  this  may  have  pre- 
vented carriers  from  adopting  a  practice  so  effectual  for 
their  security,  and  driven  them  to  the  expedient  of  giving 
notices,  that  they  will  not  be  answerable  beyond  a  certain 
9uin,  unless  the  parcels  arc  entered  and  paid  for  as  parcels 
of  value.     In  Batson  v.  Donovan  (6),  the  Court  of  Kings 
JSench  considered  a  notice  of  this  sort,  the  knowledge  of 
vhich  was  brought  home  to  the  party  sending  goods,  as 
^uivalent  to  a  request  on  the  part  of  the  carrier  to  know 
the  value;  and  that  it  made  it  the  duty  of  the  otrner  of 
the  goods  to  apprize  the  carrier  that  the  parcel  was  of  va- 
lue.   The  Legislature  would  probably  think,  if  its  attention 
were  called  to  the  subject,  that  a  stamp-duty  on  contracts 
relative  to  inland  carriage  would  be  a  very  heavy  and  very 
inconvenient  tax,  and  would  remove  the  objection  to  writ- 
ten evidence  of  such  contracts.     A  carrier  has  a  right  to 

(«)  3  &4  W.  &  M.  c.  12,  9.  24.  ih)  4  Bam.  &  Aid.  21. 
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1828.  ^  know  the  value  and  quality  of  what  he  is  required  to  carry. 
If  the  owner  of  the  goods  will  not  tell  him  what  his  goods 
are,  and  what  they  are  worth,  the  carrier  may  refuse  to 
take  charge  of  them:  but,  if  he  do  take  charge  of  them, 
he  waives  his  right  to  know  the  contents  and  value.  It  is 
the  interest  of  the  owner  of  goods  to  give  a  true  account 
of  their  value  to  a  carrier,  as,  in  the  event  of  a  loss,  he 
cannot  recover  more  than  the  amount  of  what  he  has  told 
the  carrier  they  were  worth ;  and  he  cannot  recover  more 
than  their  real  worth,  whatever  value  he  may  have  put  on 
them  when  he  delivered  them  to  the  carrier.  It  was  de- 
cided in  Gibbon  v.  Paynton  (a),  that  any  artifice  made  use 
of  to  induce  a  carrier  to  think  that  a  parcel  of  jewelry 
contained  only  things  of  small  value,  would  prevent  the 
owner  from  recovering  for  the  loss  of  his  parcel.  In  Kenr 
rig  V.  Eggleston  (6),  it  was  held,  that  the  owner  was  not 
required  to  state  all  the  contents  of  his  parcel,  but  that  it 
was  for  the  carrier  to  make  a  special  acceptance.  In  Tyly 
and  another  v.  Mortice  (c),  in  which  the  preceding  case 
is  recognized  and  confirmed,  it  is  said,  that  the  true  prin- 
ciple is,  that  the  carrier  is  only  liable  for  what  he  is  fairly 
told  of.  In  Titchburne  v.  White  (d),  it  was  determined, 
that  a  carrier  is  answerable  for  money,  although  he  was 
not  told  that  the  box  delivered  to  him  contained  any  mo- 
ney, unless  he  was  told  that  the  box  did  not  contain  money, 
or  he  accepted  it  on  the  condition  that  it  did  not  contain 
money.  It  may  be  collected  from  these  authorities,  that 
it  is  the  duty  of  the  carrier  to  inquire  of  the  owner  as  to 
the  value  of  his  goods,  and  that,  if  he  neglect  to  make 
such  inquiry,  or  to  make  a  special  acceptance,  and  cannot 
prove  knowledge  of  a  notice  limiting  his  responsibility,  he 
is  answerable  for  the  full  value  of  the  goods,  however  great 
it  may  be.     This  is  a  convenient  rule.     It  imposes  no  dif- 

(c)  4  Burr.  2298.  (h)  Aleyn,  93.  (c)  Cartli.  485. 

((/)  I  Stra.  146. 
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ficolty  #n  the  carrier.    He  knows  his  own  busmess  and  the        1 H28. 
laws  relative  to  it.     Many  persons  who  have  occasion  to 
send  their  goods  by  carriers,  are  entirely  ignorant  of  what 
Aey  ought  to  do  to  insure  their  goods.     Justice  and  poli- 
cy require  that  the  carrier  should  be  obliged  to  tell  them 
what  they  should  do.     Although  a  carrier  may  prove  that 
the  owner  of  goods  knew  that  the  carrier  had  limited  his 
responsibility  by  a  sufficient  notice;  yet,  if  a  loss  be  occa- 
sioned hj  grass  negligence,  the  notice  will  not  protect  him. 
Every  man,  who  undertakes,  for  a  reward,  to  do  any  ser- 
?ice,  obliges  himself  to  use  due  diligence  in  the  perform- 
ance of  such  service.    Independently  of  his  responsibility 
as  an  insurer,  a  carrier  is  liable  for  gross  negligence.    This 
pomt  is  setded  by  Sleai  v.  Fogg  (a),   Wright  v.  SneH  (6), 
Birieit  v.  WiUan  (c),  Beck  v.  Evans  {d),  and  Bodenham  v, 
Betmeii  (e).    The  Jury  are  to  decide  what  is  gross  negli- 
gence.    We  may,  however,  observe,  that  the  most  anx- 
iously attentive  person  may  slip  into  inadvertence  or  want 
of  caution.    Such  a  slip  would  be  negligence,  but  not  such 
a  degree  of  negligence  as  would  deprive  a  carrier  of  the 
protection  of  his  notice.    The  notice  will  protect  him,  un- 
less the  Jury  think  that  no  prudent  person,  having  the 
care  of  an  important  concern  of  his  own,  would  have  con- 
ducted himself  with  so  much  inattention  or  want  of  pru- 
dence as  the  carrier  has  been  guilty  of.    If  a  notice  touch- 
iog  the  responsibility  of  the  carrier  be  given,  it  matters  not 
by  whom  it  is  given,  or  in  what  form,  if  it  inform  the  own- 
er of  the  goods,  that  the  carrier,  by  whom  he  proposes  to 
send  them,  will  not  undertake  for  their  safe  conveyance, 
unless  paid  a  premium  proportioned  to  their  value.     We 
have  estaUised  these  points — that  a  carrier  is  an  insurer 
of  the  goods  that  he  carries — that  he  is  obliged,  for  a  rea- 
sonable reward,  to  carry  any  goods  that  are  offered  him, 

(a)  5  Bam.  &  Aid.  342.  (<0  3  Camp.   267;    S.  C.  16 

(6)  Id.  350.  East,  244. 

(c)  2  Bam.  &  Aid.  356.  (<)  4  Price,  31. 
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1828.  .  to  the  place  to  which  be  professes  to  carry  goods,  if  b^ 
carriage  will  bold  them,  and  be  is  infonped  of  their  quality 
and  value^— that  he  is  not  obliged  to  take  a  package,  the 
owner  of  which  will  not  inform  him  what  are  its  contents, 
and  of  what  value  they  are — that,  if  he  do  not  ask  for  this  in- 
formation, or  if,  when  he  asks  and  is  not  answered,  he  stiU 
takes  the  goods,  he  is  answerable  for  their  ai|K>unt,  wbat^ 
ever  that  may  be — that  he  may  limit  his  responsibtUty  as 
an  insurer,  by  notice;  but  that  a  notice  will  not  protect  him 
against  the  consequences  of  a  loss  by  gross  negligence. 

Let  us  see  how  these  principles  bear  on  the  two  cases 
now  under  our  consideration. 

In  Macklin  v.  Waterhouse,  the  notice  was  in  these 
words: — "  Take  notice.  The  proprietor  of  this  office  wiD 
not  be  accountable  for  any  parcel  or  package  exceeding 
the  value  of  Jive  pounds,  unless  entered  as  such  and  paid 
for  accordingly."  A  Mr.  Weeks  was  the  keeper  of  this 
office,  at  which  parcels  were  received  and  booked  for  se- 
veral coaches,  belonging  to  different  proprietors.  No  evi* 
dence  was  given,  that  IVeeks,  the  proprietor  of  the  office, 
was  the  same  Weeks  who  was  one  of  the  defendants,  or 
that  the  plaintiff  or  his  agent  knew  that  the  office-keeper 
had  any  interest  in  this  coach.  No  one  can  collect  from 
the  notice,  that  the  proprietor  of  the  office  has  any  thing 
to  do  with  any  of  the  coaches  that  take  parcels  from  that 
office.  If  he  had  by  his  notice  told  those  who  had  occa- 
sion to  go  to  his  office,  that  none  of  the  proprietors  oF- 
coaches  that  took  parcels  from  it,  would  be  responsible^ 
such  a  notice  would  have  been  sufficient.  The  personal 
who  carry  parcels  to  coach-offices,  are  generally  servasta 
and  other  persons  who  cannot  have  much  knowledge  of. 
matters  of  this  sort.  The  notice  should  be  plain,  anct  easi* 
ly  understood  by  such  persons.  They  are  not  to  be  re- 
quired to  determine,  whether  a  notice  given  by  the  keep- 
er of  a  coach-office  must  apply  to  the  risks  undertaken 
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by  all  the  coach  proprietors  whose  coaches  Are  loaded  162B. 
from  that  office.  This  is  a  case  without  sufficient  notice, 
and  the  defendants  are  subject  to  the  unlimited  responsi- 
UHly  of  coannon  carriers.  It  is  not  necessary  to  decide 
itt  this  case,  whether,  if  it  had  been  shewn  that  Weeks  was 
a  proprietor  of  the  coach,  a  notice  given  by  him  as  pro- 
tnrletor  of  the  office,  could  form  a  special  condition  in  his 
cOdCract  as  a  coach  proprietor.  This  is  an  answer  to  the 
pc»iiit  inade  at  the  trial,  that  the  notice  \ti  this  case  should 
have  been  stated  in  the  declaration;  for,  as  there  was  no 
mfficUmU  notice,  it  is  the  same  as  if  there  was  no  notice. 
But  it  was  said,  that  the  declaration  stated,  that  the  loss 
tas  through  the  negligence  of  the  defendant,  and  that  there 
was  DO  proof  of  any  negligence.  Certainly  not  sufficient 
proof  of  gross  negligence ;  but,  as  there  was  no  notice, 
the  allegation  of  loss  by  negligence  was  not  a  material  alle- 
gation, and  no  proof  of  it  was  necessary. 

If,  however,  any  proof  of  such  allegation  was  necessary, 
a  los9,  the  cause  of  which  is  not  shewn,  is  sufficient  evi« 
deuce  of  sitnple  negligence,  although  not  of  gross  negli- 
geiice.  The  book-keeper  deposed  to  a  conversation  with 
the  female  servant  who  brought  the  parcel,  which  slie 
did  not  contradict,  but  merely  said  that  she  did  not  recol- 
lect it*  It  was  not  considered  at  the  trial,  that  what  passed 
4it  this  comrersation  limited  the  responsibility  of  the  de- 
fmdaats.  I  did  not,  therefore,  put  it  to  the  Jury  to  say, 
whether  or  not  they  believed  that  a  conversation  to  the 
effect  deposed  to  had  passed.  The  book-keeper  swote 
that  the  woman  who  brought  the  parcel  said,  '*  that  it 
was  a  parcel  of  consequence;  that  he  asked  her  if  it  was 
a  parcel  of  value;  and  that  shef  said  that  it  waJs,  but  that 
she  did  not  know  what  its  value  was;  and  that  the  book- 
keeper tcAi  her  it  ought  to  be  insured."  These  were  the 
#ords  icsed  by  the  witness.  To  talk  of  insurance  to  a 
country  servant  was  not  the  way  to  inform  her  what  it  was 
proper  for  her  to  do.  This  agent  of  the  defendants  should 
have  told  the  servant,  when  she  said  she  did  not  know  the 
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1828.  value  of  the  parceli  to  go  back  to  her  master  and  ask  hbn 
what  the  value  of  his  parcel  was,  that  the  agent  might  know 
what  to  charge  him  for  the  carriage  of  it;  and  thatj  until 
he  knew  the  risk  that  his  employers  were  to  be  answer- 
able for^  he  would  not  take  charge  of  the  parcel.  Instead 
of  this,  he  took  it;  and  it  was  lost:  and  it  was  the  only 
parcel  that  was  lost.  That  I  might  conform  to  the  opinion 
of  the  majority  of  the  Court  oi Kings  Bench  in  Batsan  v. 
Donovan,  I  asked  the  Jury  whether  the  servant  or  agent  of 
the  plaintiff  had  been  guilty  of  any  negligence,  or  failed  in 
her  duty  to  the  carriers.  They  answered  in  the  negative, 
and  I  think  their  answer  was  the  proper  one.  As  the  car- 
rier took  the  parcel,  witliout  requiring  to  know  its  value,  and 
without  insisting  that  it  should  be  entered  and  paid  for  accord- 
ing to  its  value,  he  took  it  without  any  limitation  of  his  com 
mon-law  responsibility,  and  must  be  answerable  for  its  loss* 
It  is  unnecessary  for  us  to  decide  whether  the  entrust-; 
ing  valuable  property  to  a  servant,  of  whom  the  carrier 
chose  to  give  no  account  at  the  trial,  was  sufficient  to  au- 
thorize the  Jury  to  find  that  the  carrier  had  been  guilty 
of  that  degree  of  negligence  which  would  deprive  him  of 
the  protection  of  a  proper  notice. 

In  Riley  v.  HornCf  I  was  of  opinion,  at  the  trial,  that 
the  notice  did  not  apply  to  the  journey  to  London*  The 
Court  of  King's  Bench  has  determined,  that  such  a  notice 
applies  to  the  journey  back  as  well  as  to  the  journey- 
out.  A  carriage  that  returns  to  a  place,  must  have  gone 
from  it;  and,  therefore,  a  notice  from  the  proprietors  of 
coaches  going  from  it,  may  be  applied  to  their  return 
journey.  But,  to  give  effect  to  such  a  notice,  it  must 
be  proved,  that  the  person  who  sent  goods  on  that  same 
journey,  knew  that  the  coach  came  from  the  George 
and  Blue  Boar,  London.  In  this  case  the  phuntiffs  had 
establishments  in  the  country  and  in  London^  and  were 
constantly  in  the  habit  of  sending  parcels  from  London  to 
the  country,  and  from  the  country  to  London^  by  thb  coach. 
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II  is  most  probable^  thereforei  that  the  Jury  would  have 

found  that  the  plaintiffs  knew  that  the  carriage  set  out  from 

the  Oeorge  and  Blue  Boar;  and  that  this  notice  applied  to 

its  jotimey  out  and  home.     As  I  thought  that  the  notice 

was  not  so  plain  and  direct  as  it  ought  to  have  been^  and» 

tlierefore,  did  not  leave  it  to  the  Jury  to  say^  whether  or 

not  the  plaintiffs  knew  that  the  coach  was  one  that  started 

from  the  George  and  Blue  Boar^  there  ought  to  be  a  new 

trial  m  this  case^  that  the  question  may  be  put  to  the  Jury. 

In  Maeklin  v.  fFaterhouse,  the  rule  must  be — 

Discharged. 

In  Jiilejf  V.  Home,  the  rule  for  a  new  trial  must  be 

made — 

Absolute  (a). 

(«)  Coomgtm  ▼.  WUlan,  Cow's  ▼.  Waterhouie,  3  Carr.  &  Payney 
N.  P.  C.  115;  Stephenton  v.  Hart,  318;  .S.  C.  1  Mood.  &  Malk.  154. 
1  Moore  &  Payne^  357;  Bradley 
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RiDDF.LL  r.  Sutton,  Executrix  of  Sutton.  -S^^^Kl 

*  Nov,  24/A. 

[IS  was  an  action  of  debt,  on  an  award.     The^r*^  Debt  ii  main- 
Count  of  the  declaration  stated,  that,  by  articles  of  agree-  an'ezenitM^ 
^entmade  the  Slst  December,  1822,  between  the  plain-  f"^^^  "*^^ 

'  '  '^  in  purtuance  or 

tiff  of  the  one  part,  and  the  defendant,  as  the  executrix  of  «  mbmiiiion  by 

iv        Wm  after  the 

William  James  Suiton,  deceased,  of  the  other  part,  after  death  of  hit  tea- 
reciting  therein,  that  divers  disputes  and  differences  had  ^^^^"^^2^ 
arisen,  and  were  then  depending  between  the  plaintiff  and  jj^*"^*)* "® 
the  defendant  as  executrix  as  aforesaid,  respecting  certain  tion;  as  the  ex- 
unsettled  accounts  between  them,  which  they  had  mutually  ^ting  to  a^re- 

ferenoe,  with- 
out protesting 
against  the  reference  being  taken  as  an  admission  of  assets,  admits  that  he  has  assets. 

By  an  agreement,  after  redting  that  divers  disputes  and  differences  had  arisen  and  were  depend- 
ing between  the  plaintiff  and  defendant,  as  executrix,  respecting  certain  unsettled  accounts  between 
UMBBy  and  that,  for  finally  settling  anch  differences,  it  was  agreed  that  the  matters  in  dispute  should 
be  refrrred  to  the  final  award  of  two  arbitrators.  Plea,  by  the  executrix,  that  no  eyidenoe  was  oiSer^ 
«d  of  aawtf,  bdbre  die  arbitrators,  nor  did  she  admit  that  she  had  any : — Held,  iH,  on  general  de- 
uuncr,  as  it  imputed  misconduct  to  the  arbitrators,  which  is  not  the  suliject  of  a  plea,  but  only  a 
frouni  to  tff^y  to  the  Court  to  set  aside  the  award* 
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1823.        agreed  to  refer  to  the  award  and  determination  of  the  per- 
iiioDEXL       ^^^^  thereinafter  named :  therefore,  for  the  finally  settling 
^-  such  dbputes    and   differences,  it  was  (amongst  other 

things)  agreed  by  and  between  the  parties  thereto,  mutu« 
ally  and  reciprocally,  that  the  said  matters  in  dispute  be- 
tween them  should  be,  and  they  were  thereby  referred  to 
the  final  award  and  determination  of  2\  iZ.  and  T.  JB.,  so 
as  they  should  make  their  award  in  writing,  on  or  before 
the  20th  January i  then  next;  and  if  they  should  not  do  so, 
the  matters  in  difference  were  to  be  referred  to  the  award 
and  determination  of  such  person  as  umpire,  as  should  be 
named  in  manner  thereinafter  mentioned,  and  the  costs  of 
the  reference  and  of  the  award  were  to  be  in  the  discre- 
tion of  the  said  arbitrators  or  umpire.     The  plaintiff  then 
averred,  that  the  said  T.  R.  and  T.  B.,  having  taken  upon 
themselves  the  said  arbitration,  and  having  heard  and  duly 
weighed  the  allegations  and  proof9  a(  both  the  smd  p«r- 
ties  concerning  the  matters  in  difference  so  referred  to  them 
as  aforesaid,  and  having  examined  the  various  books,  ac- 
counts, papers,  and  writings  relating  to  the  said  matters 
in  dispute,  and  also  the  parties  themselves,  did,  in  due 
manner,  and  within  the  time  limited  for  making  the  said 
award,  to  wit,  on  the  18th  January,  1823,  make  their 
award  and  determination  of  and  concerning  the  said  mat- 
ters in  dispute  so  referred  to  them  as  aforesaid,  in  writing, 
under  their  hands;  and  that,  by  the  said  award,  the  sakl 
71  /2.  and  T.  B,  found  that  there  remained  a  balance  dm 
from  the  said  defendant  to  the  said  plaintiff,  of  the  siua 
of  54/.  Osm  lOic^.,  and  they  did  therefore  thereby  awards 
order,  and  direct,  the  payment  of  such  balance  to  be  made 
by  the  defendant  to  the  plaintiff,  on  or  bef<H:e  the  3^1  st 
March,  tlien  next,  and  they  did  thereby  further  award, 
order,  and  direct,  that  each  of  the  said  parties  in  difference 
should  pay  his  and  her  own  costs  and  charges  attending 
the  same  reference.     The  plaintiff  then  alleged,  that  the 
defendant,  executrix  as  aforesaid,  did  not  nor  would  oii» 
the  said  3 1st  March,  1823,  make  payment  lo  the  plaintiff, 
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of  the  said  balance,  or  sum  of  ML  Os.  l0^d.f  in  the  said         )89a 
award  mentioned,  or  any  part  thereof,  nor  has  she  since 
pud  the  samCi  but  wholly  refused  and  neglected  so  to  do. 

The  #^co»il  count  was  similar  to  the  first,  with  the  except 
tion  of  setting  out  the  award  in  terms,  and  not  at  length. 
To  these  were  added  counts  for  money  paid,  and  on  an  ac- 
count stated. 

Tbe  defendant  pleaded,  Firsi^  nondeiin^,  to  the  whole 
declaration,  on  which  issue  was  joined ;  Secondly,  plene  ad* 
mnistravH,  as  to  the  first  and  second  counts ;  and  Lastly, 
that  no  evidence  was  given  or  offered  before  the  said  71 
R,  and  71  B.  on  occasion  of  the  said  arbitration,  nor  did 
they  receive  any  proof,  nor  was  it  admitted  by  or  on  be- 
half of  the  said  defendant,  that  she,  the  defendant,  as  exe- 
cutrix as  aforesaid,  had,  at  any  time  before  the  making  of 
die  said  supposed  award  in  the  said  first  and  second 
counts  in  the  declaration  mentioned,  in  her  hands,  any 
goods,  chattels,  monies,  or  effects,  which  were  of  the  said 

Wittiam  James  Sutton,  deceased,  at  the  time  of  his  death, 

to  be  administered. 
The  plaintiff  demurred  to  the  second  and  last  pleas; 

and  the  defendant  joined  in  demurrer.     The  cause  now 

came  on  for  argument,  when — 

Mr.  Serjeant  Russell,  in  support  of  the  demurrer,  sub- 
mitted that  both  the  pleas  were  bad  in  law.  First,  as  to 
the  plea  of  plene  administravit ;  although  a  submission  by 
an  executor  or  administrator  is  not  of  itself  an  admission 
of  assets,  yet  in  Barry  v.  Rush  {a),  where  the  defendant 
^und  himself,  as  administrator,  to  abide  by  an  award  to 
l^made  touching  matters  in  dispute  between  his  intestate 
^d  another,  and  the  arbitrator  awarded  that  the  defend- 
^tj  09  administrator,  should  pay  a  certain  sum,  it  was 
bdd,  that  he  could  not  plead  plene  administravit  to  an 

(«)  1  Term  Rep.  691. 
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1828.        action  of  debt  on  the  bond ;— and  it  was  thiere  contendedi 
that  the  defendant  was  not  bound  by  the  terms  of  the 
award,  to  pay  the  money  awarded  absohtielyf  but  only  as 
administrator^  out  of  the  assets  of  the  intestate;  but  Mr. 
Justice  Ashhurst  said :  **  There  is  no  doubt  but  that  this 
plea  is  bad;  for  the  entering  into  the  bond  amounts  to  an 
admission  of  assets;  and  the  defendant  shall  not  afterwards 
be  permitted  to  dispute  it.    The  bond,  given  by  the  de- 
fendant, to  abide  by  the  award,  was  an  undertaking  to  psy 
whatever  sum  the  arbitrator  should  award,  without  any  re- 
gard to  assets:"  and  Mr.  Justice  BuUer  said:  '*  Thb  u  a 
bond  given  by  the  administrator,  by  which  he  bound  him- 
self, hb  heirs,  executors^  and  administrators.    The  ques- 
tion then  is,  whether  he  has  bound  himself /^erfoiiai/jf  or 
not?  and  I  think  there  can  be  no  doubt  but  he  has.**    Al- 
though it  may  be  said,  that  that  case  was  qualified  by  the 
subsequent  decision  in  Pearson  v.  Henry  (a),  yet  that  was 
not  an  action  on  an  award,  but  an  action  of  assumpsUf  for 
goods  sold  and  delivered  to  the  defendant's  intestate,  and 
the  plea  was  plene  adminisiravit  alone: — the  plaintiff,  in 
order  to  prove  assets  in  the  defendant's  hands,  gave  in 
evidence  a  submission  by  him  as  administrator,  and  the 
award  itself  was  produced,  whereby  it  appeared  that  the 
sum  of  S,014Z.  was  awarded  to  be  due  from  the  intestate's 
to  the  bankrupt's  estate  (whose  assignee  the  plaintiff  was), 
without  saying  by  whom  it  was  to  be  paid^  and  it  was 
there  contended,  that,  as  the  arbitrators  had  not  awarded 
the  sum  found  to  be  due  from  the  intestate's  estate,  to  be 
paid  by  the  administratory  nor  had  found  any  assets  in  his 
bands,  out  of  which  such  payment  was  to  be  made,  the 
Court  could  not  presume  assets,  from  the  mere  circum- 
stance of  the  defendant's  submitting  to  arbitration;   and 
Lord  Kenyon  said  (6) :   *^  The  case  of  Barry  v.  Rmshy 
was  very  properly  decided,  but  it  does  not  affect  the  pre- 


(a)  b  Term  Rep.  6.  (6)  Id*  T. 
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tent    There,  the  defendant  submitted  in  broad  terms  to        IS28. 
pay  whatever  should  be  awarded,  and  the  arbitrator  did 
award  that  he  shomld  pay  a  certain  sumj  whereas,  here, 
the  arbitrator  has  only  ascertained  the  amount  of  the  debt 
due  from  the  intestate,  but  has  not  directed  the  d^endant 
to  pay  ii.     It  is  impossible  then  to  say  that  the  arbitrator 
derided  that  the  defendant  had  assets,  and  the  submission 
to  arbitration  by  an  administrator  is  not,  of  itself,  an  ad- 
nuBsion  of  assets."    There,  however,  for  any  thbg  that  ap- 
pears to  the  contrary,  the  submission  might  have  been 
merely  for  the  arbitrators  to  take  accounts ;  but  here  the 
unsettled  accounts,  and  all  matters  in  dispute  between 
the  plaintiff  and  defendant,  were  referred,  and  were  to 
be  finally  settled.    But  the  case  of  Worthington  v.  Bar- 
hm  (a),  appears  to  be  expressly  in  point,  and  conclusive 
of  the  question.     That  was  a  motion  for  an  attachment 
against  the  defendant,  as  administratrix,  for  non-payment 
of  a  sum  awarded  to  the  plaintiff;  and,  on  its  being  con- 
tended that  the  defendant  had  no  assets,  and  that  the  sub- 
mssion  by  her  was  not  an  admission  of  assets,  Lord  Kenyon^ 
iiid:  *'The  decision  in  Pearson  v.  Henry  must  be  taken 
vith  reference  to  the  facts  of  that  case.     There,  the  arbi- 
trator only  ascertained  the  amount  of  the  demand,  without 
ordering  the  administrator  to  pay  it:  but  here  the  arbitra- 
tor has  awarded  that  the  defendant ^  the  administratrix^ 
shall  pay  the  plaintiff's  demand.     The  submission  to  ar- 
bitration by  the  administratrix  was  a  reference  not  only 
of  the  cause  of  action,  but  also  of  the  other  question,  whe- 
ther or  not  the  administratrix  had  assets.     And  as  the  ar^ 
ffitfatar  has  awarded  tlie  defendant  to  pay  the  amount  of 
^^tiainiiff*s  demand^  it  is  equivalent  to  determining,  as  be- 
tween these  parties,  that  the  administratrix  had  assets  to 
P^y  this  debt.*'    So  here,  the  arbitrators  have  not  only  * 

(a)  7  Term  Rep.  453. 
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1828.         found  that  there  was  a  balance  due  from  the  defendant  to 

RiDDELL       ^^®  plaintiff,  but  that  it  amounted  to  a  certain  sum,  which 

V.  they  directed  her  to  pay  him  on  or  before  a  given  day. 

SUTTOIf 

In  Robson  and  another,  assignees  ftc,  v. -^  Lord  Eldon 

said  (a):  "  If  an  executor  or  administrator  think  fit  to  re- 
fer generally  all  matters  in  dispute  to  arbitration,  without 
protesting  against  the  reference  being  taken  as  an  admis- 
sion of  assets,  it  will  amount  to  such  an  admission ;"  and  In 
re  Wansborough  v.  Dyer{b)f  where  an  award  directed  the 
trustees  of  an  insolvent  debtor  to  pay  costs,  the  Court 
said,  "  that  the  trustees,  by  entering  into  the  arbitration 
bond,  confessed  that  they  had  sufficient  funds.'*  So,  here, 
as  the  arbitrators  were  empowered  finally  to  settle  certain 
disputes  and  differences  between  the  plaintiff  and  defend- 
ant, it  amounts  to  an  admission  by  the  latter  that  she  had 
assets  in  her  hands. 

With  respect  to  the  last  plea,  that  no  evidence  was 
given  or  offered  before  the  arbitrators,  nor  did  they  re- 
ceive any  proof,  nor  was  it  admitted  by  the  defendant, 
that  she  had  assets — such  plea  is  clearly  bad.  If  the 
defendant  had  no  assets,  it  would  have  formed  part  of 
her  defence,  and  she  ought  to  have  shewn  it ;  it  must, 
therefore,  be  now  assumed  that  she  admitted  them.  If 
the  plaintiff  had  brought  an  action  against  her,  she  must 
have  pleaded  that  fact,  and  if  she  did  not  adduce  it  before 
the  arbitrators,  she  must  suffer  for  her  own  neglect  or  de- 
fault. She,  at  all  events,  ought  to  have  protested  against 
the  reference  being  taken  as  an  admission  of  assets :  and, 
in  Braddick  v.  Thompson  (c)  it  was  held,  that  partiality 
and  improper  conduct  in  an  arbitrator,  in  making  his  award 
without  hearing  the  defendant  and  his  witnesses,  cannot 
be  pleaded  in  bar  to  an  action  on  a  submission-bond  con- 
ditioned for  the  performance  of  an  award,  but  is  only  mat- 
ter for  application  to  the  equitable  jurisdiction  of  the  Court 

\,o)  2  Rose's  B.  C.  50.  (A)  2  Chit.  Rep.  40.  (c)  8  East,  344. 
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to  set  aside  the  award;  and  in  a  note  by  Mr.  Serjeant         1828. 
WUUams  to  the  case  of  Veale  v.  Warner ,  he  says  (o) :       rjddell 
"  There  seems  to  be  no  case  or  dictum^  where  a  plea  of  ^' 

Sutton. 

thia  sort  has  been  held  to  be  pleadable ;  nor  a  precedent 
of  such  a  plea  to  be  found  in  any  of  the  books  of  entries." 
On  these  grounds,  neither  the  second  nor  the  last  pleas  can 
be  supported,  and  the  plaintiff  is  entitled  to  judgment. 

Mr.  Seijeant  StarkSf  contra. — The  declaration  is  bad 
both  in  form  and  in  substance^  as  the  defendant  is  de- 
teryiied  throughout  as  executrix,  and  charged  as  such,  and 
the  action  is  founded  in  debt  on  a  simple  contract,  which 
cannot  be  supported  against  an  executrix.      Mr.   Ser- 
jeant fFilliams,  in  a  note  to  TurbilVs  case  (6),  says,  '^  an 
action  of  debt  upon  simple  contract  does  not  lie  against  ex- 
ecutors or  administrators,  because,  as  they  are  presumed 
to  be  ignorant  of  the  contract  made  by  their  testator  or  in- 
testate, they  cannot  wage  their  law ;"  and  Pinchons  case  (c). 
Bodges  V.  Jane  (rf)>  and  Oreswick  v.  Armery  {e)  are  re- 
ferred to  as  authorities  to  that  effect.     But,  looking   at 
the  terms  of  the  submission,  and  taking  it  altogether,  it  is 
quite  clear  that  it  was  not  a  submission  of  all  matters  in 
difference  between  the  plaintiff  and  defendant;  but  merely 
a  reference  of  *'  certain  unsettled  accounts,*'  which  the 
arbitrators  were  empowered  to  adjust.     They,  therefore, 
have  exceeded  their  authority  by  directing  the  defendant 
to  pay  the  plaintiff  a  certain  sum,  or  ordering  such  pay- 
isenttobe  made  by  the  defendant,  without  finding  or  shew- 
ing that  she  had  assets ;  and  they  have  not  stated  out  of 
what  fund  the  balance  due  to  the  plaintiff  was  to  be  paid. 
The  differences  or  disputes  must  relate  to  those  between 
the  pbiintiff  and  the  intestate,  and  the  arbitrators  did  not 


(o)  I  Wms.  Saund.  327  a,  n.  (3).         {d)  Styles,  199. 

(^)Id.68,n.  (2).  (f)  Id.  228. 
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1828.         state  in  what  character  the  defendant  was  to  make  the 
P  payment;  but  they  merely  found  a  balance  to  be  due  from 

V.  her  to  the  plaintiffi  which  they  ordered  to  be  pud  on  or 

before  a  certain  day ;  and  if  she  had  no  assets  she  could 
not  have  been  liablci  nor  could  she  be  chargeable  out  of 
her  own  funds.  In  all  the  cases  which  have  been  relied 
on  for  the  plaintiff,  the  submission  was,  in  point  of  sub- 
stance, of  all  matters  in  difference;  and  in  Lovct  executor, 
V.  Honeyboume  (a),  a  cause,  and  all  matters  in  difference 
between  the  testator  of  an  executor  and  the  defendant, 
were  referred,  and  the  arbitrator  awarded  that  a  certain 
sum  was  due  to  the  defendant  upon  the  balance  of  ac- 
counts, and  directed  the  executor  to  pay  the  money  out  of 
the  assets  on  a  given  day,  without  having  ascertained  whe- 
ther, in  point  of  fact,  the  executor  had  assets  to  pay  the 
sum  awarded  on  the  day  appointed,  or  not;  and  although 
it  was  held,  that  the  award  was  not  void  for  uncertainty  io 
that  respect,  yet  Lord  Chief  Justice  Abbott  said :  ''  It  is 
enough  to  say,  for  the  present,  that  that  part  of  the  award 
which  fixes  the  balance  due  is  certain  beyond  all  manner 
of  question,  though  the  other  part  of  it  may  not  conclude 
the  plaintiff  from  questioning  whether  he  has  any  assets 
or  not  to  pay  the  money;"  and  Mr.  Justice  Holroyd  said: 
''  The  arbitrator  awards  that  the  money  shall  be  paid  by 
the  plaintiff  out  of  the  assets,  upon  a  day  which  he  fixes, 
f'.  e.  if  there  are  any  assets  in  his  hands '  at  that  time. 
If  the  plaintiff  had  fully  administered  at  that  time,  be 
would  not  be  bound  to  pay,  even  according  to  the  terms 
of  the  award.'*  In  Worthington  v.  Barlow^  Lord  Kenyan 
said,  that  the  submission  by  the  administratrix  was  a  re- 
ference, not  only  of  the  cause  of  action  but  also  of  the 
question,  whether  or  not  the  administratrix  had  assets; 
and  Pearson  v.  Henry  is  decidedly  in  favour  of  the  de- 
fendant.    Although,  by  the  terms  of  the  submission,  iL, 

(a)  4  DovT.  &  Ryl.  814. 
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mis  agreed,  that,  for  the  finally  settling  disputes  and         1828. 
differences,  the  matters  in  dispute  between  the  plaintiff  "     " 

and  defendant  should  be  referred;  yet  such  disputes  could  v, 

only  refer  to  the  unsettled  accounts  between  the  plaintiff 
and  the  testator,  which  were  the  immediate  antecedent  $ 
and,  as  the  defendant  was  only  sought  to  be  charged  in 
lier  character  of  executrix,  she  might  either  shew  that 
ike  had  no  assets,  or  that  they  had  been  legally  ex- 
liaiisted  before  she  was  called  on  to  pay  the  sum  awarded 
to  the  plaintiff.  At  all  events,  the  award  does  not  oper- 
ate as  a  bar  to  any  future  proceedings  at  law  between  the 
parties;  for,  in  Ravee  v.  Farmer  (a),  it  was  decided)  that 
an  award  made  upon  a  reference  of  all  matters  in  differ^ 
mce  between  the  parties,  did  not  preclude  the  plaintiff  from 
abewing  that  a  particular  difference  did  not  exist  at  the 
time  of  the  submission,  or  was  not  brought  under  the  no- 
tice of  the  arbitrators ;  and  here,  as  the  defendant  has  al- 
leged in  her  last  plea  that  no  evidence  was  given  before 
the  arbitrators  that  she  had  assets,  and  that  she  did  not 
admit  that  fact,  the  plea  is  good  in  law,  or  raises  matter 
of  defence  to  be  gone  into  and  proved  at  the  trial. 

Mr.  Serjeant  Russell  in  reply. — Although  it  has  been 
said,  that  the  declaration  is  improperly  framed,  as  debt  on 
simple  contract  does  not  lie  against  an  executrix  or  person- 
al representative,  yet  that  objection  applies  only  to  debts 
contracted  by  the  testator  or  intestate,  and  not  to  cases 
where  contracts  are  made  by  an  executor  or  administrator 
himself.     At  all  events,  it  is  a  mere  technical  objection, 
and,  although  it  was  held   in  Barry  v.  Robinson  (6),  that 
aa  administrator  could  not  be  sued  in  debt  upon  a  simple 
contract  of  his  intestate,  yet  it  was  on  the  ground  that  he 
^uld  not  wage  his  law,  and,  therefore,  that  the  adminis- 

(fl)  4  Term  Rep.  146.  (6)  I  New  Rep.  293. 
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1828.         trator  would  be  deprived  of  a  defence  which  his  intestate 
might  have  had;  and,  although  the  Court  there  denied 
V.  that  the  wager  of  law  had  become  obsolete,  yet,  in  King  v. 

Williams  (a),  where,  to  debt  on  simple  contract,  the  de- 
fendant pleaded  nil  debet  per  legem  ^  and  applied  to  the 
Court  to  assign  the  necessary  number  of  compurgators  to 
wage  his  law,  the  Court  discountenanced  the  proceeding, 
and  refused  to  make  any  order  as  to  the  number  required 
by  law.  The  true  distinction  is,  between  a  debt  contract- 
ed by  a  testator,  and  a  debt  contracted  by  his  executor  or 
personal  representative.  In  the  one  case,  the  doctrine  of 
wager  of  law  applies,  but  in  the  other  it  does  not,  as  the 
testator,  if  living,  could  not  have  waged  hb  law,  the  con- 
tract not  being  then  in  existence,  but  made  by  his  repre- 
sentative after  his  decease.  The  case  of  Lave  v.  Honey* 
bourne  is  altogether  distinguishable  from  the  present,  as 
there  the  arbitrator  expressly  directed  the  executor  to  pay 
the  sum  awarded  to  the  defendant  out  of  the  assets  in  his 
hands,  as  executor :  he,  therefore,  could  not  be  personally 
liable ;  and  here,  as  the  arbitrators  have  awarded  the  de- 
fendant to  pay  the  balance  found  to  be  due  to  the  plainti£P, 
it  is  tantamount  to  their  finding  that  she  had  assets  in  her 
hands  from  which  that  payment  was  to  be  made. 

Lord  Chief  Justice  Best. — The  last  plea  has  been  most 
ingeniously  framed,  and  an  attempt  has  been  made  by  a 
new  mode  to  induce  us  to  try  the  merits  of  an  award,  but 
I  am  clearly  of  opinion  that  the  plea  is  bad  in  point  of  law. 
This  is  an  action  of  debt,  brought  against  the  defend- 
ant, as  executrix  of  one  Sutton^  on  an  award,  founded  on 
an  agreement  between  the  plaintiff  and  the  defendant  as 
such  executrix,  to  refer  certain  matters  in  dispute  between 
them,  respecting  some  unsettled  accounts,  to  two  arbitra- 
tors, who  have  made   their  award  accordingly.     It  has 

(a)  4  Dow.  &  Ryl.  3. 
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been  objected^  in  the  first  place^  that  the  declaration  is         1828. 
bid  in  form  and  in  substance,  as  an  action  of  debt  upon 

^  RiDDELL 

simple  contract  does  not  lie  against  an  executor.     But  the  p. 

SuTTO V 

principle  on  which  that  decision  was  foundedi  is,  that  an 
executor  cannot  wage  his  law  of  a  debt  contracted  by  his 
testator,  as  the  former  must  be  presumed  to  be  ignorant 
of  the  nature  of  the  contract  made  by  the  latter.  Although 
the  wager  of  law  may  not  have  fallen  altogether  into  dis- 
nse,  yet  it  has  long  since  been  considered  obsolete,  and 
ought  now  to  be  abolished  and  got  rid  of.  Still,  however, 
that  doctrine  can  only  apply  to  contracts  or  promises  made 
by  a  testator,  and  cannot  be  extended  to  a  case  like  the 
inesent,  where  the  contract  or  undertaking  to  abide  by  the 
terms  of  the  award  originated  with  the  executrix  her- 
self, who,  necessarily,  knew  much  more  of  the  subject 
batter  of  the  disputes  than  the  testator  could  possibly 
bave  done,  as  the  accounts  between  the  two  latter  must 
bave  been  referred  to  and  examined  after  his  death.  It 
seems,  too,  that  wager  of  law  can  only  be  resorted  to  in 
actions  of  debt  upon  simple  contracts  between  the  parties, 
without  deed  or  specialty,  and  if  so  it  cannot  apply  to 
the  case  of  an  award  made  in  writing.  Secondly^  a  ques* 
tion  has  been  raised  as  to  whether  the  plea  of  plene  ad* 
minUiravit  is  a  proper  plea,  and  affords  an  answer  to 
the  plaintiff's  demand.  I  am  of  opinion  that  it  does 
Dot.  The  case  of  Robson  v. appears  to  me  to  con- 
tain all  the  good  sense  that  bears  on  this  subject.  There, 
the  Lord  Chancellor  held,  that  a  reference  of  all  matters 
b  dispute  by  assignees  of  a  bankrupt,  and  an  award 
thereupon,  directing  them  to  pay  a  sum  of  money,  is  con- 
clusive upon  them  as  to  assets;  and  his  Lordship  said, 
that  he  could  see  no  distinction  between  the  assignee  of  a 
bankrupt  and  an  executor  or  administrator;  and  that,  if 
the  latter  thought  fit  to  refer  generally  all  matters  in  dis- 
pute to  arbitration,  without  protesting  against  the  reference 
being  taken  as  an  admission  of  assets,  it  will  amount  to 

A  A  2 
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IR28.        such  an  admission.     If^  on  a  reference,  an  executor  does 

RiDDELL       °^^  protest  that  he  has  no  assets  fai  the  first  instance,  he 

f-  ought  not  to  be  allowed  to  do  so  afterwards;  if  he  were, 

Sutton.  _.  ,__  ,  ^, 

the  opposite  party  would  be  put  to  the  expense  of  the  ar- 
bitration for  no  purpose.  On  principle,  a  submission  to 
arbitration  should  be  considered  in  the  same  light  as  if  an 
action  were  brought  against  an  executor,  in  which,  if  he 
omitted  to  plead  that  he  had  no  assets,  it  would  be  pre- 
sumed that  he  had;  and  he  could  not  afterwards  set  it  up 
as  a  ground  of  defence.  It  has  been  further  objected, 
that  the  arbitrators  have  exceeded  their  authority,  in  di- 
recting payment  to  be  made  by  the  defendant;  as,  by  the 
terms  of  the  submission,  they  were  limited  to  the  investi- 
gation and  arrangement  of  certain  unsettled  accounts,  and 
finding  a  balance.  If,  indeed,  the  submission  was  confin- 
ed to  a  mere  adjustment  of  accounts,  or  the  arbitrators 
had  not  directed  by  whom  the  balance  was  to  be  paid,  we 
should  be  bound  by  the  case  of  Pearson  t.  Henry;  but  the 
agreement,  as  set  out  in  the  declaration,  recites,  that  dis- 
putes and  differences  had  arisen  and  were  depending  be- 
tween the  plaintiff  and  defendant  respecting  certain  un- 
settled accounts,  and  that,  for  the  Jinatty  settling  such  dis- 
putes and  differences,  it  was  agreed  that  the  said  matters 
in  dispute  between  the  parties  should  be  referred  to  the 
final  award  and  determination  of  the  arbitrators.  Now, 
the  obvious  meaning  of  that  is,  not  merely  that  they  should 
take  an  account  and  ascertain  the  balance  due,  hut  finally 
to  settle  the  disputes  between  the  parties;  and  that  could 
only  be  done  by  their  directing  payment  of  the  balance 
found  to  be  due.  But,  it  has  been  said,  that  the  arbitra- 
tors could  not  be  authorized  to  direct  payment  without 
finding,  or  requiring  evidence  of,  assets,  and,  therefore, 
that  the  last  plea  is  an  answer  to  the  action.  But  an  al- 
legation that  *'  no  evidence  was  offered  before  the  arbitra- 
tors, nor  did  the  defendant  admit  that  she  had  any  assets 
of  the  testator  in  her  hands  before  the  making  of  the 
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award"  is  not  the  proper  subject  of  a  plea.    If  the  arbitra-         1S28. 
tors  had  misconducted  themselyes  or  improperly  rejected       r,doell 
eridence  tendered  to  them,  the  proper  course  would  be  to  »• 

apply  to  set  aside  the  award.     For  any  thing  that  appears 
on  the  face  of  the  plea,  the  defendant  might  have  admitted 

that  she  had  assets,  and,  if  she  did  not  dispute  that  fact, 

the  arbitrators  were  justified  in  presuming  that  she  had. 

On  these  grounds,  I  am  of  opinion  that  the  plaintiff  is  en« 

tided  to  judgment. 

Mr.  Justice  Park. — I  entertain  no  doubt  whatever  in 
this  case.  '  The  last  plea  goes  to  shew  that  the  arbitrators 
ha?e  been  guilty  of  misconduct.  If  so,  it  would  be  a 
ground  for  setting  aside  the  award ;  for,  in  WilU  v.  Mac^ 
fornuei  (a),  partiality  in  arbitrators  was  not  even  allowed 
to  be  given  in  evidence  in  an  action  of  debt  upon  an  award ; 
ttd  the  Court  there  said,  "  there  is  no  case  where  this 
matter  has  been  pleaded.'*  On  looking  at  the  recital 
in  the  agreement,  by  which  the  disputes  between  the 
parties  were  referred,  it  appears  to  me  to  be  manifest  that 
the  defendant  admitted  that  she  had  assets  at  the  time ; 
for  it  is  stated  that  certain  disputes  had  arisen  respect- 
ing some  unsettled  accounts,  which  disputes  were  to  be 
finally  settled  and  determined  by  the  arbitrators:  that 
could  only  be  done  by  their  directing  payment  of  the  sum 
they  might  find  to  be  due  on  the  balance  of  such  accounts* 
With  respect  to  the  objection  to  the  declaration,  the  dis* 
tinction  taken  by  my  brother  Russell  appears  to  me  to  be 
a  complete  answer,  and  I  concur  with  my  Lord  Chief  Jus- 
tice, that  neither  the  second  nor  last  pleas  can  be  sup- 
ported* 

Mr.  Justice  Burrouoh. — The  first  and  second  counts 
^the  declaration  being  founded  expressly  on  the  award, 

* 

(^)  2  WUs.  148. 
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1828.         the  doctrine  as  to  the  wager  of  law  cannot  apply,  as  the 
^     '  instrument  was  in  writuig.     The  arbitrators  were  em- 

V.  powered  to  take  into  consideration  all  disputes  between 

the  parties,  and  had  also  full  authority  to  award  pajnnent 
in  the  manner  they  have  done.  If  the  defendant  thinks 
she  has  any  remedy,  she  may  apply  to  a  Court  of  equity, 
where  an  inquiry  may  be  instituted  whether  she  has  assets 
or  not.  If  she  has,  there  can  be  no  doubt  but  that  the 
plaintiff  is  fairly  and  justly  entitled  to  them;  and  it  ap- 
pears to  me  that  she  admitted  that  she  had  assets,  when 
she  agreed  that  the  unsettled  accounts  should  be  referred 
and  adjusted. 

Mr.  Justice  Gaselee. — On  looking  at  the  record,  1 
thought  the  point  so  clear,  that  I  did  not  expect  that  any 
attempt  would  be  made  to  support  either  the  second  or 
last  pleasy  and  I  am  now  clearly  of  opinion  that  the  plain- 
tiff is  entitled  to  judgment.  There  is  no  ground  what- 
ever for  the  objection  with  respect  to  the  wager  of  law; 
as  the  contract  on  which  the  action  is  founded,  was  enter- 
ed into  by  the  defendant,  as  executrix,,  since  the  death  of 
the  testator;  and,  although  that  proceeding  is  not  obso- 
lete, yet  it  appears,  from  the  case  oiKing  v.  Williams^  that 
the  Court  would  not  assist  a  party  resorting  to  it.  With 
respect  to  the  question  of  assets,  independently  of  what 

was  said  by  Lord  Eldon,  in  Robson  v. ,  I  have  always 

understood  the  rule  to  be,  that  a  submission  to  arbitration 
by  an  executor,  is,  in  general,  considered  as  a  reference, 
not  only  of  the  cause  of  action,  but  also  of  the  question  whe- 
ther or  not  he  has  assets ;  and  that  when  an  arbitrator  has 
awarded  an  executor  to  pay  a  certain  sum  of  money,  as  in 
Worthington  v.  Barlow^  it  is  equivalent  to  his  determining 
that  assets  existed^  By  the  terms  of  the  agreement,  it 
must  be  implied  that  the  defendant  had  assets  at  the  time, 
and  unless  she  protested  against  it  before  the  arbitrators, 
they  were  empowered  to  award  payment  in  the  manner  they 
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We  done*    Although  the  defendant  might  have  pleaded 
that  a  particular  matter  in  difference  was  notified  to  the  ar- 
bitrators before  their  award  was  made,  and  that  they  ne- 
^ected  to  decide  upon  it,  according  to  the  case  of  Mitchell 
f.Siavelejfia),  still  the  plaintiff  might  have  repUed  that  no 
nch  matter  was  subjected  to  the  arbitrators*  considera- 
tioDt  by  which  he  would  call  on  the  defendant  to  prove 
die  fact,  as  was  done  in  Ravee  v.  Farmer;  but,  as  the 
plea  tends  to  impute  misconduct  to  the  arbitrators,  it  is 
clearly  bad,  according  to  the  cases  of  Wills  v.  Maccar^ 
mekf  and  Braddick  v.  Thompson. 
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RiDDELL 
0. 

Sutton. 


Judgment  for  the  plaintiff. 


(a)  16  East,  58. 


ViCKERS  9.  GaLLIMORE. 


This 


Monday^ 
Nov.  2Ath. 

was  an  action  of  trespass  for  breaking  and  enter-  in  trespass  for 

ing  the  plaintiff's  close,  called  the  yard,  and  pulling  down  entj^  "^jj,"** 

and  destroying  his  wall,   and  converting  the  materials  pWnurs  close, 

thereof  to  the  defendant's  own  use.    The  defendant  plead-  pleaded  not 

ed,/ir*^— not  guilty.     5eco«rf/y— a  private  foot-way,  by  ^^nlj^piew 

prescription.      7%irrf/y— a  common  and  public  way  on  {"jf  hj^jf^^j*' 

foot,  along  the  said  close.     Fourthly — that  the  defendant  The  plaintiff 

.  Joined  issue  on 

was  seised  of  a  messuage  or  dwelling-house,  near  to  and  the  plea  of  not 
adjoining  the  close,  and  that  he  and  his  servants  had  a  Jhi^o^h^'yie*^,^ 
foot-way  from  the  door  of  the  said  house,  alon sr  and  over  ""^  ^^^  awign- 

l^     .  °  ed  extra  vtam. 

the  close,  to  fetch  and  carry  water,  at  all  times  of  the  year.  The  defendant 
fjfthly — that  the  defendant  had  a  foot-way  over  and  along  the*traTen«s°" 

and  suffered 
J  ^  judgment  by 

^*vilt  on  the  new  assignment  The  Jury  found  a  verdict  for  the  plaintiff  with  one  shilling  dam- 
2<>>  on  the  plea  of  not  guilty,  and  assessed  the  damages  on  the  new  assignment  at  40/.  and  the  de- 
^o^t  had  a  verdict  on  one  of  the  special  pleas : — Held,  that  the  plaintiff  having  been  compelled 
^  go  down  to  trial  on  the  general  issue,  he  was  entitled  to  the  general  costs  of  the  cause ;  and 
|^*<«Ds  that  the  defendant  ought  to  liave  withdrawn  the  general  issue  when  he  suffered  judgment 
"7  ^fimlt  on  the  new  fMsignment. 
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1828.         the  close  at  all  times.    Sia:thly^that  he  had  a  right  to  pasa 
and  repass  over  the  close,  to  go  to  a  place  for  water:  and 
V.  Lastly — the  defendant  justified  pulling  down  the  wall,  as 

ALLiMOBB.  -^  obstructed  an  ancient  light  or  window  in  his  said  dwell- 
ing-house* The  plaintiff,  in  his  replication,  join^  issue 
upon  the  plea  of  not  guilty,  and  traversed  the  right  of  way 
and  obstruction,  as  alleged  in  the  special  pleas,  and  new 
assigned  extra  viam.  The  defendant  joined  issue  on  the 
traverses  in  those  pleas  mentioned,  and  suffered  judgment 
by  default,  on  the  new  assignment. 

At  the  trial,  before  Mr.  Justice  Bayley,  at  the  last  As- 
sizes at  York,  the  Jury  found  a  verdict  for  the  plaintiff, 
on  the  plea  of  not  guilty,  with  one  shilling  damages,  and  on 
all  the  other  issues  joined  on  the  special  pleas,  except  the 
fourth,  on  which  a  verdict  was  found  for  the  defendant 
The  damages  on  the  judgment  by  default,  on  the  new  as- 
signment, were,  by  the  recommendation  of  the  learned 
Judge,  and  consent  of  the  parties,  assessed  at  forty  shil- 
lings, on  an  understanding  that  the  amount  should  make 
no  difference,  nor  affect  the  question  as  to  the  costs. 

Mr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  postea  should  not  be  delivered  over  to  the  defendant 
or  his  attorney,  and  he  submitted,  that,  as  the  defendant 
had  obtained  a  verdict  on  the  fourth  plea,  which  embraced 
all  the  substantial  merits  of  the  cause,  as  the  only  question 
was,  whether  he  had  a  right  to  go  over  the  plaintiff's  close 
to  obtain  water  from  a  common  or  public  watering  place, 
he  was  entitled  to  the  general  costs  of  the  cause. 

Mr.  Serjeant  Wilde,  now  shewed  cause.  The  case  of 
House  V.  The  Treasurer  to  the  Commissioners  of  the 
Thames  and  Isis  Navigation  (a),  is  expressly  in  point,  to 

(d)  6  B.  Moore,  324 ;  5.  C.  3  Brod.  &  Bing.  1 1  /. 
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shew,  that|  under  the  circumstances^  the  plaintiff  is  entitled         1828. 
to  his  general  costs.    There,  in  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's  closes,  the  defendant  v. 

pleaded  the  general  issue  to  the  whole  declaration,  and 
leveral  special  pleas  as  to  part,  and  the  plaintiff  new 
assigned,  and  the  defendant  suffered  judgment  by  default 
as  to  the  new  assignment;  and  the  plaintiff  was  bound  to 
go  to  trial,  to  get  rid  of  the  general  issue,  which  would 
otherwise  have  barred  hia  whole  action,  and  he  could  not, 
by  any  other  means,  have  obtained  damages  on  the  judg- 
ment by  default: — it  was  held,  that  the  plaintiff  was  entitled 
to  the  general  costs  of  the  cause,  including  those  of  the 
trial,  although  the  Jury  found  a  verdict  for  the  defendant 
on  one  of  the  special  pleas,  the  costs  of  such  issue  being 
deducted  (but  not  allowed  to  him)  on  that  issue.  So,  in 
Longden  v.  Bourn  (a),  in  trespass  for  cutting  down  trees, 
the  defendant  pleaded  not  guilty,  and  several  other  pleas, 
justifying  the  cutting  down  the  trees,  as  a  nuisance  for 
obstructing  a  highway;  to  which  the  plaintiff  replied, 
joining  issue  on  the  plea  of  not  guilty,  and  denying  the 
highway ;  and  new  assigned  cutting  down  the  trees  extra 
viam;  and  the  defendant  joined  issue  on  the  special  pleas, 
and  suffered  judgment  by  default  on  the  new  assignment:— 
The  Jury  having  found  a  verdict  for  the  plaintiff  on  the 
general  issue,  and  for  the  defendant  on  the  issues  on  the 
special  pleas,  and  assessed  damages  on  the  new  assign- 
ment— it  was  held  that  the  plaintiff  was  entitled  to  full 
costs,  except  upon  the  issues  on  the  special  pleas;  and  that 
the  defendant  was  not  entitled  to  costs,  even  on  those  is- 
sues. In  a  note  to  the  case  of  Green  v.  Jones  (b),  it  is  said : 
''As  the  slightest  excess  is  sufficient  to  entitle  the  plaintiff 
to  a  verdict  on  a  new  assignment,  which,  according  to  se- 
veral decisions,  gives  him  all  the  costs,  it  is  evidently  very 

(a)  I  Barn.  &  Cress.  278. 
(b)  1  Wms.  SauDd.  5th  Edit.  300,  (a),  n.  [f]. 
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1828.        dangerous  for  the  defendant  to  plead  to  the  new  assign* 
menty  and  hence  the  observation  of  the  learned  Serjeant^ 
V.  ( Williams)  that  *  in  most  cases  it  is  a  prudent  thing  to 

let  judgment  go  by  default  on  the  new  assignment.*     For, 
though  the  doing  so  ensures  the  plaintiff  his  costs  as  far 
as  such  judgment;  yet,  if  he  proceed  to  trial  on  the  special 
plea,  and  fail,  the  defendant  will  be  entitled  to  the  gene- 
ral costs;  for  the  plaintiff  might  have  entered  a  nolle  prO' 
sequi  as  to  that  plea,  and  assessed  his  damages  on  the 
new  assignment  before  the  Sheriff — Thornton  v.  William^ 
son  (a).     The  defendant,  however,  must  take  care  that  a 
plea  of  not  guilty  to  the  declaration  be  not  left  entire  on 
the  record,  when  judgment  by  default  is  suffered  on  the 
new  assignment;  for,  if  it  be,  it  is  held  that  the  plaintiff 
cannot  assess  his  damages  before  the  Sheriff,  but  is  com* 
pelled  to  go  to  trial  on  such  plea  of  not  guilty,  notwith* 
standing  the  judgment  by  default;  and  that  this  brings  the 
case  within  that  class  in  which  it  is  determined,  that,  where 
the  plaintiff  succeeds  in  part  of  his  demand,  and  fails  in 
the  rest,  he  is  entitled  to  the  general  costs,  deducting  his 
costs  on  those  parts  in  which  he  fails,  but  not  allowing  the 
defendant  his  costs  thereon:  but  that,  where  the  defendant 
suffers  judgment  by  default  as  to  part,  and  succeeds  on  all 
the  issues  as  to  the  rest,  he  is  entitled  to  the  general  costs, 
in  like.manner  as  he  is  when  he  succeeds  on  any  one  plea 
which  goes  to  the  whole  cause  of  action.     Perhaps  the 
proper  mode  of  entering  the  judgment  by  default  to  the 
new  assignment  may  be  somewhat  in  this  form:  '  And  the 
said  defendant,  relinquishing  his  said  plea  by  him  first  above 
pleaded  to  the  said  declaration,  so  far  as  the  same  plea 
relates  to  the  said  trespasses  above  newly  assigned,  says 
nothing  in  bar  or  preclusion  of  the  said  trespasses  above 
newly  assigned,  wherefore,  &c.'    There  is  nothing  incon* 
gruous  in  this,  for  the  new  assignment  is  virtually  contain- 

00  13  East,  191. 
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ed  in  the  declaration^  and  it  is  on  that  ground  entirely         1828. 
that  the  judgment  in  House  v.  The  Thames  Commissioners^       Vickeri 
proceeds.*'    That  appears  to  be  founded  on  a  sound  prin-  v. 

ciple,  and  is  precisely  in  point;  for  here,  as  the  defendant 
had  not  withdrawn  the  general  issue  of  not  guilty  ^  but  left  it 
entire  on  the  record,  he  thereby  compelled  the  plaintiff  to 
go  down  to  trial;  and  as  he  obtained  a  verdict  upon  the 
issue  on  that  plea,  he  is  entitled  to  the  posiea,  and  to  the 
general  costs  of  the  cause. 

Mr.  Serjeant  Crass,  in  support  of  his  rule. — The  de- 
fendant having  obtained  a  verdict  on  a  plea  which  raised 
the  only  material  question  between  the  parties,  and  which 
m  substance  embraced  the  whole  and  the  substantial 
cause  of  action,  he  is  entitled  to  the  general  costs  of  the 
cause.  The  subject-matter  of  dispute  was  the  plaintiff's 
having  erected  a  wall  to  prevent  the  defendant  and  others 
from  procuring  water  at  a  spring;  and,  as  it  was  consider*^ 
ed  a  public  nuisance,  he  was  perfectly  justified  in  abating 
it,  and  the  Jury  have  so  found.  The  case  of  Longden  v. 
Bourn  is  distinguishable,  as  there  the  damages  were  as- 
aessed  for  the  plaintiff  at  100/.  on  the  new  assignment, 
whilst  here,  the  damages  were  merely  nominal,  and  were 
not  to  affect  any  question  that  might  arise  as  to  the  costs. 
In  House  v.  The  Treasurer  of  the  Thames  Navigation, 
the  declaration  contained  several  counts,  and  several  dis- 
tinct trespasses  were  charged,  and  the  defendant  plead- 
ed a  licence  to  pari  only,  on  which  plea  alone  he  obtain- 
ed a  verdict;  and  the  learned  Judge  who  tried  the  cause 
certified  that  the  trespass  was  wilful  and  malicious.  Here, 
however,  the  plaintiff  was  not  obliged  to  go  to  trial,  as  he 
might  have  let  judgment  go  by  default  on  the  issue  which 
was  found  against  him;  and,  in  Thornton  v.  William' 
son  (a),  where  one  issue  was  found  for  the  defendant,  he 

(ri)  13  East,  191. 
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1828.        was  held  to  be  entitled  to  the  general  costs  of  the  trial, 
VicKERs       ^^tbough  another  issue  was  found  for  the  plaintiff.     But 
V.  the  latest  decision  on  this  subject  is  that  of  Other  v.  CSo^ 

vert  (a),  where,  in  trespass  quare  clausum  fregity  some 
issues  were  found  for  the  plaintiff,  and  others  for  the  de- 
fendant, and  the  Court  took  time  to  consider  as  to  the  plain- 
tiff^s  right  to  costs;  and  Mr.  Justice  Park^  in  delivering 
the  judgment  of  the  Court,  said,  that  ^^  the  point  had 
been  fully  considered  in  Benett  v.  Coster  (6),  where  the 
Court  felt  themselves  bound  by  the  authority  of  Vivian  v. 
Blake  (c),  which  established  the  principle,  that  a  plaintiff 
has,  in  no  case,  a  right  to  costs,  except  where  he  is  entitled 
to  judgment  on  the  whole  record;  and  that,  where  the  de- 
fendant obtains  a  verdict  on  an  issue  to  a  plea  which  goes 
to  i?ie  whole  of  the  plaintiff's  cause  of  action,  the  defend- 
ant is  entitled  to  the  general  costs  of  the  cause,  and  the 
plaintiff  to  the  costs  of  those  issues  only  which  are  found 
for  him ;  and  that  the  costs  of  those  issues  mean  the  costs 
of  the  pleadings  only."  And,  in  Harder  v.  Rand  (d),  in 
trespass  for  breaking  and  entering  the  plaintiff's  close,  the 
defendant  pleaded  a  public  right  of  way  over  it,  and  the 
plaintiff  took  issue  thereon,  and  new  assigned  the  trespass 
extra  viam,  upon  which  the  defendant  suffered  judgment 
to  go  by  default;  and,  at  the  trial,  the  Jury  found  a  ver- 
dict for  the  defendant  on  the  right  of  way,  and  one  shill- 
ing damages,  by  consent ,  on  the  new  assignment:  it  was 
held,  that  the  defendant  was  entitled,  on  the  issue  found 
for  him,  to  the  general  costs  of  the  trial ;  and  that  the  plain- 
tiff  was  entitled,  on  the  new  assignment,  to  no  more  costs 
than  damages.  The  principle  to  be  deduced  from  all 
the  cases  is,  that,  where  issues  are  found  both  for  the 
plaintiff  and  defendant,  the  Courts^  look  at  the  merits  of 


(fl)  8  B.  Moore,  239;  S,  C,  1      Bred.  &  Bing.  465. 

Bing.  275.  (0  1 1  EaiJt,  263. 

{b)A  B.  Mooff,   110;  5.  C.  1  (r/)  9  Price,  336. 
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the  case;  and,  if  a  verdict  be  found  for  the  latter,  which         l82d. 
goes  to  the  whole  cause,  or  the  substance  of  the  action,  he       vickers 
is  entitled  to  the  general  dosts.  v. 

OALLIMORr. 

Lord  Chief  Justice  Best. — The  question  raised  in  this 
case  appears  to  me  to  have  been  decided  by  this  Court 
and  the  Court  of  King's  Benchy  in  House  v.  The  Trea- 
surer of  the  Thames  and  Isis  Navigation,  and  in  Lang'- 
den  V.  JBoumy  to  which  we  were  referred  by  my  brother 
Wilde*  The  pleadings  in  those  cases  were  precisely 
the  same  as  here,  viz,  not  guilty,  upon  which  issue  was 
joined;  and  several  special  pleas  of  justification  under  a 
right  of  way,  and  a  licence,  which  pleas  were  traversed  by 
the  plaintiff  in  his  replication,  and  he  new  assigned  extra 
viam^  The  defendant  suffered  judgment  by  default  on 
the  new  assignment,  and  the  Jury  found  a  verdict  for  him 
on  the  issues  joined  on  the  special  picas,  and  for  the  plain- 
tiff on  the  plea  of  not  guilty;  and  it  was  held,  in  the  for- 
mer case,  that,  as  the  defendant,  by  pleading  the  general 
issue,  made  it  necessary  for  the  plaintiff,  in  order  to  get 
rid  of  that  plea,  to  go  down  to  trial,  he  was  entitled  to  the 
general  costs  of  the  cause.  Here,  the  defendant  might 
and  ought  to  have  withdrawn  his  plea  of  not  guilty,  when 
he  suffered  judgment  to  go  by  default  on  the  new  assign- 
ment, as  the  plaintiff  could  not  assess  his  damages  before 
the  Sheriff.  In  Harber  v.  Rand,  it  appears  that  the  de- 
fendant only  pleaded  a  justification  of  a  right  of  way,  with- 
out the  general  issue,  which  distinguishes  it  from  those  cases 
to  which  I  have  before  adverted,  and  by  which  we  must  be 
bound.  Although  it  has  been  said,  that,  if  a  verdict  be 
found  for  the  defendant  on  an  issue  which  goes  to  the 
merits  of  the  cause,  or  the  substance  of  the  action,  he  is 
entitled  to  the  general  costs,  yet  that  is  not  the  prin- 
ciple on  which  we  must  decide.  We  can  only  look  at  the 
record ;  and  if  the  defendant  has  incumbered  it  with  an 
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1828.        unnecessary  plea,  he  must  suffer  for  it.    The  general  issue 
^   "  '  '      of  not  guilty  had  nothing  to  do  with  the  justice  or  merits 
V.  of  the  case.     The  sole  ground  of  defence  for  pulling 

4LLIM0RE.  down  the  wall,  was,  that  it  obstructed  the  defendant  from 
obtaining  water  from  a  well  or  spring ;  and,  by  allowing  the 
plea  of  not  guilty  to  stand,  it  went  to  the  whole  of  the 
trespasses  laid  in  the  declaration,  and  amounted  in  fact 
to  a  total  denial  of  having  pulled  down  the  wall.  The 
plaintiff,  therefore,  was  put  to  the  expense  of  calling 
witnesses  to  prove  the  whole  trespass.  I  agree  to  the 
mode  suggested  by  the  learned  editors  of  Mr.  Serjeant 
Williams's  notes  to  Saunders's  Reports  (of  the  value  of 
which  it  is  impossible  to  speak  took  highly),  that  the  de- 
fendant ought  not  to  have  left  the  plea  of  not  guilty  entire 
on  the  record. 

Mr.  Justice  Park. — I  think  this  case  falls  expressly 
within  the  principle  established  in  House  v.  The  Trea* 
surer  of  the  Thames  Navigation,  in  which  case  I  fully 
concurred  with  the  Court  in  the  judgment  delivered  by 
the  late  Lord  Chief  Justice  Dallas;  and  that  decision  is 
strengthened  by  the  case  of  Langden  v.  Bourn. 

Mr.  Justice  Burrough. — The  merits  of  the  case  are 
entirely  out  of  the  question,  on  a  motion  of  this  description. 
We  can  only  look  at  the  record;  and,  as  the  defendant  al« 
lowed  the  general  issue  to  stand,  after  having  suffered 
judgment  by  default  on  the  new  assignment,  he  compelled 
the  plaintiff  not  only  to  go  down  to  trial,  but  to  be  at  the 
expense  of  proving  the  whole  of  the  trespasses  laid  in 
the  declaration;  and,  as  the  Jury  have  found  a  verdict  for 
him  on  that  plea,  he  is  entitled  to  the  general  costs. 

Mr.  Justice  Gaselee. — The  cases  of  House  v.  The 
Thames  Navigation,  and  Langdeti  v*  Bourn,  appear  to  me 
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to  be  precisely  in  point;  and  the  case  o( Harder  v.  Rand 
is  distinguishable,  as  there  the  defendant  merely  pleaded 
a  justification  of  a  right  of  way. 

Rule  discharged  (a). 


1828. 

ViCKERS 

V. 

Gallimore. 


(a)  The  same  point  was  de- 
termiDed  by  the  Court  of  Ex- 
chequer  in  the  case  of  Booth  y. 
Ibbotsan,  I  Younge  &  Jervis,  354, 
where  the  defendant  pleaded  the 
fneral  issue  to  the  whole  decla- 
lation,  and  justified  as  to  part  of 
the  trespasses,  and  the  plaintiff 
newly  assigned,  to  which  the  de- 
fendant suffered  judgment  by  de- 
fanlty  and  the  Jury  found  a  ver- 
£ct  for  the  plaintiff  on  the  gene- 
ral issue  with  one  shilling  dama- 
ges, and  assessed  the  damages  up- 


on the  new  assignment  at  one  far- 
thing, with  forty  shillings  costs; 
and  it  was  held,  that  the  plaintiff, 
being  bound  to  go  down  to  trial 
to  get  rid  of  the  general  issue, 
which  would  otherwise  have  bar- 
red his  whole  action,  he  was  enti- 
tled to  his  full  costs  of  the  trial,  al- 
though the  Jury  found  a  verdict 
for  the  defendant  upon  the  special 
pleas,  which  covered  part  of  the 
trespasses;  the  costs  of  the  issues 
on  such  pleas  being  deducte<l,  but 
not  allowed  to  the  defendants. 


AuNER  and  Another,  Executors  of  Burrows,  deceased, 

V,  Cattell,  the  Elder, 


Monday, 
Nov.  24M. 


A  RULE  nisi  was  obtained  by  Mr,  Serjeant  Adams,  on  The  defendant 
a  former  day  in  this  Term,  on  the  part  of  the  defendant,  ^*''\"»  obtained 

•^  '  *  'a  rule  nut  to 

that  the  venue  in  this  case  might  be  changed  from  Lon-  change  the  ve- 

don  to  Warwickshire,  on  an  affidavit,  which  stated  that  the  don  to  Warwick 

cause  of  action,  if  any,  arose  in  the  county  o(  TVartvick,  Sda^t  ^usc*^" 

and  not  (as  laid  in  the  declaration)  at  London^  or  elsewhere  '*'"  ^f^?  °" 

^  '  anafBdaTitof 

out  of  the  county  of  Warmick,  the  plaintiff's 

attorney,  which 
stated  that  the 
defendant's  at- 
torney had  said 
that  he  should 
change  the  ve- 
nae, as  the  statute  9  Geo,  4,  c.  14,  would  come  into  operation  before  the  cause  could  be  tried,  and 
that  he  should  thereby  defeat  the  plaintiff,  as  he  had  no'promise  in  writing.    Besty  C.  J.,  and  Park^ 
i^  were  of  opinion  that  the  venue  ought  not  to  be  changed.     Burrough,  J.  and  Gaselee,  J.,  thought 
otherwise,  and  that  the  defendant's  attorney  should  be  allowed  to  answer  the  a£Sdavit;  but,  as  he 
fiuled  to  do  so  satisfactorily,  the  rule  was  eventually  discharged. 

It  seems  that  the  first  section  of  the  statute  9  Geo  4,  c.  1 4,  has  a  retrospective  operation,  and  applies 
to  parol  acknowledgments  made  before  its  provisions  came  into  effect. 


Mr.  Serjeant  Merewether  afterwards  shewed  cause,  on 


s 


18^. 


Amner 
Cattell. 
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an  affidavit  of  the  plaintiffs*  attorney,  which  stated,  thati 
previously  to  the  commencement  of  the  action,  he  wrote 
to  the  defendant's  attorney,  informing  him  of  the  defend- 
ant's admissions  and  promises  of  payment  of  the  debt 
sought  to  be  recovered  by  the  plaintiffs  in  this  suit,  and 
the  names  of  the  witnesses  to  prove  the  same;  thati  in- 
stead of  serving  the  defendant  with  a  copy  of  a  ectpitu  is- 
sued in  the  cause,  he  called  on  his  attorney  for  his  under* 
taking  for  the  defendant's  appearance;  when  such  attor- 
ney informed  him,  the  deponent,  that  he  should  plead  the 
statute  of  limitations,  and  that  Lord  Tenter den^s  act  came 
into  operation  upon  the   Ist  January  next,  and  that  he 
should  change  the  venue  and  beat  the  plaintiffs,  as  they 
had  no  promise  in  writing.     The  learned  Serjeant  submit* 
ted,  that,  under  these  circumstances,  the  Court  would  not 
countenance  the  application,  or  allow  the  defendant  to  re- 
ceive a  benefit  by  so  gross  an  act  of  injustice,  as  his  only 
object  to  charge  the  venue,  was  to  postpone  the  trial  of 
the  cause  until  after  the  statute  9  Geo.  4,  c.  14  came  in- 
to operation,  and  by  which  the  plaintiffs'  claim  would  be 
altogether  defeated;  as  the  1st  section  of  the  act  must  be 
taken  to  apply  to  parol  acknowledgments  made  before  its 
provisions  came  into  effect.(a). 


(a)  Wluch,  af^er  recttiog  the 
statute,  21  Jac.  1,  c.  16,  by  which 
it  was,  among  other  things,  enact- 
ed, that  all  actions  of  account  and 
upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of 
merchandize  between  merchant 
and  merchant,  their  factors  or 
servants,  all  actions  of  debt 
grounded  upon  any  lending  or 
contract,  without  specialty,  and 
all  actions  of  debt  for  arrearages 
of  rent;  shcmld  be  commenced 
within  three  years  after  the  end  of 


the  then  present  Sesnon  of  Fkr« 
liament,  or  ^thin  six  years  next 
after  the  cause  of  such  actions  or 
suit,  and  not  after:  and  that  vaii- 
ous  questions  had  arisen  in  actions 
founded  on  simple  contract,  as  to 
the  proof  and  effect  of  acknow- 
ledgments and  promises  offered  in 
evidence  for  the  purpose  of  taking 
cases  out  of  the  operation  of  the 
s£ud  enactment,  and  that  it  is  ex- 
pedient to  prevent  such  questions, 
and  to  make  provisions  for  giving 
effect  to  the  said  enactment,  tad 
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Mr.  Serjeant  Adams  in  support  of  his  rule. — As  the  de-  1828. 
feodaot  has  been  guilty  of  no  irregularity,  the  Court  will 
not  try  the  matter  upon  aflSdavit,  and  he  is  clearly  entitled 
to  have  the  venue  changed,  as  he  has  sworn  in  the  usual 
texina,  that  the  pldntiflb*  cause  of  action  arose  in  Warwick- 
tUre,  and  not  elsewhere;  and  the  venue  can  only  be  re- 
tained, by  the  plaintiff's  undertaking  to  give  material  evi- 
dence in  homdon.  At  all  events,  the  defendant's  attorney 
ought  to  be  allowed  to  answer  the  aflSdavit  made  by  the 
attorney  for  the  plaintiff,  which  was  not  only  irregular, 
but  affords  no  ground  for  discharging  the  rule,  which  was 
applied  for  on  the  usual  and  ordinary  terms. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  the 
Tenne  in  this  case  ought  not  to  be  changed ;  and,  in  so  de- 
ciding, we  shall  not  defeat  the  object  of  the  late  statute, 
or  do  any  thing  inconsistent  with  its  provisions.  I  have 
often  regretted  the  introduction  of  a  loose  promise  or  bare 
•dmowledgment  of  a  debt,  by  which  a  case  is  taken  out  of  the 
opendon  of  the  statute  of  limitations,  as  it  was  not  within 
the  original  meaning  or  spirit  of  the  act.    But,  by  discharg- 


to  the  inteotion  thereof: — ^it  is  en-  admimstrators  of  any  contractor, 

*eted,  that  in  actions  of  debt  or  no  snch  joint  contractor,  execu- 

^KMn  the  caae,  grounded  upon  any  tor,  or  administrator,  shall  lose 

^ple  contract,  no  acknowledg-  the  benefit  of  the  said  enactment, 

oioit  or  promise  by  words  only  so  as  to  be  chargeable  in  respect  or 

ihll  be  deemed  sufficient  evidence  by  reason  only  of  any  written  ac- 

of  a  new  or  continiung  contract,  knowledginent  or  promise,  made 

wiiereby  to  take  any  case  out  of  and  signed  by  any  other  or  others 

the  operation  of  the  said  enact-  of  them : — Provided  always,  that 

meat,  or  to  deprive  any  party  of  nothing  herein  contained  shall  al- 

dte  benefit  thereof,  unless  such  ter  or  take  away,  or  lessen  the  ef- 

idcDOwledgment  or  promise  shall  feet  of  any  payment  of  any  prin- 

be  made  or  contidned  by  or  in  cipal  or  interest  made  by  any  per- 

lome  writing  to  be  signed  by  the  son  whatsoever."  And  by  the  10th 

pirtjdiargeable  thereby;  and  that  section  it  *is  enacted,  that  ''the 

where  there  shall  be  two  or  more  act  shall  commence  and  take  ef- 

jeint  contractors,  or  executors  or  feet  on  the  Ist  January,  1829." 

VOL.  II.                                           B  B 
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1828.         ing  this  rule,  we  shall  carry  into  effect  the  intention  of  the 
noble  Lonl  who  framed  the  late  act,  and  the -legislature 
who  sanctioned  it  and  directed  it  to  pass ;  and  it  seems  to 
me,  that  it  was  intended  to  apply  to  parol  acknowledge 
ments  made  before  its  provisions  came  into  operation,  be** 
cause  it  was  with  a  view  to  prevent  an  ex  post  facto  oper« 
ation  with  respect  to  suits  already  commenced^  that  the 
period  of  the  act's  coming  into  force  was  postponed  fov 
six  months  after  it  had  passed,  it  having  received  the 
royal  assent  on  the  9th  May^  1828,  and  not  coming  m- 
to  operation  till  the  \si  January  following;  and,  if  the 
trial  of  this  cause  were  delayed  till  the  Assizes,  the  act 
would  have  come  into  effect,  and  the  plaintiffs  would  be 
prevented  from  giving  in  evidence  a  parol  promise  by  the 
defendant,  so  that  their  claim  against  him  would,  as  has 
been  truly  said,  be  altogether  defeated.     Whether  the  sta- 
tute applies  to  all  actions  commenced  before  the  1st  oiJan^ 
uary,  I  do  not  take  upon  myself  now  to  decide;  but,  acting 
on  the  spirit  of  the  Legislature  in  introducing  the  poet^ 
poning  clause,  we  ought  not  to  prevent  the  plaintiff  from 
trying  his  cause,  if  he  be  prepared  to  do  so,  at  the  Sittings 
after  this  Term,  and  within  the  time  limited  by  the  new 
statute  for  the  continuance  of  the  old  law.     But  it  has 
been  said,  that  the  plaintiffs  can  only  retain  the  venue  by 
undertaking  to  give  material  evidence  in  London^  where  it 
was  laid.     To  that,  however,  I  do  not  accede ;  for  I  have 
known  a  variety  of  other  causes  shewn;  for  instance,  if  the 
cause  of  action  arose  in  two  counties,  if  the  witnesses  re* 
side  in  a  distant  county,  or  if  a  fair  and  impartial  trial  cannot 
be  had  in  that  where  it  was  originally  laid,  or  under  other 
special  circumstances,  where  the  justice  of  the  case  requires 
it ;  and  if  a  plaintiff  rehes  on  an  obligation  or  promise  which 
would  avail  him  but  for  the  mere  postponement  of  a  trials 
it  would  be  an  act  of  injustice  to  him  to  delay  it ;  and 
the  Legislature  did  not  mean  to  deprive  him  of  any  reme- 
dy he  might  have  had  previously  to  the  time  of  the  trial,  a^ 
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which  it  appears  to  mc  the  new  statute  was  only  to  take         1828. 
effect. 


Mr.  Justice  Park. — I  am  of  the  same  opinion.    I  agree 
with  my  Lord  Chief  Justice,  that,  on  motions  by  defendants 
to  change  the  venue  on  the  usual  affidavit,  other  causes 
nay  be  shewn  against  the  rule,  than  imposing  on  the 
j^tintiflTthe  terms  of  his  undertaking  to  give  material  evi- 
dence in  the  county  in  which  the  venue  was  originally 
laid.     In  the  King's  Bench,  as  the  rule  to  change  the 
mue  is  absolute  in  the^  first  instance,  the  only  way  by 
wiuch  the  plaintiff  can  bring  it  back,  is  by  a  separate  mo-» 
tion;  but,  in  this  Court,  as  the  rule  is  only  a  rule  nisi,  it 
■ay  be  made  absolute  or  discharged  on  shewing  cause,  ac- 
ooidmg  to  circumstances;  and  it  may  be  discharged  on  se- 
veral special  grounds,  as  the  illness  of  a  material  witness, 
or,  in  an  action  for  goods  sold  and  delivered,  that  they 
were  sold  dsewhere  than  where  the  venue  was  laid,  or 
that  the  cause  of  action  arose  abroad,  or  out  of  the  juris- 
dietion  of  the  Court. — With  respect  to  the  recent  statute, 
which  requires  a  written  memorandum,  to  render  certain  pro- 
Kutes  or  engagements  binding ;  or,  in  other  terms,  to  make  a 
pvty  liable  in  respect  of  a  debt  extinguished  by  force  of  the 
>^tate  of  limitations ;  no  one  approves  of  it  more  than  my- 
self, and  the  public  at  large  ought  to  feel  themselves  un- 
der the  greatest  obligation  to  the  noble  Lord  who  fram- 
^it.    But,  as  it  is  yet  in  its  infancy,  we  must  be  careful 
^i  to  work  injustice  by  seeking  to  further  or  extend  its  ob- 
ject.  This  being  a  transitory  action,  and  the  plaintiffs  hav- 
^  a  right  to  bring  it  wherever  they  pleased,  they  laid  the 
^uein  London,  where  the  cause  might  be  tried  at  the  Sit- 
Aigs  after  this  Term,  and  before  the  new  act  came  into  oper- 
^^;  but  the  defendant  now  seeks  to  defeat  the  plaintiffs* 
dahn,  although  it  is  not  denied  that  it  is  a  just  one,  by  re- 
'''K)?ing  the  cause  to  Warwick,  where  the  Assizes  would 
>K)t  be  held  until  the  Spring  of  the  next  year,  the  statute 

BB2 
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1828.  coming  into  force  on  the  first  day  of  that  year.  It  appears 
to  me,  that,  when  the  Legislature  gave  parties  six  months 
before  allowing  the  act  to  operate,  it  indicated  an  intention 
to  enable  them  in  the  meantime  to  sue  on  parol  promises, 
which  they  would  be  afterwards  prohibited  from  doing :  and 
as  the  motive  of  the  defendant  in  applying  to  change  the 
venue  is  apparent  from  the  affidavit  of  the  plaintiffs*  attor- 
ney, which  has  not  been  contradicted,  I  think  we  should  be 
doing  great  injustice  by  allowing  this  application  to  prevail. 

Mr.  Justice  Burrouoh. — I  at  first  thought  that  this  rule 
ought  to  be  made  absolute,  and  still  incline  to  be  of  the 
same  opinion.  The  defendant  moved  to  change  the  venue 
on  the  usual  affidavit,  that  the  plaintiff's  cause  of  action  (if 
any)  arose  in  the  county  of  Warwick,  and  not  elsewhere. 
The  plaintiffs  have  not  denied  it;  and,  as  the  defendant 
has  not  been  guilty  of  any  irregularity,  the  plaintiffs  ought 
to  have  given  an  undertaking  to  give  material  evidence  in 
London,  where  the  venue  was  originally  laid ;  and  if  either 
they  or  their  attorney  have  any  cause  of  complaint  against 
the  defendant  or  his  attorney,  it  should  have  been  made  the 
subject  of  a  separate  motion,  so  as  to  allow  the  defendant's 
attorney  an  opportunity  of  answering  the  affidavit  adduo* 
ed  in  shewing  cause  against  the  rule,  which  appears  to 
me  to  contain  matter  altogether  distinct  and  foreign  to 
it.  In  justifying  bail  by  affidavit,  if  it  be  sworn  that  the 
bail  are  incompetent  to  justify,  either  from  not  having  suf- 
ficient property,  or  from  any  other  cause,  the  Court  will 
allow  them  to  answer  the  matters  of  the  affidavit.  So,  here, 
it  would  lead  to  the  greatest  inconvenience  if  the  plaintiffii 
could,  on  shewing  cause  against  the  usual  application  by 
the  defendant  to  change  the  venue,  introduce  any  extra- 
neous matter  in  an  affidavit,  which  the  defendant  could  have 
no  opportunity  of  answering.  I  therefore  think,  that,  in 
this  case,  the  defendant's  attorney  ought  to  be  allowed  to 
answer  the  affidavit  of  the  plaintiffs'  attorney,  as  the  Court 
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cannot  assume  that  it  is  true,  or  founded  on  fact :  bu t,  if  tlic         ]  S28. 
affidavit  be  not  satis&ctorily  answered «  I  agree  with  my      \  ^     " 

AMNER 

Lord  Chief  Justice^  and  my  brother  Par^^  that  this  rule       _   p. 
should  be  discharged. 

Mr.  Justice  Gaselee. — As  my  Lord  Chief  Justice^  and 
my  brother  Park^  think  that  this  rule  ought  to  be  dis- 
chargedj  it  is  unnecessary  for  me  to  express  any  opinion ; 
but  I  concur  with  my  brother  Burrough,  and  think  the 
rule  should  be  made  absolute.  I  agree,  that  it  is  compe- 
tent to  a  plaintiff,  on  shewing  cause  against  a  rule  by  the  de- 
fendant to  change  the  venue,  on  the  usual  affidavit,  to  shew 
some  special  ground,  other  than  undertaking  to  give  material 
efidence  in  the  county  in  which  he  has  laid  it;  but  we  may^ 
when  circumstances  require  it,  enlarge  the  rule,  to  allow  the 
drfi^dant  an  opportunity  of  answering  the  matters  in  the 
plaintiff's  affidavit.  But,  whether  this  rule  be  made  abso- 
hte  or  discharged,  we  must  look  at  the  law,  and  consider 
the  practice  as  it  now  stands,  and  not  at  what  is  to  take 
place  hereafter.  The  action  being  founded  on  a  contract 
of  a  transitory  nature,  the  plaintiffs  had  their  election  to  lay 
the  venue  where  they  pleased ;  and  on  their  having  laid  it 
in  London,  the  defendant  swore  that  the  cause  of  action  (if 
any)  arose  in  the  county  of  Warwick^  and  not  elsewhere, 
oat  of  that  county ;  and,  under  the  law  as  it  now  stands,  the 
^aintiffs  have  shewn  no  cause  why  the  venue  should  not 
be  changed.  But  it  has  been  said,  that,  as  the  9  Geo. 
4,  c*  14,  would  come  into  operation  before  the  cause  could 
be  tried  at  the  Assizes,  the  plaintiffs'  right  of  action 
would  be  altogether  defeated,  as  a  parol  promise  or  ac- 
knowledgment by  the  defendant  could  not  then  avail  them. 
By  discharging  thb  rule,  we  should,  in  effect,  be  encourag- 
ing all  parol  promises  and  suits  upon  them,  from  the  9th  May^ 
when  the  act  received  the  royal  assent,  to  the  1st  January 
next,  when  it  would  come  into  operation ;  which  appears  to 
me  to  be  contrary  to  the  intent  and  spirit  of  the  act,  as 
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I  think  it  applies  to  all  parol  acknowledginents  made  froiA 
the  time  of  its  passing.  At  all  events^  I  think  the  defend* 
ant*s  attorney  should  have  an  opportunity  of  answering  the 
affidavit  of  the  plaintiffs'  attorney. 


-   The  Court  ordered  the  rule  to  be  enlargedi  forthb 
purpose,  and — 

Mr.  Serjeant  Adams  now  admitting  that  the  defendant's 
attorney  had  not  satisfactorily  denied  the  language  imput- 
ed to  him  in  the  affidavit  of  the  plaintiffs*  attorney — 

Rule  discharged  (a). 


(a)  See  Anseli  y.  A»$eU^  3  Csrr. 
&  Payne's  N.  P.  C.  563,  where 
the  statute  of  Umitatioos  was 
pleaded,  and  the  only  evidence  to 
take  the  case  out  of  the  statute  was 
a  parol  acknowledgment,  and  it 
was  submitted  for  the  defendant 
that,  since  the  statute  9  Geo.  4, 
such  an  acknowledgment  was  not 
sufficient;  and  for  the  plaintiff  it 
was  insisted,  that  as  the  action  was 
commenced  before  the  1st  Janu- 
ary,  1829,  when  that  act  came  in- 
to oi>enitioni  its  provisions  did 


not  apply: — Lord  Chief  Jostiee 
Tenierden  was  of  opinion,  that 
the  words  of  the  act  had  relatioii 
to  the  time  of  the  trial,  and  there- 
fore, that  the  parol  promise  wai 
not  sufficient  evidence  to  take  the 
case  out  of  the  operation  of  the 
statute.^  And  see  a  note  by  the  re(, 
porters,  where  it  is  said,  that  theie'': 
have  been  several  dedsions  at  Nl» 
Prius,  in  accordance  with  the 
opinion  expressed  by  Lord  Ten- 
Unkn,  although  there  was  no  case 
determined  in  Banc, 
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Hemminq  and  Cox  v.  Perry.  J"***'^', 

Nov.  25M. 

j[  HIS  was  an  action  of  assumpsit  to  recover  the  sum  of  Wie  defendant 

178^  \6t.  6d!.|  the  value  of  certain  fixtures  alleged  to  be  the  ed^he  leue  or 

property  of  the  plaintiffs,  and  agreed  to  be  purchased  from  Jlc**^J^'„'^h"J" 

them  by  the  defendant,    lihe  first  count  of  the  declaration  tfterwardswrote 

itated»  that,  in  consideration  that  the  plaintiffs,  at  the  spe-  tUmeer,  request- 

dal  instance  and  request  of  the  defendant,  had  agreed  to  sell  jjf  key,^„T** 

and  deliver  to  him  certain  fixtures  of  great  value,  in  manner  'toting,  thtt  hu 

therein  after  mentioned,  the  defendant  promised  the  plain-  desirous  of  tak- 

tiffs  to  take  them  at  a  fair  appraisement  thereof  between  the  ^^i^"  SlJJtirefc^ 

plaintiffs  and  defendant,  and  to  pay  the  plaintiffs  such  sum  '^^^  5^!^^°^" 

as  should  be  found,  on  such  appraisement,  to  be  payable  for  met,  and,  dis- 

the  same.   The  plaintiffs  then  averred ,  that  the  fixtures  were  uf^  ^aivMitlon, 

fwrly  appraised  by  a  person  selected  and  chosen  on  behalf  of  u5J^^^**\^° 

Iwth  parties,  to  wit,  one  T.  W.,  at  the  sum  of  178/.,  where-  ^^^m  they  in- 

dosed  an  inven- 

of  the  defendant  had  notice;  and  that,  although  the  plain-  tory,  stating  the 

tiSs  were  ready  and  willing  to  deliver  the  fixtures  to  the  the  property  of 

defendant  upon  his  paying  the  said  sum  of  178/.,  and  re-  ****  ''^^^' 

quested  him  to  take  them  at  such  appraisement,  and  pay  the  defendant, 

for  the  same  accordingly ;  yet  that  he  would  not  take  or  pay  made  a  vaiua- 

for  them,  but  wholly  refused  and  neglected  so  to  do.     To  proUed"?h?fix- 

Aiswere  added  counts  for  fixtures  bargained  and  sold,  taresataccr- 

tain  sum,  and 

^oods  sold  and  delivered,  and  the  usual  money  counts.         returned  the  in- 
The  defendant  pleaded  the  general  issue.  appraisement^'* 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  duly  stamped. 

^  ...  .  ^"^  defendant, 

^<»//,  at  the  last  Sittings  in   this  Term,  it  appeared  that  by  letter,  after- 

f  V        1   .    a^-/r»  •  1  •     •  1- 1_      1        wards  requested 

^^e  plamtiiis  were  assignees  under  a  commission  ot  bank-  the  plaintiffs' 
'^Upt  issued  against  one  Croft,  who,  at  the  time  of  his  Ji^oilTrfix-'*'" 
bankruptcy,  was  possessed  of  a  beneficial  lease  of  premises  ^"''"»  which  was 

i  o  •  1  •     1        •  1  done;  and,  on 

*^  Oxford  Street,  where  he  carried  on  his  business,  that  the  following 

day,  the  defend- 
ant wrote  the 
PWintiffii  that  he  would  attend  at  the  house  and  pay  them  the  amount  of  the  fixtures,  as  settled  by 
^^  appraisers.  The  first  and  last  letters  were  signed  by  the  defendant,  but  the  first  only  was 
Humped: — Held,  that  one  stamp  was  sufficient,  as  it  fell  within  the  proviso  in  the  statute  55  Geo. 
^»  c.  184,  Sched.  part  1,  tit.  **  Agreement :'* — held  also,  that,  taking  the  inventory,  appraisement, 
^tid  correspondence  together,  they  established  a  sufficient  memorandum  of  the  contract  to  satisfy  the 
^^nns  of  the  statate  of  frauds. 
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^^^'^  the  lease  was  mortgaged  to  the  executors  of  the  bank- 
rupt's late  brother,  and  was  dbposed  of  under  an  order  of 
the  commissioners,  by  public  auction,  and  that  the  de* 
fendant  became  the  purchaser;  that  there  was  a  quan- 
tity of  fixtures  on  the  premises  which  had  passed  to  the 
plaintiffs,  as  assignees ;  that,  after  the  sale  of  the  lease 
to  the  defendant,  a  verbal  application  was  made  to  him 
by  a  Mr.  Davies,  the  plaintifis'  auctioneer,  to  take  them; 
that  the  defendant  consented  to  do  so  at  a  valuation, 
and  appointed  Mr.  Squibb,  of  Savitte  Row,  as  his  valuer; 
that,  on  13th  December,  1837,  being  a  short  time  after 
the  sale,  the  defendant  wrote  the  plaintifis*  auctioneer  as 
follows : — 

**  Sir, — I  shall  feel  obliged  if  you  will  send  by  bearer 
the  key  of  No.  63,  Oxford  Street.  Mr.  Squibb  is  desirous 
of  taking  an  inventory  of  the  fixtures,  when  he  will  ap- 
point an  early  day  for  a  meeting.    I  am  your  obedient 

servant.  ^^       n 

Geo.  Perry. 

"  To  Mr.  Davies,  43,  WatUng  Street."" 

That,  on  the  18th  December  following,  Mr.  Squibb 
wrote  the  plaintiffs'  auctioneer  as  follows: — 

''  Saville  Row. 

"  Messrs.  Squibb  ^  Son  beg  to  acquaint  Mr.  Davies 
that  they  hare  gone  over  the  fixtures  in  Oxford  Street, 
and  are  ready  to  meet  him  to  settle  the  amount,  and  b^ 
an  appointment  for  that  purpose. 

"  To  Mr.  Davies:' 

That,  in  pursuance  of  this  letter,  Mr.  Squibb  and  Mr. 
Davies  met,  but  were  unable  to  agree  as  to  the  price 
of  the  fixtures ;  and  that  they  appointed  a  Mr.  Warlters, 
an  appraiser,  as  umpire;  and,  on  the  8th  January,  1828, 
inclosed  him  an  inventory  in  the  following  letter: — 

**  Sir — You  are  requested  to  value  the  fixtures  as  per 
inventory  (as  umpire).  The  inventory  to  be  sent  to  the 
Bolt-in-'Tun,  Fleet  Street,  on  Thursday  morning. 

"  Tuesday,  January  8th.'' 
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That  the  inventory  inclosed  was  thus  headed:—  1828 

"  An  inventory  of  the  fixtures  on  the  premises  No.  63, 
Oxford  Street f  the  property  of  the  assignees  of  George 
Orqftf  a  bankrupti  valued  to  Mr.  George  Perry  (the  de- 
fendant).'* 

That  Warliere  valued  the  fixtures,  and  returned  the 
inventory  with  the  following  appraisement  on  the  proper 
stamp: — 

**  The  articles  mentioned  in  the  foregoing  inventory  are 
appraised  at  1782.  16s.  6d.  by 

Thomas  Warlters,  Umpire. 
''  January  lOth,  1828.** 

It  further  appeared,  that  a  correspondence  afterwards 
took  place  between  the  plaintiffs'  auctioneer  and  the  de* 
fendant^  in  which  the  latter  gave  the  former  notice  to  re* 
move  the  fixtures ;  and  the  attorney  for  the  mortgagees 
having  served  a  like  notice  on  the  plaintiffs,  they  gave  up 
the  key  of  the  premises  to  him ;  and,  on  the  25th  January^ 
the  fixtures  were  removed  accordingly,  and  on  the  follow- 
ing day^  the  defendant  sent  a  notice  to  the  plaintiffs  and 
to  their  auctioneer,  as  follows: — 

*'  1  hereby  give  you  notice,  that,  on  Monday  next,  I 
shall  attend  on  the  premises.  No.  63,  Oxford  Street,  at 
three  o'clock,  or  at  any  other  reasonable  time  or  place 
that  you  may  appoint,  and  will  then  pay  you  the  amount 
of  the  fixtures,  as  settled  by  the  appraisers,  on  your  giv- 
ing me  possession  thereof,  in  the  state  and  condition  they 
^ere  in  at  the  time  of  the  valuation,  agreeably  to  the  in- 
ventory taken  by  the  said  appraisers.  Dated  this^th 
January,  1828.  ^.^^^^  p^^n 

On  the  above  correspondence  being  given  in  evidence, 
it  appeared  that  the  defendant's  letter  of  the  13th  De^ 
cember,  1827,  was  the  only  one  that  was  stamped;  when  it 
was  objected  for  him: — First,  that  the  subsequent  letters 
were  not  admissible; — and  Secondly ,  that  there  was  no 
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]828.        suflScient  agreement  in  writings  or  menunrandam  tigned  bj 

iiKMMiNQ      ^^^  party  to  be  charged,  or  his  authorised  agent,  to  satisfy 

»•  the  provisions  of  the  4th  section  of  the  statute  of  fiaods, 

as  fixtures  cannot  be  considered  or  treated  as  goods  and 


chattels;  and  the  case  of  Colegrave  r.  Dias  Samiot  (a) 
was  relied  on,  where  the  owner  of  a  freehold  boose,  id 
which  there  were  various  fixtures,  sold  it  by  auction,  and 
nothing  was  said  about  the  fixtures,  and  a  conveyance  of 
the  house  was  executed  and  possession  given  to  the  pur- 
chaser, the  fixtures  still  remaining  in  the  bouse;  and  it 
was  held,  that  they  passed  by  the  conveyance  of  the  free- 
hold, and  were  not  the  subject,  of  an  action  of  troTtsr. 
His  Lordship,  however,  was  strongly  inclined  to  think 
tliat  there  was  no  weight  in  either  of  the  objections,  and 
that,  taking  the  appraisement  and  correspondence  together, 
they  established  an  agreement  on  the  part  of  the  defend- 
ant  to  take  the  fixtures  at  a  valuation,  and  that  the  umpire 
who  valued  them  must  be  considered  as  the  agent  of  both 
the  plaintiffs  and  defendant.  The  Jury  accordingly  found 
a  verdict  for  the  plaintiffs  for  the  amount  of  the  fixtures 
as  valued. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  msi  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or  a 
hew  trial  granted. — First,  the  letter  from  Squibb  ^  Son 
to  Davies,  the  plaintiffs*  auctioneer,  and  their  letter  to 
Warlters  to  value  the  fixtures,  as  well  as  the  subsequent 
correspondence  between  the  defendant  and  Davies,  were 
not  receivable  in  evidence,  as  they  were  not  stamped.  By 
the  statute  55  Geo*  3,  c.  184,Sched.  Part  1,  tit.  "  Agree- 
menty^^  a  stamp  of  1/.  is  imposed  on  an  agreement,  or  any 
minute  or  memorandum  of  an  agreement,  where  the  mat- 
ter  thereof  shall  be  of  the  value  of  20/.  or  upwards,  whe- 
ther the  same  shall  be  only  evidence  of  a  contract,  or  obli' 
gatory  upon  the  parties  from  its  being  a  written  instru* 

(a)  2  Barn.  &  Cress.  76;  S.  C.  3  Dow.  &  Ryl.  256. 
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fnent',  togeAer  with  every  schedule,  receipt,  or  other  mat*         1828. 
ter  put  or  indorsed  thereon,  or  annexed  thereto;  and,  al* 
though  it  is  thereby  provided,  that, ''  where  divers: letters 
shall  be  offered  in  evidence  to  prove  any  agreement  between 
^  parties  who  shall  have  written  such  letters,  it  shall  be 
mfficient  if  any  one  of  such  letters  shall  be  stamped  with  a 
duty  of  1^  15^.;  yet  that  can  only  apply  to  a  correspon* 
dence  between  two  parties,  viz.  the  one  making  the  origi- 
nal conunnnication,  and  the  person  who  answers  it;  and 
here,  Dopies  was  a  mere  auctioneer  or  agent  of  the  plain- 
tiflb,  and  acted  on  their  behalf  as  assignees  of  the  bank- 
rupt.    Besides,  the  subsequent  correspondence  had  no 
reference  to  the  original  communication  made  by  the  de- 
fendant to  DavieSf  which  was  clearly  not  sufficient  to 
bind  him,  within  the  meaning  of  the  statute  of  frauds. 
There  must  not  only  be  a  memorandum  in  writing,  signer 
ed  by  the  party  to  be  charged,  but  it  should  also  contain 
the  terms  of  the  contract,  and  the  price  agreed  on;  and, 
mording  to  the  case  of  Wain  v.  Warliers  (a),  which  has 
been  since  recognized  and  acted  on  as  estabUshed  law,  the 
consideration  for  ihe  promise,  as  well  as  the  promise  itself, 
must  appear  upon  the  face  of  the  written  engagement* 
Although,  in  Saunderson  v.  Jackson  (6),  it  was  held, 
^t  a  subsequent  letter,  written  and  signed  by  the  ven- 
dor, referring  to  or  recognizing  a  contract,  might  be 
^^nnected  with  a  bill  of  parcels  already  delivered,  so  as 
^  make  a  sufficient  memorandum  of  the  contract  to  sa- 
'i^fy  the  statute;  yet,  in  Richards  y.  Porter  (c),  where 
^^^,  sent  to  B»  on  the  25tli  January^  an  invoice  of  five 
t^f^ckets  of  hops,  and  delivered  them  to  a  carrier  to  be  con- 
^^yed  to  £.,  and  in  the  invoice  A.  was  described  as  the 
^^Uer,  and  B.  as  the  purchaser  of  the  hops ;  and  B,  after- 
guards wrote  to  A.,  stating  that  the  bops  he  bought  of  him 
^n  the  23rd  January  were  not  yet  arrived,  that  he  receiv- 
ed the  invoice,  that  the  last  hops  were  longer  on  the  road 

K'^)  5  East,  10.        [h)  2  Bos.  &  PuL  238.        (r)  6  Barn.  &  Cress.  43/. 
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1828.  than  they  ought  to  hare  beeiii  and  thati  if  those  he  ordered 
last  did  not  arrive  in  a  few  days,  he  must  get  some  else* 
wliere: — ^it  was  held>  that  the  invoice  and  letter,  taken  to* 
gethert  did  not  constitute  a  note  in  writing  of  the  contract  to 
satisfy  the  statute.  The  letter  of  the  defendant  to  Davies^ 
of  the  13th  December,  1827,  is  clearly  not  equivalent  to  an 
agreement  to  take  the  fixtures  at  a  valuation;  and,  even  if 
it  were,  it  would  be  impossible  to  ascertain  what  were  in- 
cluded in  the  inventory  without  resorting  to  parol  proof. 
Although,  in  Schneider  v.  Norris  (a),  it  was  held,  that  a 
letter  recognizing  an  invoice  or  bill  of  parcels,  is  such  evi« 
dence  of  the  contract  as  to  take  a  case  out  of  the  mischief 
which  the  statute  was  intended  to  prevent;  yet  here,  none 
of  the  subsequent  correspondence  between  the  defendant 
and  Davies  had  reference  to  the  original  letter,  in  which  he 
only  stated  that  Squibb  was  desirous  of  taking  an  inventory* 
The  letters  by  Squibb  to  Davies  and  by  them  to  WarUere 
have  no  signatures,  nor  was  there  any  subsequent  authority 
by  the  defendant  recognizing  the  antecedent  agreement. 
The  cases  o(  Allen  v.  Bennett  (&)  and  Jackson  v.  Lowe  (c)  are 
distinguishable  from  the  present,  as  there  the  subsequent 
letters  referred  expressly  to  the  original  contract ;  or  as  Mr. 
Justice  Park  said  in  the  latter  case  (d),  **  the  notice  not 
only  states  the  terms  of  the  original  contract,  but  specifies 
the  quantity  and  quality  of  the  article  to  be  delivered,  as 
well  as  the  price,  and  the  time  for  its  delivery." 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  no  pretence  for  either  of  these  objections.  It  is  only 
necessary  to  look  at  the  terms  of  the  contract  as  laid  in 
the  first  count  of  the  declaration,  and  see  whether  it  is  not 
supported  by  the  letters  and  other  documentary  evidence 
to  which  we  have  been  referred.    It  is  not  necessary  to 


(a)  2  Mail.  &  Selw.  286.  Ding.  9. 

(6)  3  Taunt.  169.  {d)  7  B.  Moore,  228. 

(c)7B.  Moore,  219;  5.  C.  1 
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dkpate  the  authority  of  the  case  of  Wain  v.  WarUerg^      ^^ 
which  has  been  since  recogniaeed  and  adopted;  but  I 
thought  at  Nin  PritUf  and  I  still  retiun  the  same  opinioui 
that  all  the  allegationa  in  the  first  count  of  the  declaration 
were  proved  by  the  written  evidence,  with  the  exception 
of  the  agency  of  the  umpire  who  made  the  valuation*    It 
is  quite  clear  that  he  might  have  been  appointed  by  parol ; 
and,  when  appointed,  he  was  the  agent  of  both  parties. 
The  declaration  alleges,  that  the  defendant  promised  to 
take  the  fixtures  at  a  fair  appraisement ;  and  by  his  first 
fetter  of  the  ISth  December,  he  appointed  Squibb  as  Ids 
agent  to  value  them,  and  stated  to  the  plaintiffs'  auctioneer 
that  Squibb  was  desirous  of  taking  an  inventory.  In  conse- 
quence of  this  letter,  the  two  appraisers  afterwards  met, 
and,  as  they  could  not  agree  in  the  valuation,  they  appoint- 
ed an  umpire;  and,  although  this  appears  to  have  been  done 
without  consulting  their  principals^  and  there  was  no  sig- 
nature to  the  request  made  to  WarUers  to  value  the  fix- 
tures, yet  the  inventory  was  inclosed   to  him,  and  the 
appraisement  was  duly  made.     But  it  appears  that  the 
defendant  refused  to  take  the  fixtures  at  the  valuation  fix- 
ed by  the  umpire,  in  consequence  of  which,  they  were  re- 
moved at  the  request  of  the  attorney  of  the  mortgagees, 
who  had  a  primary  interest  in  the  lease ;  but  after  the  re- 
moval, the  defendant  played  a  trick  on  the  plaintiffs  and 
their  auctioneer,  by  giving  them  notice  that  he  was  ready 
to  pay  the  amount  of  the  fixtures  as  settled  by  the  ap- 
prusers.     It  is,  therefore,  clear  that  the  defendant  lay  by, 
until,  by  the  removal  of  the  fixtures,  the  plaintiffs  were  pre- 
vented from  performing  their  agreement ;  but  the  notice 
is  in  terms  an  admission  of  the  existence  of  the  original  con- 
tract to  purchase  the  fixtures  at  the  price  to  be  fixed  by  the 
appraisers,  as  it  refers  to  the  valuation  settled  by  them. 
Taking,  therefore,  the  inventory,  appraisement,  and  cor- 
respondence together,  they  appear  to  me  to  establish  a  suf- 
ficient agreement  in  writing  on  the  part  of  the  defendant 
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182a  to  take  the  fixtures  at  a  valuation,  aiid  also  to  amount  to  k 
sufficient  memorandum  to  satisfy  the  terms  of  the  sta^ 
tute  of  frauds.  It  has  been  said,  that,  as  only  the  first 
lettef  of  the  defendant  was  stamped,  the  subsequent  cor-* 
respondence  was  not  receivable  in  evidence;  but  I  am  of 
opinion  that  it  was,  as  the  whole  of  it  may  be  considered 
as  part  of,  and  forming  one  entire  contract;  and  as  the 
first  letter  was  the  material  document,  and  was  properly 
stamped,  it  was  sufficient. 

Mr.  Justice  Park. — I  am  of  opinion  that  there  is  do 
ground  for  the  objection  with  respect  to  the  stamp,  as  it 
falls  expressly  within  the  proviso  in  the  statute  55  Geo.  3, 
that,  where  divers  letters  shall  be  offered  in  evidence  to 
prove  any  agreement  between  the  parties  who  shall  have 
written  such  letters,  it  is  sufficient  if  any  one  of  them  be 
stamped. — I  also  think  that  there  is  as  little  ground  for  the 
objection  that  lias  been  raised  as  to  the  statute  of  frauds^ 
particularly  when  the  whole  of  the  transaction  is  looked 
at.  The  defendant  became  a  purchaser  of  fixtures  which 
belonged  to  a  bankrupt,  the  property  in  which  passed 
to  the  plaintiffs,  as  his  assignees,  and  Davies  was  theip 
auctioneer  or  appraiser.  The  defendant  wrote  to  him  as 
such,  and  desired  him  to  send  the  key  of  the  house,  the 
lease  of  which  he  had  also  purchased,  and  stated  that 
Squibb,  the  defendant's  auctioneer  or  appraiser,  was  de« 
sirous  of  taking  an  inventory  of  the  fixtures,  and  that  hd 
would  appoint  an  early  day  for  a  meeting.  In  conse- 
quence of  this,  Squibb  acquaints  Davies  that  he  has 
looked  over  the  fixtures,  and  that  he  was  ready  to  meet 
him  to  settle  the  amount.  Passing  by  the  valuation  by 
the  umpire,  the  defendant,  by  his  last  notice,  states  that 
he  was  ready  to  pay  tlie  amount  of  the  fixtures  as  set' 
tied  by  the  appraisers.  That  appears  to  me  to  refer 
to  the  original  letter;  and,  as  both  were  signed  by  the 
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defendant,  it  was  sufficient  to  take  the  case  out  of  the         1828. 
operation  of  the  statute. 


Mr.  Justice  Burrough. — This  case  will  not  at  all  trench 
upon  the  decision  in  Wain  v.  Warkers^  nor  the  subse* 
quent  cases  in  which  that  case  has  been  recognized 
and  confirmed.  Although  it  has  been  held,  that  fixtures 
form  part  of,  and  pass  by  the  conveyance  of  the  freehold ; 
yet  that  is  not  so  according  to  the  general  understanding  of 
the  world.  It  is  evident  that  these  parties  intended  that 
they  should  not  be  included  in  the  sale  of  the  lease.  With 
respect  to  the  objection  as  to  the  non-admissibility  of  the 
subsequent  letters,  as  they  all  related  to  one  fact,  and  form- 
ed the  subject-matter  of  one  and  the  same  agreement,  I  am 
of  opinion  that  the  stamp  on  the  first  rendered  the  whole 
receivable  in  evidence. 

Mr.  Justice  Gaselee. — It  is  unnecessary  in  this  case 
to  disturb  the  decision  of  Wain  v.  Warlters,  or  the  sub- 
sequent cases  in  which  it  has  been  acted  upon.  I  at  first 
donbted  whether  this  case  did  not  fall  within  that  of 
Champion  v.  Plummy  (a),  where  it  was  held  that  a  note 
or  memorandum  in  writing  of  a  contract  for  the  sale  of 
goods,  signed  by  the  seller  only,  was  not  a  sufficient  me- 
morandum within  the  meaning  of  the  statute  of  frauds. 
But,  coupling  the  first  letter  of  the  defendant,  which  may 
be  considered  as  the  key  of  the  contract,  with  the  appraise- 
ment and  subsequent  notice  by  him,  it  appears  to  me  to  be 
enough  to  satisfy  the  terms  of  the  statute.  The  auc- 
tioneers, Davies  and  Squibby  were  appointed  to  appraise 
and  value  the  fixtures,  the  one  acting  on  behalf  of  the 
plaintiffs,  and  the  other  named  by  the  defendant  himself: 
They  accordingly  met,  and  as  they  could  not  agree  in  their 
valuation,  they  appointed  a  third  person  as  an  umpire ; 
and  it  must  be  assumed,  that  the  defendant  had  know- 

(fl)  1  New  Hep.  252. 
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ledge  of  that  fact,  as  in  his  last  notice  he  stated  that  he 
was  ready  to  pay  the  amount  of  the  fixtures,  namely  the 
fixtures  belonging  to  the  plaintiffs,  as  settled  by  the  ap- 
praisers. It  appears  to  me  that  there  is  no  ground  for 
the  objection  as  to  the  stamp ;  and  there  was  no  irrega- 
larity  in  making  the  inventory,  which  was  returned  to  the 
appraisers  by  the  umpire,  with  a  proper  appraisement 
stamp. 

Rule  refused » 


Nov.  26th, 


DUVEROIEK  9.  FeLLOWES. 

[E.  T.  8  Geo.  4,  RoU  372.] 

1  HIS  was  an  action  of  debt  on  bond.  The  defendant 
craved  oyer  of  the  bond  and  condition,  which  were  set 
out  at  length.     By  the  former,  it  appeared,  that  the  bond 


To  an  action  of 

debt  on  bond, 

conditioned  for 

paying  the 

plaintiff  the  ram  _        _  ,       ^^  i     t  .       *«/>*-  ^    i_         i  •  «      w 

of  10,000/.  up-  was  dated  on  the  loth  July,  1825,  and  by  which  Jean 
SL^Sn^'Td**  J^q^es  Saint  Marc,  Stamp  Brooksbank,  and  WiiUam 
procuring  pur-     Dorset  Fellowes  (the  defendant),  became  jointly  and  se- 

chaaert  for  mne  ^  m  ^ 

tAoKtanJ  shares,  verally  bound  to  the  plaintiff,  in  the  sum  of  10,200/.   The 

was^u>^car^"on'  Condition  was  as  follows: — ^'  Whereas  the  said  JeanJae- 

^^"*to  a"*^  ytt^«ff  Scant  Marc,  some  time  since  obtained  three  several 

processfor which  letters  patent  for  the  distillation  of  potatoes;  and  whereas, 

been  granted:  the  Said  Jean  Jacqucs  Saint  Marc,  Stamp  Brooksbank, 

pieaded-^h'at  ^^^   William  Dorset  Fellowes,  are  now  engaged  in  co- 

tlined*^"*  ^""  partnership  together,  in  carrying  on  a  certain  distillery,  to 

that  if  the  pa- 
tentee should 
transfer  or  as- 
sign the  bene- 
fit thereof  to  any 
number  of  per- 
sons exceeding 
Jive,  the  patent 
should  be  void; 
and  that  it  was 

intended  at  the  time  of  making  the  bond,  that  the  company  should  consiitt  of  more  than  five  per- 
sons and  to  l>e  formed  for  the  purpose  of  using  and  enjoying  the  privileges  of  the  patent,  and  of  (be 
acting  as  a  corporate  body  and  dividing  tiie  benefit  of  the  patent  into  ten  thousamd  shares,  to  be 
transferrable  and  assignable,  without  any  charter  from  the  King;  and  that  it  was  corruptly  and  ille- 
gally agreed  between  the  plaintiff  and  defendant  that  the  plaintiff  should  form  the  company  for  sadi 
purposes  as  in  the  plea  mentioned: — Heid,  on  general  demurrer,  that  this  plea  was  good,  and  so 
answer  to  the  action. 


a  very  large  extent,  at  Vauochall,  called  the  Belmont  Dis- 
tillery, according  to  the  system  and  method  of  distillyig, 
for  the  use  and  exercise  of  which  the  said  several  letters 
patent  were  granted  to  the  said  Jean  Jacques  Saint  Marc: 
and  which  said  distillery  has  been  erected,  set  up,  and  e^ 
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Fellowes. 


tablishedy  on  certain  leasehold  hereditaments  and  premises,  lB2d. 
belonging  to  them  the  said  Jean  Jacques  Saint  Marc^  duveroier 
Stamp  Brooksbanif  and  William  Dorset  Fellowes;  and 
whereas  the  said  Jean  Jacques  Saint  Marc,  Stamp 
Brooksbankf  and  William  Dorset  Fellowes,  have  it  in  con- 
templation to  dispose  of  their  shares  and  interest,  of,  in, 
and  to,  the  said  several  patents,  and  of,^in,  and  to,  the  dis- 
tillery, premises,  plant,  and  stock  in  trade  in  and  upon 
the  same,  and  to  part  with  the  same  to  a  company,  to 
be  formed  for  that  purpose;  and  whereas  the  said  Jean 
Jacques  Saini  Marc,  Stamp  Brooksbank,  and  William 
Dorset  Fellowes,  have  appUed  to,  and  requested  Aim4 
Duvergier  (the  plaintiff)  to  exert  his  influence  amongst 
his  numerous  connexions  and  friends,  so  as  to  form  such 
company^  intended  to  be  called  '  The  Patent  Distillery 
Company,'  who  shall  appoint  directors  and  trustees  for 
the  conduct  and  management  of  the  said  concern ;  and  that 
such  directors  shall  issue  under  their  hands  and  seals,  ten 
thousand  shares,  of  the  value  of  50/.  each  share ;  and  where- 
as the  said  Aim^  Duvergier  (the  plaintiff)  in  consequence 
of  his  connexion  with  difi*erent  merchants,  brokers,  trad- 
ers, and  others,  in  the  city  of  London,  hath  consented  and 
agreed  to  form  the  said  company,  to  be  called, '  The  Pa- 
tent Distillery  Company,'  among  his  own  immediate  con- 
nexions and  friends,  and  to  bring  such  persons  together, 
for  the  purpose  of  appointing  directors  and  trustees  for  the 
government  and  management  of  such  distillery  concern,  and 
to  procure  purchasers  for  nine  thousand  shares,  of  the  value 
of  SOlm  each  share;  and  whereas  the  said  Jean  Jacques 
Saint  Marc,  Stamp  Brookshank,  and  William  Dorset 
Fellowes,  in  order  to  induce  the  said  Aimd  Duvergier 
(the  plaintiff)  to  take  the  trouble  of  forming  such  com- 
pany, and  to  use  his  influence  amongst  his  connexions  and 
firiends,  and  to  indemnify  him  from  the  charges  and  ex- 
penses that  he  may  be  put  unto  in  and  about  the  same, 
have  proposed  and  agreed,  as  soon  as  he,  or  his  executors 
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1828.         or  administrators^  shall  have  effected  such  object,  and  pro- 
DuvERoiBR     cured  purchasers  for  nine  thousand  of  such  50/.  shares,  and 
»•  obtained  for  such  company  the  first  call  upon  such  shares, 

of  5/.  each,  that  they,  the  said  Jean  Jacques  Saini  Marc, 
Stamp  Brooksbanky  and    William  Dorset  Fellowes,  their 
heirs,  executors,  or  administrators,  or  some  or  one  of  them, 
shall  and  will  pay  to  the  said  Aim^  Duvergier,  his  execu- 
tors, administrators,  or  assigns,  the  full  sum  of  10,000/. 
sterling,  by  three  equal  payments  or  instalments,  of  3,333/. 
6«.8e/.,  viz,  the  sum  of  3,333/.  Gs,  8d,  so  soon  as  the  first  in- 
stalment on  such  nine  thousand  shares  shall  have  been  paid; 
the  sum  of  3,383/.  Gs,  8d,  so  soon  as  the  second  instalment 
on  the  same  shares  shall  have  been  paid ;  and  the  remaining 
sum  of  3,333/.  6^.  8c/.,  so  soon  as  the  third  instalment  on 
the  same  shares  shall  have  been  paid: — Now,  therefore, 
the  condition  of  the  above-written  bond  or  obligation  is 
such,  that,  if  the  above  bounden  Jean  Jacques  Saint  Mare, 
Stamp  Brooksbank,  and  fFilliam  Dorset  Fellowes,  their 
executors,  or  administrators,  or  any  or  either  of  them,  do 
and  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
above-named  Aim^  Duvergier,  his  executors,  administra- 
tors, or  assigns,  the  full  sum  of  10,000/.,  of  lawful  money 
of  Great  Britain,  in  manner  following,  that  is  to  say :  the 
sum  of  3,333/.  6s,  8e/.,  part  thereof,  on  the  said  Aim^  Du- 
vergier, his  executors,  or  administrators,  forming  the  said 
before-mentioned  company,  and  procuring  purchasers  for 
such  nine  thousand  shares,  and  payment  of  the  first  instal- 
ment or  call  thereon ;  the  further  sum  of  3,333/.  6s,  Sd,,  on 
the  second  instalment  on  such  shares  having  been  paid ;  and 
the  remaining  sum  of  3,333/.  6*.  8rf.  on  the  third  instal- 
ment on  the  same  shares  having  been  paid :  then,  the  above- 
written  obligation  to  be  void  and  of  no  effect,  or  else  to 
be  and  remain  in  full  force  and  virtue." 

The  defendant  pleaded.  First — non  est  /actum.  Se- 
condly— That,  as  to  the  said  sum  of  3,333/.  6^.  8e/.,  part 
of  the  said  sum  of  10,000/.,  in  the  condition  of  the  bond 
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first  mentioned,  the  plaintiff  had  not,  at  any  time  since  the         1828. 
making  of  the  said  bond,  hitherto,  formed  the  said  compa-     ^  ^ 
ny  in  the  condition  mentioned,  and  procured  purchasers  for  v- 

soch  nine  thousand  shares  therein  mentioned,  and  payment 
of  the  first  instalment  or  call  thereon,  according  to  the  true 
intent  and  meaning  of  the  said  condition,  but  had  wholly 
omitted  and  neglected  so  to  do ;  and  as  to  the  said  further 
sum  of  S,3SSl.  6s.  &/.  in  the  said  condition  mentioned, 
that  the  said  second  instalment  of  such  shares  in  the  said 
condition  mentioned,  had  not,  at  any  time  since  the  mak- 
ing of  the  bond,  hitherto,  been  paid  according  to  the  true 
intent  and  meaning  of  the  said  condition,  but  the  same  and 
every  part  thereof,  was  still  unpaid :  and  as  to  the  remain- 
ing sum  of  3,333/.  6t,  8d.  in  the  said  condition  mentioned, 
that  the  said  third  instalment  on  the  same  shares  in  the 
said  condition  mentioned,  had  not,  at  any  time  since  the 
making  of  the  bond,  hitherto,  been  paid  according  to  the 
true  intent  and  meaning  of  the  said  condition ;  but  the 
■me  and  erery  part  thereof  was  still  unpaid. 

Thirdly — That  the  plaintiff  had  not,  at  any  time  since 
the  making  of  the  bond,  formed  the  company  in  the  con- 
dition mentioned. 

Fourthly — That  the  plaintiff  had  not,  at  any  time  since 
the  making  of  the  bond,  hitherto,  procured  purchasers 
ior  such  nine  thousand  shares  as  in  the  said  condition 
were  mentioned. 

Fifthly — That  the  plaintiff  ought  not  to  have  or  main- 
tain his  action  against  the  defendant,  because  he  said  that 
eertain  of  the  said  several  letters  patent,  in  the  said  condi- 
tion of  the  said  supposed  writing  obligatory  mentioned,  were 
letters  patent  of  our  sovereign  Lord  the  now  King,  under 
the  great  seal  of  the  united  kingdom  of  Great  Britain  and 
Ireland^  bearing  date  at  Westminster ^  on  a  certain  day,  to 
wit^  the  SOth  March ^  in  Xiiejifth  year  of  the  reign  of  our 
Lord  the  King,  whereby — after  reciting  (amongst  other 
things)  that  the  said  Jean  Jacques  Saint  Marc  had,  by 
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1828.         his  petition,  humbly  represented  unto  our  said  Lord  the 
DovERoiER     ^^"S>  that,  in  consequence  of  communications  made  to 
V-  him  by  certain  foreigners  residing  abroad,  and  discoveries 

by  himself,  he  was  in  possession  of  an  invention  of  improve- 
ments in  the  process  of  an  apparatus  for  distilling-— our 
said  Lord  the  King  gave  and  granted  unto  the  said  Jean 
Jacques  Saint  Marc^  his  executors,  administrators,  and  as- 
signs, his  especial  license,  full  power,  sole  privilege  and  au- 
thority, that  he  the  said  Jean  Jacques  Saint  Marc,  his  ex- 
ecutors, administrators,  and  assigns,  and  every  of  them,  by 
himself,  and  themselves,  or  by  his  and  their  deputy  or  de- 
puties, servants  or  agents,  or  such  others  as  he  the  said 
Jean  Jacques  Saint  Marc,  his  executors,  administrators, 
or  assigns,  should  at  any  time  agree  with,  and  no  other, 
from  time  to  time  and  at  all  times  thereafter,  during  the 
term  of  years  therein  expressed,  should  and  lawfully  might 
make,  use,  exercise,  and  vend,  the  said  invention  within 
that  part  of  the  united  kingdom  of  Great  Britain  and 
Ireland  called  England,  our  said  Lord  the  King's  domin* 
ion  of  Wales,  and  town  of  Berwick-upon-Tweed,  in  such 
manner  as  to  him  the  said  Jean  Jacques  Saint  Marc,  his 
executors,  administrators,  and  assigns,  or  any  of  them, 
should  in  his  or  their  discretion  seem  meet ;  and  that  the 
said  Jean  Jacques  Saint  Marc,  his  executors,  administra- 
tors, and  assigns,  should  and  lawfully  might  have  and  en- 
joy the  whole  profit,  benefit,  commodity,  and  advantage 
from  time  to  time  coming,  growing,  accruing,  and  arising, 
by  reason  of  the  said  invention,  for  and  during  the  term  of 
years  therein  mentioned ;  to  have,  hold,  exercbe,  and  en- 
joy, the  said  license,  powers,  privileges,  and  advantages, 
thereinbefore  granted,  or  mentioned  to  be  granted,  unto 
the  said  Jean  Jacques  Saint  Marc,  for  and  during,  and 
unto  the  full  end  and  term  o( fourteen  years,  from  the  date 
of  the  said  last-mentioned  letters  patent  next  and  imme- 
diately ensuing,  and  fully  to  be  complete  and  ended,  ac- 
cording to  the  statute  in  such  case  made  and  provided: 
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and  H  was  by  the  said  letters  patent  provided,  and  the        1828. 
same  were  declared  to  be  upon  the  express  condition^  that,     duverqier 
if  the  said  Jean  Jacques  Saint  Marc,  his  executors,  or      _    9. 

Fellowei. 

administrators,  or  any  person  or  persons  who  should  or 
might  at  any  time  or  times  thereafter,  during  the  contin- 
uance of  that  grant,  have  or  claim  any  right,  title,  or  in- 
terest, in  law  or  equity,  of,  in,  or  to,  the  power,  privilege, 
and  authority,  of  the  sole  use  and  benefit  of  the  said  in- 
vention thereby  granted,  should  make  any  transfer  or  as- 
signment, or  any  pretended  transfer  or  assignment,  of  the 
said  liberty  and  privilege,  or  any  share  or  shares  of  the 
benefit  or  profit  thereof,  or  should  declare  any  trust  there- 
of, to  or  for  any  number  of  persons  exceeding  the  number 
iSJive^  or  should  open,  or  cause  to  be  opened,  any  book  or 
books  for  public  subscription  to  be  made  by  any  number 
of  persons  exceeding  the  number  ot  Jive^  in  order  to  the 
raising  any  sum  or  sums  of  money  under  pretence  of  car- 
tying  on  the  said  liberty  or  privilege  thereby  granted,  or 
should^  by  him  or  themselves,  or  his  or  their  agents  or 
servants,  receive  any  sum  or  sums  of  money  whatsoever, 
of  any  number  of  persons  exceeding  in  the  whole  the  num- 
ber oifive^  for  such  or  the  like  intents  or  purposes,  or 
ihould  presume  to  act  as  a  corporate  body,  or  should  di- 
Tide  the  benefit  of  the  said  last-mentioned  letters  patent, 
with  the  liberties  and  privileges  thereby  granted,  into  any 
number  of  shares  exceeding  the  number  oijivey  or  should 
commit  or  do,  or  procure  to  be  committed  or  done,  any 
act,  matter,  or  thing,  whatsoever,  during  such  time  as  such 
person  or  persons  should  have  any  right  or  title,  either  in 
law  or  equity,  in  or  to  the  same  premises,  which  would  be 
contrary  to  the  true  intent  and  meaning  of  a  certain  act  of 
Parliament,  made  in  the  sixth  year  of  the  reign  of  the  late 
King,  George  the  First  (a),  intituled :  "  An  act  for  better 
securing  certain  powers   and  privileges  intended  to  be 

(fl)  6  Geo.  1,  c.  18. 
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1828.        granted  by  his  Majesty,  by  two  charters,  for  assurance  of 
,^  ships  and  merchandizes  at  sea,  and  for  lendinir  money  up- 

DUVEROIER  '^  '  &  J       r 

V.  on  bottomry ;  and  for  restraining  several  extravagant  and 

unwarrantable  practices  therein  mentioned :"  or,  in  case 
the  said  power,  privilege,  or  authority,  should,  at  any  time 
thereafter,  become  vested  in,  or  in  trust  for,  more  than 
the  number  oifive  persons,  or  their  representatives,  at  any 
one  time,  reckoning  executors  or  administrators  as  and 
for  the  single  person  whom  they  represent,  as  to  such  in- 
terest as  they  were  or  should  be  entitled  to  in  right  of  such 
their  testator  or  intestate — that  then,  and  in  any  of  the 
said  cases,  those  letters  patent,  and  all  liberties  and  ad- 
vantages whatsoever  thereby  granted,  should  wholly  cease 
and  become  void,  any  thing  thereinbefore  contained  to  the 
contrary  thereof  in  any  wise  notwithstanding:"  as  by  the 
said  letters  patent,  which  said  letters  patent  the  defendant 
brought  into  Court,  might  more  fully  appear.  And  the 
defendant  further  said,  that  others  of  the  said  letters  pa^ 
tent  in  the  condition  of  the  said  writing  obligatory  men- 
tioned, were  and  are  certain  letters  patent  of  our  said  Lord 
the  King,  under  the  seal  of  our  said  Lord  the  King,  ap- 
pointed by  the  treaty  of  union  to  be  used  instead  of  the 
grand  seal  of  Scotland,  bearing  date  on  a  certain  day,  to 
wit,  the  26th  February ,  in  the  Jifth  year  aforesaid :  by 
which  last-mentioned  letters  patent,  our  said  Lord  the 
King  gave  and  granted  to  the  said  Jean  Jacques  Saint 
Marc,  his  executors,  administrators,  and  assigns,  his  spe- 
cial license,  full  power,  sole  privilege  and  authority,  that 
the  said  Jean  Jacques  Saint  Marc^  his  executors,  admin- 
istrators, and  assigns,  by  themselves  or  such  other  persons 
as  he  or  they  might  appoint  or  agree  with,  and  no  others, 
from  time  to  time  and  at  all  times  thereafter,  during  the 
term  of  years  in  the  said  last  mentioned  letters  patent  ex* 
pressed,  might  lawfully  make,  use,  exercise,  and  vend,  any 
invention  therein  mentioned,  of  improvements  in  the  pro- 
cess of  and  apparatus  for  distilling,  within  that  part  of  the 
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united  kingdom  of  Great  Britain  and  Ireland  called  Scot"  1828. 
land,  in  such  manner  as  to  the  said  Jean  Jacques  Saint  Marc,  -^  ^ 
his  executors,  administrators,  and  assigns,  or  any  of  them,  _  v. 
should  in  his  discretion  seem  meet.  [Here,  the  term  of 
fourteen  years  for  which  the  Scotch  patent  was  granted, 
and  the  proviso  therein  contained,  were  set  out  in  totidem 
verbis  as  in  the  English  patent].  And  the  defendant  fur- 
ther said,  that  the  said  several  terms  of  fourteen  years  each 
in  the  said  letters  patent  mentioned,  at  the  time  of  the  mak- 
ing of  the  said  supposed  writing  obligatory,  were  and  yet  are 
unexpired ;  and  that  the  said  company  in  the  said  condi- 
tion of  the  said  supposed  writing  obligatory  mentioned,  was 
meant  and  intended  by  the  said  Jean  Jacques  Saint  Marc, 
the  said  plaintiff,  and  the  said  defendant,  at  the  time  of  the 
making  of  the  said  supposed  writing  obligatory,  to  consist 
of  more  than  Jive  persons,  to  wit,  ten  thousand  persons, 
and  to  be  formed  for  the  purposes  (amongst  other  things) 
of  using,  exercising,  and  enjoying  the  said  exclusive  liber- 
ties and  privileges  in  the  said  two  several  letters  patent 
in  the  said  condition  and  in  this  plea  mentioned,  for  the 
use  and  benefit  of  the  said  persons  so  exceeding  the  num- 
ber oijive^  in  that  part  of  the  united  kingdom  called  Eng- 
land, and  in  that  part  thereof  called  Scotland^  respectively, 
under  colour  of  the  said  letters  patent,  respectively,  to  wit, 
at  &c. :  and  so  the  defendant  said  that  the  supposed  writ- 
ing obligatory  was  and  is  void  in  law:  and  this,  &c.,  where- 
fore &c. 

Sixthly — Actionem  non,  ^c,  because  certain  of  the  said 
several  letters  patent  in  the  said  condition  of  the  said  sup- 
posed writing  obligatory  mentioned,  were  letters  patent  of 
our  sovereign  Lord  the  now  King,  under  the  great  seal 
of  the  united  kingdom  of  Great  Britain  and  Ireland, 
bearing  date  at  Westminster ,  on  a  certain  day,  to  wit,  the 
20th  March,  in  Xhe  fifth  year  of  the  reign  of  our  said  Lord 
the  King,  containing  therein  the  like  matters  and  things, 
and  the  like  proviso,  and  to  the  same  effect,  as  the  said  let- 
ters patent  in  the  said  fifth  plea  first  mentioned;  as  by  the 
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1828.         g2^j  letters  patent,  which  the  defendant  produced  to  the 
DuYERQiER     Court,  might  more  fully  appear:  and  the  defendant  fur- 

V*  ther  said,  that  the  said  term  of  fourteen  years  in  the  said 

Fellowes.  , 

last-mentioned  letters  patent  mentioned,  at  the  time  of  the 
making  of  the  said  supposed  writing  obligatory,  was  and 
yet  is  unexpired,  and  that  the  said  company  in  the  said 
condition  of  the  said  supposed  writing  obligatory  mention- 
ed, was,  at  the  time  of  the  making  thereof,  intended  by  the 
plaintiff  and  defendant  to  consist  of  more  than  Jive  per- 
sons, to  wit,  ten  thousand  persons,  and  to  be  formed  for 
the  purpose  (amongst  other  things)  of  using,  exercising, 
and  enjoying  the  said  exclusive  liberties  and  privileges  in 
the  said  last-mentioned  letters  patent  mentioned,  for  the 
use  and  benefit  of  the  said  persons  so  exceeding  the  numr 
ber  oifive^  in  that  part  of  the  united  kingdom  called  Eng" 
land,  under  colour  of  the  said  last-mentioned  letters  pa- 
tent: By  means  of  which  premises  in  this  plea  mentioned, 
the  supposed  writing  obligatory  was  and  is  wholly  void: 
and  this  &c.,  wherefore  &c. 

Seventhly ,  and  Lastly — Actionem  non^  ^c,  because  cer- 
tain  of  the  said  several  letters  patent  in  the  said  condition  of 
the  said  supposed  writing  obligatory  mentioned,  were  letten 
patent  of  our  sovereign  Lord  the  now  King,  under  the 
great  seal  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  bearing  date  at  Westminster,  on  a  certain  day,  to 
wit,  the  20th  March,  in  the  Jlfth  year  of  the  reign  of  our 
said  Lord  the  King,  containing  therein  the  like  matters 
and  things,  and  the  like  proviso,  and  to  the  same  effect, 
as  the  said  letters  patent  in  the  said  Jifth  plea  first  men- 
tioned ;  as  by  the  said  last-mentioned  letters  patent,  which 
the  defendant  produced  to  the  Court,  might  more  fully 
appear:  and  the  defendant  further  said  that  the  said  term 
oi fourteen  years  in  the  said  last-mentioned  letters  patent 
mentioned,  at  the  time  of  the  making  of  the  said  supposed 
writing  obligatory,  was,  and  yet  is,  unexpired ;  and  that 
the  said  company  in  the  said  condition  of  the  said  suppos- 
ed writing  obligatory  mentioned,  was,  by  the  said  Jean 


IS  THE  NINTH  YEAR  OF  GEO.  lY.  393 

JfaequeM  SahU  Mare^  the  said  Stamp  Brooksbank^  the  said         1828. 
defendant,  and  the  said  plaintiff,  intended,  at  the  time  of     ^^^  tLQizB. 
the  making  of  the  said  supposed  writing  obligatory,  to  v- 

consist  of  more  than  five  persons,  and  to  be  formed  for 
the  purpose  (amongst  other  things)  of  using,  exercising, 
and  enjoying  the  said  exclusive  liberties  and  privileges  in 
the  said  last-mentioned  letters  patent  mentioned,  for  the 
use  and  benefit  of  the  said  persons  so  exceeding  the  num- 
ber of  Jive,  in  that  part  of  the  united  kingdom  called  Eng- 
land,  under  colour  of  the  said  letters  patent,  and  of  the 
acting  as  a  corporate  body,  and  dividing  the  benefit  of  the 
said  last-meutioned  letters  patent,  and  the  liberties  and 
privileges  thereby  granted,  into  divers  shares  exceeding 
die  number  of  ^ve,  to  wit,  ten  thousand,  to  be  transferal 
Ue  and  assignable,  without  any  charter  from  our  Lord  the 
King;  and  that,  before  the  time  of  the  making  of  the  said 
supposed  writing  obligatory,  to  wit,  on  &c.,  at  &c.,  afore- 
said, it  was  corruptly  and  illegally  agreed  by  and  between 
the  plaintiff  and  the  said  Jean  Jacques  Saint  Marc,  the 
said  Stamp  Brooksbank,  and  the  said  defendant,  that  the 
said  plaintiff  should  form  such  company  as  in  this  plea 
mentioned,  for  the  purposes  in  this  plea  mentioned,  and 
should  sell  and  dispose  of  divers,  to  wit,  nine  thousand  of 
such  shares,  as  in  this  plea  mentioned,  being  the  shares 
in  the  said  condition  of  the  said  supposed  writing  obliga- 
tory mentioned ;  and  should  cause  divers  large  sums  of  mo- 
ney to  be  subscribed  by  public  subscription,  by  numbers 
of  persons  exceeding^f  ^,  to  wit,  nine  thousand  persons,  in 
order  to  the  raising  a  large  sum  of  money,  to  wit,  450,000/. 
under  pretence  of  carrying  on  the  said  liberty  or  privilege 
(amongst  other  things)  by  the  said  letters  patent  granted ; 
such  money  to  be  in  part  received  by  the  said  Jean  Jacques 
Saint  Marc,  Stamp  Brooksbank,  and  the  said  defend- 
ant, for  the  purpose  of  carrying  on  the  said  liberty  and 
privflege  for  the  benefit  of  the  said  last-mentioned  persons 
so  exceeding^re  (amongst  others);  and  that  the  said  Jean 
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1828.         Jerque*  Saint  Marc^  the  said  Stamp  Brooisbank^  and  the 
,/  said  defendant,  should,  in  consideration  thereof,  pay  to 

DUVERGIBE  '  '  r    J 

V.  the  said  plaintiff  the  sum  of  10,000/.  of  lawful  &c.,  in  the 

manner  in  the  said  condition  of  the  said  supposed  writing 
obligatory  mentioned ;  and  that,  for  securing  the  payment 
of  the  said  sum  of  10,000/.,  the  defendant  should  make  and 
seal,  and  as  his  own  act  and  deed  deliver,  to  the  plaintiff,  a 
writing  obligatory  in  the  penal  sum  of  10,S00/.,  conditioned 
for  the  payment  of  the  said  sum  of  10,000/.  in  manner 
aforesaid: — and  the  defendant  further  said,  that,  in  pursu- 
ance of  the  said  corrupt  and  unlawful  agreement,  the  de- 
fendant afterwards,  to  wit,  on  &c.  last  aforesaid,  at  &c« 
aforesaid,  made  and  sealed,  and  as  his  deed  delivered,  the 
said  supposed  writing  obligatory  in  the  said  declaration 
mentioned,  and  the  plaintiff  then  and  there  accepted  and 
received  the  same  of  and  from  the  defendant,  upon  the 
said  corrupt  and  unlawful  agreement:  by  means  of  which 
premises  in  this  plea  mentioned,  the  said  supposed  writing 
obligatory  was  and  is  wholly  void :  and  this  &c«,  where- 
fore &c. 

The  plaintiff  added  a  similiter  to  the  Jirst  plea,  re- 
plied to  the  secondy  thirds  and  fourtky  and  demurred  ge- 
nerally to  ihejifthy  sixth,  and  last. 

The  defendant  rejoined,  taking  issue  on  the  plaintiffs 
replication  to  the  second^  third,  and  fourth  pleas;  and 
joined  in  demurrer  to  the  three  last. 

The  demurrer  came  on  for  argument  on  a  former  day  in 
this  term,  when — 

Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — The 
first  point  raised  by  the  seventh  plea,  which  embraces  and 
incorporates  all  the  material  matters  contained  in  the  Jijth 
and  sixth,  is,  whether  or  not  the  parties  mentioned  in  the 
bond  intended,  among  other  acts,  to  form  a  company 
which  should  act  as  a  corporate  body,  and  have  transfer- 
able shares,  without  the  sanction  of  a  charter  from  the 
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Crowo.     The  company  the  plaintiff  proposed  to  form,  was         1829. 
a  condition  precedent  to  any  claim  for  remuneration  i  and     puy^RoiEK 
was  to  be  under  the  guidance  of  directors.    The  plain*  v* 

tiff  was  merely  to  bring  persons  together,  for  the  purpose      ^"■'^"'^ 
of  appointing  directors  and  trustees  for  the  government  of 
the  coocenii  and  to  procure  purchasers  for  shares.     The 
company  was  not  to  be  raised  on  any  regulations  or  stipu* 
lations  previously  agreed  upon;  and  it  does  not  appear 
that  the  assent  of  the  subscribers  was  required  to  any  act 
but  the  making  of  the  purchase.    No  arrangement  was  en- 
tered into  as  to  whether  the  company  should  act  by  charter 
(ir  not^  nor  was  there  any  previous  stipulation  to  that  effect. 
But  it  is  alleged  in  the  seventh  plea,  that  the  company  in- 
tended to  act  as  a  corporate  body,  and  that  it  should  have 
transferable  shares,  without  a  charter.     That  allegation, 
therefore,  embraces  two  questions,^r«/,  whether  the  com- 
pany were  to  act  as  a  corporate  body;  and  secondly,  whe- 
ther the  capital  or  benefit  to  be  derived  from  the  concern, 
was  to  be  divided  into  transferable  shares,  without  a  char- 
ter.    There  is  no  allegation  in  the  plea,  as  to  the  intent 
ar  meaning  of  the  parties;  and  although  the  introductory 
part  refers  to  their  intention  to  act  as  a  corporate  body, 
and  divide  the  benefit  of  the  patent  into  transferable  and 
assignable  shares,  without  any  charter  from  the  King,  yet 
no  agreement  to  that  effect  is  stated  or  shown.     The  mere 
allegation  of  intention  is  not  sufficient  to  shew  that  the  bond 
was  void ;  for  it  is  not  to  be  assumed  that  an  intent  to 
commit  an  illegal  act  must  necessarily  be  followed  by  ac- 
tual commission.      Whether  the  parties  intended  to  act 
as  a  corporate  body,  is  a  question  of  law,  to  be  deduc- 
ed from  certain  facts,  which  should  have  been  set  forth 
in  the  plea.     Although  individuals  may  assume  to  take 
upon  themselves  to  act  as  a  corporation,  yet  no  offence 
can  be  committed  until  they  actually  do  so.     There  is 
a  wide  distinction  between  persons  claiming  to  act  as  a 
corporate  body,  and  persons  usurping  corporate  offices. 
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1826.        A  quo  warranto  will  lie  against  a  person  assuming  to  act 
DuvERGiEE     ^  *  public  officer ;   but  it  will  not  where  a  private  right  is 
«».  only  in  question.     In  the  case  of  The  King  v.  Cann  (a), 

a  quo  warranto  for  holding  a  court  leet  was  refused: 
and  it  was  alleged  in  argument,  that  it  had  always  been 
refused  in  the  case  of  warrens  (&) ;  and  the  Court  saidi 
that  the  matter  might  very  properly  be  tried  in  a  civil  ac- 
tion.   Where  individuals  merely  assume  to  act  as  a  cor- 
poration in  a  private  matter,  the  only  consequence  is,  that 
their  acts  are  void ;  and  here,  the  parties  merely  intended 
to  carry  on  a  trade,  which  in  strictness  must  be  considered 
as  a  private  concern ;  nor  could  it  be  of  any  detriment  to 
the  public,  nor  in  fact  to  any  individual,  neither  was  it  an 
usurpation  on  the  prerogative  of  the  crown.    It  cannot  be 
presumed  from  a  mere  general  allegation  of  intent,  that 
the  parties  meant  to  act  illegally.     The  bond  upon  the 
face  of  it  discloses  no  illegality,  and  it  might  have  been  in- 
tended that  the  shares  should  be  assigned  under  an  act  of 
Parliament  to  be  procured  for  the  purpose,  or  under  a 
charter  with  the  sanction  of  the  crown.     At  all  events,  it 
must  be  assumed,  that  the  parties  intended  to  act  by  legal 
means,  unless  the  contrary  be  shewn.     The  allegation 
that  the  company  intended  to  act  as  a  corporation,  raises 
a  mixed  question  of  law  and  of  fact,  and  offers  matters  to 
be  tried  by  a  Jury.    The  shares  in  the  patent  were  trans- 
ferable without  the  md  of  a  charter;  they  might  be  as- 
signed to  any  number  of  persons  the  grantees  might  think 
fit,  and  they  could  not  be  excluded  from  any  legal  means 
by  which  that  object  might  be  effected;  but  the  parties 
might  intend  to  become  a  corporation,  by  procuring  an 
act  of  Parliament  for  the  purpose.   The  statute  6  Geo.  l,c. 
18,  recognizes  the  ordinary  modes  by  which  public  com- 


(a)  Andrews,  15.  IhhottorCs  case,  Cas.  temp.  Hard- 

(h)  See  the  King  v.  Lowther,  2      wicke,  261. 
Ld,  Raym.  1409;  S.  C.  1  Str.  637; 
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panies  are  legalized,  namely,  by  charter  and  by  statute;         1828. 
and  here,  the  plaintiff  was  not  a  member  of  the  company,     dhveroie* 
and  there  was  nothing  to  prevent  him  from  procuring  a  v. 

charter,  or,  at  all  events,  it  might  have  been  his  intention 
that  the  company  should  be  legalized  by  an  act  of  Parlia* 
ment;  and,  as  he  might  have  had  recourse  to  that  measure, 
it  18  not  for  the  defendant  to  object  that  he  did  not  obtain 
it     In  Haines  v.  Busk  (a),  it  was  held  to  be  no  answer  to 
an  action  by  a  broker  for  commission  for  procuring  freight, 
that  the  charter-party  procured  was  such,  that,  if  the  char- 
terer failed  to  obtain  certain  licenses,  the  voyage  would  be 
illegal;  and  Lord  Chief  Justice  Gibbs  said,  ''  that  if  the 
licenses  had  not  been  procured,  it  was  not  the  fault  of  the 
innocent  plaintiff,  but  of  the  criminal  defendant,  and,  there- 
fore, that  he  should  not  take  advantage  of  the  want  of 
thenu"    Here,  the  defendant  should  have  shewn  what  the 
intended  acts  were,  in  order  that  the  Court  might  judge 
whether  they  were  peculiar  to  a  corporate  body  or  not; 
and^  if  the  procuring  a  statute  were  contemplated  in  the 
first  instance,  there  is  nothing  to  shew  that  the  proposed 
acts  were  illegal.     There  is  nothing  to  prevent  a  company 
fiK>m  transferring  and  assigning  shares  without  a  charter 
firom  the  crown,  nor  is  it  in  itself  unlawful;  if  it  were,  part- 
ners in  banking-houses  who  might  so  do,  would  render 
their  firms  illegal  associations.     The  statute  6  Geo.  1  was 
passed  to  remedy  an  existing  evil;  and,  in  the  case  of  the 
King  V.  Webb  (6),  it  was  decided,  that  the  mere  creation  of 
transferable  shares  did  not  render  a  concern  illegal.    There, 
a  great  number  of  persons  covenanted  by  a  deed  of  co- 
partnership to  raise  a  large  capital  by  small  subscriptions, 
in  shares;  but  it  was  held,  that,  as  the  shares  were  not 
generally  transferable  at  the  mere  unrestricted  option  of 
the  holders,  but  to  a  certain  extent  only,  it  did  not  amount 
to  the  raising  or  pretending  to  raise  transferable  stock, 

(a)  5  Taunt.  521 ;  5.  C.  1  Marsh.  191 .  (6)  H  East,  406. 
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I828i         which  was  one  of  the  nuisances  prohibited  by  the  statute; 
^  and  here,  it  is  not  averred  that  the  shares  of  the  company 

V.  were  to  be  transferable  as  matter  of  right,  or  without  any 

limitation  or  restriction.  In  Pratt  v.  Hutchinson  {a),  it 
■  was  held  to  be  no  objection  upon  the  statute,  to  articles 
of  agreement,  whereby  fifty  persons  agreed  to  raise  two 
hundred  shares  at  210/.  each,  by  small  monthly  subscrip- 
tions, for  building  houses  for  each  other,  every  holder  pay- 
ing interest  on  his  shares  till  paid  up ;  with  a  stipulation  for 
the  members  to  employ  certain  tradesmen  only  in  the  build- 
ing, with  power  to  each  member  to  sell  his  shares  and 
transfer  them  in  the  books  of  the  society,  provided  thai 
the  purchaser  should  be  approved  &t  a  meeting  of  the  society, 
and  should,  on  his  admission,  become  a  parti/  to  the  origi- 
'Hal  articles;  for  there  is  nothing  illegal  per  se  in  the  ge- 
neral object,  or  in  the  mode  of  executing  it;  nor  is  such  a 
limited  power  of  transferring  the  shares  a  raising  of  trans- 
ferable stock  within  the  mischief  of  the  act.  In  the  case 
of  a  partnership,  the  sheriff  may  seize  under  an  execution, 
and  sell,  a  share  of  one  of  the  partners.  So,  in  the  case 
of  a  bankruptcy,  the  commission  transfers  the  property  of 
a  bankrupt  to  his  assignees,  who  may  carry  on  his  trade. 
At  all  events,  a  partner  may  assign  all  his  interest,  although 
it  may  depend  on  the  terms  of  the  partnership  deed,  whe- 
ther the  assignee  should  carry  on  business  with  the  others 
or  not.  The  cases  of  Smith  v.  Stokes  {b),  and  Smith  v. 
Oriell  (e),  are  decisive  to  shew,  that,  under  a  separate  com- 
mission against  one  partner  of  a  firm,  the  assignees  take  all 
the  separate  property,  and  all  the  bankrupt's  interest  in 
the  joint  property:  and  that  they  are  tenants  in  conmion, 
from  the  time  of  the  act  of  bankruptcy,  with  the  solvent 
partner.  Although  the  agreeing  to  transfer  shares  migbt 
be  imprudent,  it  does  not  follow  that  it  would  be  illegal; 

(fl)  15  East,  511.  {h)\  East,  363.  (r)  Ibid.  368. 
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ind,  though  in  Josephs  v.  Pebrer  (a) — where  an  associa-         1828. 
3<Mi,  calling  themselves  the  "  £quitable  Loan  Bank  Com-     ^     ^ 
pany,**  professed  to  have  a  capital  in  shares,  which  shares  r. 

rare  to  be  transferable  without  any  restriction,  and  the 
liolders  were  to  be  subject  to  such  regulations  as  might  be 
M>ntained  in  any  act  of  Parliament  passed  for  the  govern- 
ment of  the  society,  and  in  the  mean  time  to  such  regula- 
dona  as  might  be  made  by  a  committee  of  management, 
md  no  evidence  was  given  as  to  the  particular  objects  or 
lendency  of  the  company — it  was  held,  that  the  company 
fepas  to  be  considered  illegal,  and  within  the  operation  of 
the  6  Geo.  1,  as  having  transferable  shares,  and  affecting 
to  act  as  a  body  corporate,  without  authority  by  charter  or 
act  of  Parliament:  yet  there,  the  company  was  not  only 
formed,  but  an  agent  had  been  appointed  and  employed, 
and  the  trade  had  actually  begun,  and  was  carrying  on,  be- 
fore any  authority  to  legalize  or  sanction  it  was  applied 
for.     Here,  however,  the  bond  only  related  to  the  future 
establishment  of  the  company,  which,  when  formed,  it  is 
alleged,  was  intended  to  act  as  a  corporate  body,  and  to 
have  transferable  shares;  but,  as  there  can  be  no  legal  ob- 
jection to  the  transfer  of  such  shares,  and  it  does  not  ap- 
pear that  the  plaintiff  was  even  to  be  a  member  of  the 
company,  and  the  money  mentioned  in  the  bond  was  to  be 
paid  to  him  on  his  bringing  persons  together  for  the  pur- 
pose of  appointing  directors  and  trustees  for  the  govern- 
ment of  the  concern,  and  to  procure  purchasers  for  the 
riiares,  it  was  a  service  for  which  he  was  clearly  entitled 
to  a  remuneration,  and  was  wholly  distinct  from  the  mode 
in  which  the  concern  was  eventually  to  be  carried  on. 
After  the  plaintiff  had  procured  purchasers  for  the  shares, 
the  business  of  the  distillery  was  to  be  carried  on  by  the  share- 
holders, and  the  plaintiff  had  no  means  of  controlling  the  ap- 
pointment of  directors  and  trustees,  nor  could  he  exercise 

(fl)  3  Barn.  &  Cress.  639;  S,  C.  5  Dow.  8c  Ryl.  542. 
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any  authority  as  to  the  management  of  the  establishment; 
and  as  the  defendant  has  not  shewn  or  alleged  any  illegal 
acts  done  by  the  company,  but  merely  an  intention  to 
commit  them,  the  pleas  are  no  answer  to  the  action;  nei- 
ther are  the  means  by  which  the  company  might  have 
been  legalized  negatived  or  denied:  nor  was  it  intend- 
ed that  the  exclusive  right  of  distilling  spirits  from  pota- 
toes, secured  by  the  patent,  was  intended  to  be  conveyed, 
but  the  proposed  company  were  merely  exonerated  from  all 
liability  to  the  patentee  for  using  his  invention ;  and  it  does 
not  appear  from  either  of  the  pleas  that  the  plaintiff  was 
aware  of  the  proviso  in  the  patent,  limiting  the  transfer  of 
the  shares;  and,  even  if  he  were,  the  insertion  of  such  a 
proviso  was  not  required  by  law. 


Mr.  Serjeant  Taddy^  contra. — In  Fox  v.  Hanbury  (a), 
Lord  Mansfield  said :  **  An  act  of  bankruptcy  by  one 
partner  is,  to  many  purposes,  a  dissolution  of  the  partner- 
ship, by  virtue  of  the  relation  in  the  statutes,  which  avoid 
all  the  acts  of  a  bankrupt  from  the  day  of  his  bankruptcy; 
and  from  the  necessity  of  the  thing,  all  his  property  being 
vested  in  the  assignees,  who  cannot  carry  on  a  trade.** 
That  is  the  true  principle ;  but  the  facts  in  this  case  do 
not  raise  a  question  involving  the  rights  of  partners. 
The  plaintiff,  by  his  demurrer,  admits  that  it  was  intended 
that  the  company  should  act  as  a  corporate  body,  and  that 
they  should  have  transferable  shares,  without  a  charter 
from  the  Crown ;  but  it  has  been  said,  that  the  particular 
mode  in  which  the  company  intended  to  act  should  have 
been  stated  in  the  pleas,  in  order  that  the  Court  might 
ascertain  whether  such  acts  were  attributable  to  a  corpor- 
ate body  or  not.  This,  however,  was  altogether  unne- 
cessary; but,  even  if  it  were,  the  plaintiff  could  only  have 
taken  advantage  of  it  by  special  demurrer:  by  demur- 


{a)  Cowp.  448. 
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ing  generally y  he  has  allowed  that  he  intended  to  form  a         1828. 
company  that  was  to  act  as  a  corporation.     The  seventh  ^ 

DUVEROIER 

plea  must  be  taken  with  reference  to  the  condition  of  the  v. 

bond,  by  which  the  first  instalment  was  to  be  paid  on  the       bllowes. 
plaintiff's  forming  the  company  and  procuring  the  pur- 
chasers for  the  shares;  and  the  three  several  instalments 
were  to  indemnify  him  from  the  expenses  he  might  be  put 
to  in  such  formation.     Three  obligations  were  imposed 
on  \irmi—Jir$tf  to  form  the  company; — secondly ^  to  bring 
persons  together  for  the  purpose  of  appointing  directors 
and  trustees  for  the  government  of  the  concern; — and 
l((u//y,  to  procure  purchasers  for  the  shares;  and,  upon 
the  first  call  upon  such  shares,  the  first  instalment  was  to 
be  paid;  and  it  is  distinctly  alleged  in  the  plea,  that  it  was 
corruptly  and  illegally  agreed  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should  form  the  company  for 
the  purposes  in  that  plea  mentioned,  which  are,  that  the 
company  should  act  as  a  corporate  body,  and  divide  the 
benefit  of  the  patent  into  shares  exceeding^r^  in  number, 
rur.  ten  thousand^  which  were  to  be  transferable  and  as- 
signable without  any  charter  from  the  king.     That,  too,  is 
admitted  by  the  demurrer;  and,  although  it  has  been  said, 
that  the  assignment  of  the  letters  patent  was  not  illegal, 
still,  as  they  would  be  rendered  void  by  the  proviso,  if  as- 
signed for  the  benefit  of  more  than  five,  the  persons  who 
were  intended  to  be  shareholders,  and  to  form  the  company, 
would  be  cheated  and  inveigled  into  the  purchase  of  a  thing 
-of  no  value ;  and,  it  appears  on  the  face  of  the  record,  that  a 
-  fraud  was  intended  on  the  crown,  on  the  public  at  large,  and 
on  all  those  who  might  be  induced  to  become  purchasers  of 
shares.     The  agreement  is  therefore  void,  as  being  con- 
trary to  public  policy.     The  statute  21  Jac.  1,  c.  3,  lega- 
lizes patents  under  certain  circumstances,  and  Lord  Coie^ 
in  treating  of  that  statute,  says  (a),  that,  in  every  new 

(«)  'Mi\  Institute,  1S4. 
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1828.         manufacture  that  deserves  a  privilege^  there  must  be  tir- 
DuvcRoiER     S^^^  necessitas^  and  evidens  utilitcu;  that  it  must  not  be  to 
V*  the  hurt  of  trade ^  nor  generally  inconvement;  and  that^  if 

either  of  these  qualities  fail,  the  privilege  is  declared  by  die 
act  to  be  void.  Here,  the  inconvenience  is  the  presuming 
to  act  as  a  corporate  body,  and  the  transferring,  or  pretend- 
ing to  transfer  or  assign  shares,  without  legal  authority, 
either  by  act  of  Parliament,  or  by  charter  from  the  crown; 
and  either  the  one  or  the  other  was  absolutely  requisite 
to  warrant  the  company  to  act  as  a  body  corporate  or  to 
transfer  shares;  each  of  which  not  only  tends  to  the  preju- 
dice of  trade,  but  falls  expressly  within  the  provisions  of  the 
18th  section  of  the  6  Geo.  1,  c.  18;  and  the  seventh  plea 
is  framed  with  a  reference  to  that  act.  But  an  extensive 
or  uncontrolled  transfer  of  shares  is  not  only  inconvenient, 
but  an  offence  at  common  law,  as  it  is  not  confined  to  the 
mere  transfer,  but  by  it  all  the  rights  and  interests  of  the 
parties  are  assigned ;  and  it  is  a  well  known  and  establish- 
ed principle  that  a  chose  in  action  is  not  assignable  at  law. 
In  Coke  Littleton  it  is  said  (a),  ''  that  no  entry,  nor  re-entry, 
may  be  reserved  or  given  to  any  person,  but  only  to  the  feof- 
for, or  to  the  donor,  or  to  the  lessor,  or  to  their  heirs ;"  and 
Lord  Coke  says  (6),  ^^  that  the  reason  thereof  is,  for  avoiding 
of  maintenance,  suppression  of  right,  and  stirring  up  of  suits; 
and,  therefore,  nothing  in  action,  entry,  or  re-entry  can  be 
granted  over.'*  Again,  it  is  laid  down  in  Coke  Littleton  (e), 
**  that,  by  the  ancient  maxim  of  the  common  law,  a  right 
of  entry,  or  a  chose  in  action,  cannot  be  granted  or  trans- 
ferred to  a  stranger,  and  thereby  is  avoided  great  oppres- 
sion, injury,  and  injustice."  In  Josephs  v.  Pebrer^  the  as- 
sociation was  deemed  to  be  illegal  for  affecting  to  act  as  a 
corporate  body  without  being  authorized  to  do  so  by  law, 
viz.  by  charter,  or  by  statute;  and  there,  the  only  object 
of  the  association  was  the  encouragement  of  trade,  by  ad- 

(a)  Section  347.  (h)  214  a.  (c)  Co.  Litt.  2^S  a. 
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rancing  money  to  needy  persons,  at  a  lower  rate  of  inter-         1828. 
est  than  licensed  pawnbrokers  were  by  law  entitled  to      ""     "^     ' 

DoVEftOIBR 

demand;  and  Lord  Chief  Justice  Abbott  there  said  (a):  v. 


''If the  projectors,  before  the  association  has  been  sane- 
tioned,  either  by  an  act  of  the  Legislature,  or  by  a  royal 
charter,  make  shares  in  the  concern  transferablci  without 
any  restriction,  at  the  mere  will  of  the  holder,  and  provide 
that  the  purchasers  shall  render  themselves  liable  to  regu- 
hdoDi,  to  be  finuned  by  certain  persons  styling  them- 
sel?e8  a  committee  of  management,  or  directors,  then  the 
association  assumes  an  unlawful  shape.**    Here,  the  shares 
were  to  be  transferable  without  any  limit  or  restriction,  at 
the  option  of  the  holders;  and  if  there  was  to  have  been 
any  restriction,  the  plaintiff  should  have  shewn  it,  as  well 
as  its  terms  and  conditions.     In  Josephs  v.  Pebrer,  direct- 
ors were  to  be  appointed,  as  in  this  case:  and  Lord  Chief 
Justice  Abbott,  asked  (6):  *'  What  was  the  grievance  and 
fRJndioe  whidi  the  association  tended  to  cause  to  his  Ma- 
jesty's subjects?   It  appears  (said  he)  that  these  shares, 
upon  each  of  which  only  1/.  was  paid,  were  sold  at  51.  lOs, 
premium;  and  unless  we  shut  our  eyes  altogether  to  what 
is  going  on  in  the  world,  we  cannot  help  observing,  that, 
in  other  companies  and  associations,  the  sale  and  transfer 
of  shares  at  enormous  premiums  is  carried  on  to  a  greater 
extent  than  was  ever  known,  except  at  the  period  when 
the  statute  referred  to  (6  Geo*  1)  was  passed.    The  neces- 
sary effect  of  such  a  practice  is  to  introduce  gaming  and 
rash  speculation  to  a  ruinous  extent.     In  such  transac- 
tions one   cannot   gain  unless  another   loses;   whereas, 
in  fair  mercantile  transactions,  each  party,  in  the  ordi- 
nary course  of  things,  reaps  a  profit  in  his  turn.*'    Al- 
though the  statute  6  Geo,  1,  has  been  lately  repealed, 
as  far  as  it  relates  to  the  restraining  several  extravagant 
and  unwarrantable  practices  in  the  6  Geo.  1  mention- 

(a)  3  Bam.  &  Cres.  64 1 .  (6)  lb.  644. 
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1828.         cd;  and  also  for  conferring  additional  powers  upon  his 
DuvERoiER     Majesty,  with   respect  to  the  granting  of  charters  of 
V.  incorporation  to  trading  and  other  companies  (a);  yet 

the  cases  that  Iiave  been  decided  as  to  its  construction 
are  most  material  to  shew  that  an  agreement  sinular  to 
that  described  in  the  seventh  plea  b  illegal,  as  it  tends  to 
the  prejudice  and  grievance  of  the  King's  subjects,  and  if 
that  be  so,  it  is  quite  clear  that  it  is  void  at  law.     Mr.  Jus- 
tice Bayley,  in  Josephs  v.  Pebrer  (6),  distinguishes  that 
case  from  The  King  v.  Webb,  and  Prati  v.  Hutchinsoii, 
as,  in  the  one,  the  shares  were  not  transferable  at  the 
mere  unrestricted  option  of  the  holder;  and,  in  the  other, 
no  person  could  become  a  member  of  the  company,  untO 
he  had  made  himself  a  party  to  the  partnership  articles,  and 
been  proposed  and  approved  by  a  certain  majority  of  per- 
sons present  at  a  meeting  of  the  society.     '*  But,"  said  that 
learned  Judge,  "  the  present  case  manifestly  tends  to  the 
common  grievance  of  many  of  his  Majesty's  subjects,  and 
falls  within  the  description  of  illegal  societies,  given  by  the 
6th  Geo.  1,  c.  18,  s.  18."    In  the  case  o(  Kinder  v.  Taf- 
loTf  where  a  question  arose  as  to  the  legality  of  a  company 
calling   itself.   The  Real  del  Monte  Mining   Company, 
Lord  Eldon  is  stated  to  have  said,  that  (c),  ''  the  question 
as  to  what  was  assuming  to  act  as  a  corporate  body,  was 
rendered  still  more  important  to  be  decided,  because  it 
was  impossible  to  read  the  6th  Geo.  1,  and  the  clauses  of 
exceptions  contained  in  it,  without  seeing  that  the  Legis- 
lature thought  itself  bound  to  except  even  some  legally 
chartered  companies.     The  case  of  The  King  v.  Wehbt 
so  much  dwelt  upon,  was  scanty  in  argument,  and  the  com- 
mon law  was  not  considered  in  it,  because  that  was  an  in- 
dictment upon  the  statute.      He  (the  Lord  Chancellor) 

(a)  See  the  statute  6  Geo.  4,  c.         (c)  George  on  Joint  Stock  Com- 
91'  panies,  p.  46. 

(ft)  3  Barn.  &  Cress.  645. 
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«poke  with  all  respect  of  Lord  EUenborough,  who  had  1828. 
decided  the  case,  and  whose  memory  he  venerated  as  a  ^  y\ 
lawyer,  but  he  should  have  been  glad  if  his  Lordship  had  _  v. 
taken  the  trouble  to  state  what  was  assuming  to  act  as  a 
corporation.  For  many  considerations,  it  would  have  been 
very  fortunate,  if  the  Court  had  then  looked  at  this  as  a 
distinct  question,  and  had  been  good  enough  to  declare, 
^  this  is  not  acting  as  a  corporation,  because,  to  act  as  a 
corporation,  you  must  act  so  and  so.*  It  now,  however, 
became  necessary  to  decide,  either  by  legal  judgment,  or 
bj  a  declaratory  act  of  ParUament,  what  is  the  meaning  of 
presuming  to  act  as  a  corporation;  and  by  whomsoever  it 
was  declared,  not  only  what  was  doing,  but  what  had  been 
done,  must  be  attentively  regarded.  It  was  for  this  reason  he 
thought  the  case  of  The  King  v.  Webb  called  for  further  ex- 
planation. Hb  Lordship  then,  after  commenting  on  the  sta- 
tute 6  Geo.  I,  which  he  observed  was  an  ill  drawn  act,  said 
that,  '^  he  was  of  opinion  (a),  and  he  had  taken  some  trouble 
to  consider  the  question,  that,  if  it  could  satisfactorily  be  made 
out  to  a  Jury,  that  a  party  was  opening  books,  raising  a  pre- 
mium upon  the  shares,  and  then  took  care  to  get  himself  out 
of  the  scrape,  that  was  an  indictable  offence.**  In  Buck  v. 
Bud  (b)f  it  appeared  that  the  ''  British  Ale  Brewery,"  was 
a  public  company,  neither  incorporated  by  charter  nor  by 
act  of  ParUament;  that  its  stock  was  raised  by  public  sub- 
scription, and  that  its  shares  were  transferable ;  and  it  was 
held,  that  the  company  was  within  the  6  Geo.  1,  c.  18,  al- 
though it  was  insisted  that  it  was  the  object  of  the  brewery 
to  carry  on  a  lawful  trade  in  a  lawful  manner,  and  to  fur- 
nish to  the  public  at  a  cheap  rate,  and  of  a  good  quality, 
an  article  of  the  first  necessity;  and  therefore  that  it  was  a 
public  benefit,  instead  of  a  nuisance.  Here,  too,  the  trans- 
fer or  assignment  of  shares  to  more  than  five  persons  is 
clearly  illegal,  and  the  plaintiff  must  or  ought  to  have 
known  of  the  proviso  in  the  patent  limiting  the  assignment 

(a)  Ibid.  47.  (/>)  I  Camp.  517. 
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1828.        of  shares  to  that  number,  as  the  patent  is  referred  to  in 
DuvER  ^^^  condition  of  the  bond  on  which  the  present  action  is 

V.  founded,  and,  with  the  contents  of  which,  it  must,  at  all 

events,  be  assumed  that  the  plaintiff  was  cognixant;  and 
more  particularly  so,  as  a  patent  is  not  a  mere  grant  from 
the  crown,  but  must  be  generally  known,  as  its  object  is  for 
public  services  and  for  public  benefit.     The  seventh  plea 
expressly  alleges  that  the  plaintiff  intended,  at  the  time  of 
making  the  bond,  that  the  company  should  consist  of  more 
than  five  persons,  and  that  the  benefit  of  the  patent  should 
be  divided  into  ten  thousand  shares,  to  be  transferabk 
and  assignable  without  any  charter  from  the  King*    This 
the  plaintiff  has  admitted  by  the  demurrer ;  and  if  the 
transaction  between  him  and  the  defendant  had  gone  a 
little  further,  he  would  have  been  liable  to  an  indictment, 
on  the  authority  of  the  case  of  The  King  v.  Stratton  (a), 
where,  on  its  appearing  that  a  society,  called  **  The  t^bitan- 
thropic  Annuity  Society,*'  was  an  unincorporated  compa- 
ny, with   transferable  shares.  Lord  Ellenbarough  said: 
'^  That  the  society  was  certainly  illegal,  ahd  that,  in  Hoddit 
case  (6),  all  the  Judges  of  the  Court  of  King^s  Bench  were 
agreed  upon  the  illegality  of  these  associations."     Yet  it 
has  been  said,  that  the  plea  does  not  negative  the  intention 
of  procuring  an  act  of  Parliament  for  the  purpose  of  legal- 
izing the  company,  but   the  plaintiff  should  have  alleged 
that  fact,  for  it  was  impossible  for  the  defendaht  to  know 
whether  such  an  application  was  intended  or  not.    The 
object  of  passing  an  act  of  Parliament  is  to  effect  an  alter- 
ation in  the  existing  law,  and  here  it  was  enough  for  the 
defendant  to  allege  that  the  plaintiff  meant  to  contravene  it; 
but  a  charter  from  the  crown  is  the  usual  and  ordinary  course 
by  virtue  of  which  companies  similar  to  the  present  are 
formed  and  established ;  and  here  it  must  be  inferred  that 
the  proposed  company  intended  to  act  as  a  corporate  body, 
and  to  assume  to  itself  the  power  of  suing,  and  of  purchas- 

(fl)  I  Camp.  .54y,  n.  (6)  9  East,  516. 
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ing  and  aHenatiiq;  shares;  and  in  Comyns's  Digest  it  is         1828. 
said  (a),  that  **  a  corporation  is  a  franchise  created  by  the     dotbroier 
King;**  and  again  (&)»  **  that  a  corporation  nuty  be  created  v- 

by  the  common  hw^  as  the  King,  and  that  he  alone  has 
authority  to  make  a  corporation  by  his  charter;**  and  Lord 
CoAr«  Reports  (c),  are  referred  to  in  support  of  that  position. 


Mr.  Serjeant  Wilde ^  in  reply.  The  transfer  of  the  pa- 
tent was  not  the  sole  or  principal  object  of  the  transaction, 
but  the  transfer  of  the  businesst  which  could  not  be  assign- 
edt  without  communicating  to  the  transferees  a  knowledge 
of  the  process  by  which  the  business  was  carried  on;  and 
it  was  the  manifest  intention  of  the  parties  to  dispose  of 
the  premises  where  the  distillery  was  situate,  and  to  find 
or  procure  purchasers  for  it,  as  well  as  for  the  business  it- 
self. Not  only  the  premises  and  the  good-will  were  to  be 
assigned,  but  the  exclusive  right  to  the  use  of  the  inven- 
tion, which  would  of  itself  be  highly  valuable  to  the 
shareholders.  But  the  main,  if  not  the  only  question, 
is,  whether  the  seventh  plea  discloses  sufficient  matter  in 
law,  to  bar  the  plaintiflTs  right  of  action.  It  merely  alleges 
that  the  company  was  intended  to  consist  of  more  than 
five  persons,  and  to  act  as  a  corporate  body  without  any 
diarter;  but  it  does  not  negative  an  intent  to  apply  for  a 
charter,  or  for  an  act  of  Parliament.  Both  these  are  mat- 
ters of  favour  and  indulgence,  and  each  should  have  been 
negatived;  for,  if  a  party  impute  to  another  as  an  offence, 
that  which  might  be  legalized,  he  must  negative  every  pos- 
sible means  of  rendering  the  act  legal ;  and  here  the  defend- 
ant attempts  to  set  up  a  collateral  agreement,  to  avoid  a  bond 
which  has  nothing  illegal  upon  the  face  of  it.  In  the  for- 
mation of  roads  or  canals,  they  may  be  marked  out  and  the 
work  begun,  although  a  statute  may  not  have  passed ; — it 
is  sufficient,  if  the  parties  had  it  in  contemplation.  In  the 
cases  of  Buck  v.  Buck,  The  King  v.  Sirattan,  and  Josephs 

{a)  Tit.  Frawhius,  F.  1.        (A)  Ibid.  F.  2.        (c^  10  Rep.  29  b.— 33  b. 
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1828.        V.  Pebrer,  the  parties  were  acting  unlawfully  at  the  time; 
DuvERGiER     ^"^  ^^^  merely  transferring  shares  in  a  business,  which  is 
^'  not  prejudicial  or  inconvenient  to  the  publici  is  not  illegal, 

neither  is  the  raising  a  capital  by  subscriptions  for  the  pur- 
pose  of  carrying  on  such  trade;  for,  as  was  said  by  Lord 
EUenborough,  in  the  case  of  The  King  v.  Webb  (a) :  **  We 
think  it  impossible  to  say  that  the  statute  6  Geo.  1  makes 
it  a  substantive  offencCy  to  raise  a  large  capital  by  small 
subscriptions,  without  any  regard  to  the  nature  and  quality 
of  the  objects  for  which  the  capital  is  raised,  or  whatever 
might  be  the  purposes  to  which  it  was  to  be  applied."  As  to 
what  is  stated  to  have  fallen  from  Lord  Eldon,  in  Kinder  v. 
Taylor ,  it  must  be  considered  as  extra-judicial;  and  Lord 
Ellenborough  said  (in  continuation),  in  The  King  v.  Webb: 
*'  The  recital  in  the  act,  as  far  as  it  refers  to  subscriptions,  is 
this :  that  the  persons  who  contrive  such  dangerous  and  mii- 
chievous  undertakings  or  projects  {id  est^  such  as  manifest- 
ly tend  to  the  common  grievance,  &c.)  under  false  pretence 
of  public  good,  do  presume,  according  to  their  own  devices 
and  scliemes,  to  open  books  for  public  subscriptions,  and 
draw  in  many  unwary  persons  to  subscribe,  &c.  The  sub- 
scriptions, therefore,  which  the  preamble  contemplated, 
were  subscriptions  upon  dangerous  and  mischievous  ^trojects, 
where  the  pretences  of  public  good  were  false,  and  where 
the  unwary  were  the  persons  who  were  drawn  in  to  sub- 
scribe. The  enacting  part,  in  section  18,  where  it  refers 
to  subscriptions,  makes  illegal  all  public  subscriptions,  &&, 
for  furthering,  countenancing,  or  proceeding  in  any  sueh 
undertaking  or  attempt;  that  is,  such  undertakings  or  at- 
tempts as  are  specially  pointed  out  in  the  preamble,  or  any 
other  public  undertaking  or  attempt  tending  to  the  com- 
mon grievance,  &c.  The  enacting  part  in  section  19,  re- 
lates to  all  such  unlawful  undertakings  and  attempts,  so 
tending  to  the  common  grievance,  &c.,  and  the  making  or 
taking  of  any  subscriptions  for  that  purpose,  &c.     It  is 

(a)  M  East,  420. 
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only,  tberefore^  where  the  subscription  is  with  reference  to         1828. 
undertakings^  &c.,  which  the  act  prohibits^  that  it  is  ille-     duveroibr 
gal:  the  act  does  not  apply  indiscriminately  to  all  subscrip-  o- 

tions.**  As,  therefore,  the  plaintiff  in  this  case  was  to  be  no 
party  to  the  actually  carrying  on  the  concern,  but  was  mere- 
ly to  bring  persons  together  for  the  purpose  of  appointing 
directors  and  trustees,  and  to  procure  purchasers  for  the 
shares;  and  as  it  does  not  appear  that  he  was  aware  of  the 
proTiso  in  the  patent,  which  rendered  it  vo  if  it  were 
assigned  to  any  number  of  persons  exceeding  jive^  he  is 
entitled  to  recover  on  the  bond ;  and  the  pleas,  taken  either 
singly  or  collectively,  are  no  answer  to  the  action,  as  they 
do  not  negative  an  intention  on  his  part  to  apply  for  a 
charter  or  an  act  of  Parliament. 

Cut.  adv.  vulL 

Lord  Chief  Justice  Best,  on  this  day,  after  reading  the 
declaration,  the  condition  of  the  bond  as  set  out  on  oyer, 
the  terms  of  the  patent  as  set  out  in  the  fifth  plea,  and  the 
whole  of  the  seventh  plea,  delivered  the  judgment  of  the 
Court  as  follows: — 

It  appears  from  the  condition  of  the  bond,  that  the 
plaintiff  was  not  to  be  entitled  to  any  part  of  the  10,000/. 
which  the  obligors  had  bound  themselves  to  pay  him, 
until  he  had  formed  a  company,  and  procured  purchasers 
for  nine  thousand  shares,  and  payment  of  the  first  in- 
stalments or  calls  on  those  shares.  The  forming  the 
company,  the  selling  nine  thousand  shares  of  what  was  to 
be  called  the  stock  of  such  company,  and  the  prevailing 
on  the  purchasers  to  pay  one  third  of  their  subscriptions, 
or  150,000/.,  is  a  condition  precedent  to  the  plaintiff's  right 
of  action.  The  proviso  contained  in  the  patent  shews  that 
the  plaintiff  cannot  perform  this  condition  without  com- 
mitting a  fraud  on  a  vast  number  of  persons;  and  that, 
if  he  could  obtain  any  subscriptions,  the  subscribers  would 
be  entitled  to  recover  back  the  money  paid  on  them,  as 
being  obtained  by  fraud,  or  as  money  paid  without  con- 
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1828.        sideration.     iThe  moment  the  company  was  formed,  and 
DuvERoiBE     ^^^  patents  were  transferred  to  them,  they  would  cease  to 
V,  exist  as  legal  patents,  for  they  would  be  destroyed  by  an 

assignment  to  more  than^r^  persons,  or  to  any  persons  m 
trust  for  more  than  five  persons.  The  condition  of  the 
bond  shews  that  the  patents  were  to  be  assigned  to  a 
company  formed  by-  subscription;  the  shares  in  whidi 
were  to  be  transferable.  Any  one  of  these  circumstances 
would  render  the  patents  void.  This  difficulty  was  felt 
by  the  counsel  for  the  plaintiff,  and  he  attempted  to  extri- 
cate his  client  from  it,  by  insisting  that  it  was  not  intended 
to  convey  the  exclusive  right  of  distilling  spirits  from  po- 
tatoes, secured  by  the  patent,  but  only  to  free  the  intend- 
ed company  from  being  liable  to  the  patentee  for  using  hii 
invention.  But  it  is  clear,  from  the  terms  of  the  bond,  that 
the  object  of  the  parties  was  not  to  destroy  the  patents,  but 
that  they  professed  to  acBiga  the  privilege  granted  to  tbem 
to  the  company  which  the  plaintiff  was  to  form.  The  words 
in  the  recital  of  the  condition  of  the  bond  are:  **  The  said 
Jean  Jacques  Saint  Marc,  Stamp  Braoksbank,  and  WU' 
liam  Dorset  FeUowes  (the  defendant),  have  it  in  contempla- 
tion to  dispose  of  their  shares  and  interest,  of,  in,  and  to, 
the  said  several  patents,  and  of,  in,  and  to,  the  distillery, 
premises,  plant,  and  stock  in  trade  in  and  upon  the  same, 
and  to  part  with  the  same  to  a  company,  to  be  formed,  &c/' 
These  terms  indicate  an  intention,  not  to  destroy,  but  to 
transfer  unimpaired,  the  monoply  secured  by  the  patents. 
It  has  been  said,  that  it  does  not  appear  from  the  pleadings 
that  the  plaintiff  knew  of  this  proviso  in  the  patents,  and 
that  the  insertion  of  such  a  proviso  in  patents  is  not  re- 
quired by  any  law.  But  we  must  presume  that  he  knew 
the  contents  of  the  patents  referred  to  by  the  bond  on 
which  he  brings  his  action — of  the  patents,  of  which  it  ap- 
pears by  the  same  bond  he  undertakes  the  sale  in  the  man- 
ner stated  in  that  bond.  Every  man  who  undertakes  to 
do  a  thing,  must  be  presumed  to  know  what  he  undertakes, 
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unless  he  can  shew  that  he  has  been  deceived  by  the  other        1928. 
party.    How  could  the  plaintiff  undertake  to  negotiate     duvbroier 
for  th6  sale  of  the  patents,  unless  he  had  seen  them»  and  v. 

knew  theiir  contents?  If  he  knew  the  terms  on  which  the 
patents  wert  granted,  he  must  have  known  that  what  he  un* 
dertook  to  do  could  not  be  done.  As  he  cannot  legally  per- 
form his  part  of  the  contract,  he  never  can  be  in  a  condi* 
tion  to  recover  the  compensation  stipulated  to  be  paid  on 
its  foil  and  complete  performance.  There  are  some  old 
authorities  which  say,  that,  if  a  man  binds  himself  by  the 
condition  of  his  bond,  to  do  what,  at  the  time  he  executed 
the  bond,  it  was  impossible  for  him  to  do,  the  bond  shall 
be  considered  as  without  condition,  and  the  obligee  may 
recover  the  penalty.  These  authorities  are  rather  opposed 
to  the  plaintiff's  claim;  but  they  apply  only  to  cases  where 
there  is  nothing  to  be  done  by  the  obligee.  Here,  the 
plaintiff  must  do  something  before  the  bond  can  be  en- 
forced. If  what  he  is  to  do,  can  never  be  legally  done,  the 
instrument  must  be  inoperative;  the  plaintiff,  not  having 
performed  the  first  condition,  can  never  have  a  right  of 
action  iipon  it.  The  situation  of  the  plaintiff  in  this  case 
is  like  that  of  the  defendant  in  the  cases  dlluded  to.  It  is 
his  fault  that  he  has  undertaken  what  he  cannot  perform. 
In  the  case  of  PuUerion  v.  Agneio  (o).  Lord  Chief  Justice 
Holi  said :  "  Where  a  condition  is  under-written,  or  in- 
dorsed, there,  that  is  only  void,  and  the  obligation  is  single ; 
but,  where  the  condition  is  part  of  the  lien  itself,  and  in- 
corporated therewith,  if  the  condition  be  impossible,  the 
obligation  is  void."  In  the  case  before  us,  the  service  of 
the  plaintiff,  and  the  payment  for  it  by  the  defendant,  are 
incorporated  together;  and,  if  the  service  cannot  be  per- 
formed, the  whole  instrument  is  a  nullity.  But  it  is  ap- 
parent, from  the  facts  disclosed  by  the  condition  of  this 
bond,  and  from  the  patents,  that  the  scheme  in  which  the 

V/)  I  6alk.  172 
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1828.        parties  to  this  action  were  engaged,   was  one  of  those 
DuvE  bubbles,  by  which,  to  the  dbgrace  of  the  present  age,  a 

V.  few  projectors  have  obtained  the  money  of  a  great  number 

ow£8.  ^f  ignorant  and  credulous  persons,  to  the  ruin  of  those 
dupes  and  their  families,  and  by  which  a  passion  for  gamb- 
ling has  been  excited,  that  has  been  most  injurious  to 
commerce  and  to  the  morals  of  the  people ;  of  which  any 
one  must  discover  from  reading  these  instruments,  that  the 
parties  to  them  must  be  fully  informed.  It  cannot  be 
too  well  known  that  there  is  no  place  for  persons  engaged 
in  such  transactions,  in  Courts  appointed  for  the  decbion 
of  civil  cases.  Although  the  statute  6  Geo.  1,  c.  18  is  in 
part  repealed,  the  common  law  relating  to  such  schemes  is 
expressly  reserved  by  the  repealing  statute  (a) ;  and  no  one 
doubts,  that,  if  it  can  be  shewn,  as  it  easily  may,  that  such 
schemes  are  mere  traps,  and  injurious  to  the  public  wel- 
£u*e,  the  forming  of  them  is  an  indictable  offence  at  com- 
mon law. 

The  seventh  plea  states,  and  the  demurrer  admits,  that 
the  plaintiff  and  defendant  intended  that  the  company 
which  the  plaintiff  undertook  to  form,  should  act  as  a  cor- 
porate body  without  any  charter  from  the  king;  that  the 
benefit  of  the  letters  patent  was  to  be  enjoyed  by  this  pre- 
tended corporate  body ;  and  that  the  capital  of  this  body 
was  to  be  divided  into  ten  thousand  shares,  which  were  to 
be  transferable  and  assignable.  It  has  been  said  at  the 
bar,  that  the  parties  might  have  intended  to  obtain  an  act 
of  Parliament,  in  order  to  give  this  body  a  legal  existence: 
but  nothing  of  this  intention  appears  on  the  record.  It  has 
been  further  said,  that  the  defendant  should  have  shewn 
how  the  parties  intended  to  act  as  a  corporation.  If  this 
is  not  correctly  pleaded,  advantage  should  have  been 
taken  of  the  technical  defect  by  special  demurrer.  If  what 
they  intended  to  do  would  not  have  been  acting  as  a  cor- 

(«)6Geo.  4,  C.91. 
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poration,  the  plaintiff  should  have  traversed  the  plea.     By         1828. 
demarring  generally,  he  has  confessed  himself  guilty  of  in-     DuyEncgR 
tending  to  form  a  company  that  was  to  act  as  a  corporation.  v. 

But  the  shares  were  to  be  transferable.    There  can  be  no 
transferable  shares  of  any  stock,  except  the  stock  of  cor- 
porations, or  of  joint-stock  companies  created  by  act  of 
Parliament.     When  it  is  said  that  the  shares  were  to  be 
transferable,  that  must  mean  that  the  assignee  was  to  be 
placed  in  the  precise  situation  that  the  assignor  stood  in 
before  the  assignment ;  that  the  assignee  was  to  have  all 
the  rights  of  the  assignor,  and  to  take  upon  him  all  his  li- 
ability.    Now,   the   assignee   can  join  in  no  action   for 
a  cause  of  action  that  accrued  before  the  assignment ;  such 
rights  of  action  must  still  remain  in  the  assignor,  who, 
notwithstanding  he  has  retired  from  the  company,  will 
yet  remain  liable  for  every  debt  contracted  by  the  com- 
pany before  he  ceased  to  be  a  member.     Indeed,  the  mem- 
bers of  corporations  cannot  assign  their  interest,  and  force 
their  assignees  into  the  corporation,  without  the  authority 
of  an  act   of  Parliament.     Such   authority  is  expressly 
given  by  the  Bank  acts,  the  South-Sea  acts,  and  the  other 
statutes  creating  companies  that  possessed  stock  which  it 
was  deemed  proper  to  render  transferable.      The  pre- 
tending to  be  possessed  of  transferable  stock,  is  pretend- 
ing to  ac£  as  a  corporation,  and  pretending  to  possess  a 
privilege  which  does  not  belong  to  many  corporations. 
But  this  is  put  only  as  one  of  the  proofs  of  the  intention 
of  the  projectors  of  this  company,  that  it  should  act  as  a 
corporation.     It  is  not  necessary,  on  these  pleadings,  to 
decide  whether  the  forming  a  company  with  such  shares, 
is,  of  itself,  without  other  circumstances,  pretending  to  act 
as  a  corporation;  because  it  is,  by  the  pleadings,  distinct- 
ly admitted  that  the  plaintiff  and  defendant  intended  that 
the  company  should  act  as  a  corporation.     Persons  who, 
without  the  sanction  of  the  legislature,  presume  to  act 
as  a  corporation,  are  guilty  of  a  contempt  of  the  King,  by 
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1828.        usurping  on  his  prerogative.    By  the  statute  9  Anne,  c.  20, 
DuvERG         *^®  Court  may  not  only  give  judgment  of  ouster,  but  may 
V.  fine  a  defendant  convicted  on  a  Quo  Warranto.   This  shews 

that  the  usurpation  is  considered  as  a  criminal  act.  But 
it  has  been  insisted,  that  the  usurpation  is  only  criminal, 
where  a  party,  without  authority,  acts  in  a  public  office; 
and  that  the  pretended  corporation  which  these  parties 
were  to  set  up,  did  not  affisct  the  public,  but  was  a  scheme 
with  which  certain  individuals  only  were  connected.  Most 
of  the  statutes  relative  to  the  writ  of  quo  warranto,  firom 
the  statute  of  Gloucester  down  to  the  9th  Anne,  inclusive, 
have  the  words  ''  offices  and  firanchises."  Franchises  are 
privileges  for  the  advantage  of  individuals.  In  Comyns*s 
Digest  (a),  many  things  are  mentioned  as  matters  for 
which  a  Quo  Warranto  will  lie,  which  are  valuable  only 
to  the  individuals  who  claim  them  against  the  Crown,  and 
are  not  connected  with  any  public  duty.  But  it  concerns 
the  pubUc  that  bodies  composed  of  a  great  number  of 
persons,  with  large  disposable  capitals,  should  not  be 
formed  without  the  authority  of  the  Crown,  and  subject 
to  such  regulations  as  the  King  in  his  wisdom  may  deem 
necessary  for  the  public  security.  The  acting  as  such  a 
corporation,  without  charter  from  the  Crown,  is  contrary 
to  law,  and  no  man  can  maintain  an  action  on  a  bond  given 
to  secure  payment  of  a  compensation  to  the  obligee,  on  the 
formation  of  any  such  pretended  corporation. 
For  these  reasons,  there  must  be — 

Judgment  for  the  defendant 

(a)  Tit.  "  Quo  Warranto,''  C.  6. 
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1828. 

!!hurchill  and  Another,  Assignees  of  Cadooan,  a  Bank-     Wednesday^ 

nipt,  V.  Crease.  ^^-  26*jl' 

I  ills  was  an  action  of  assumpsit^  and  brought  by  the  a  trader  in  the 
plaintiffs,   as  assignees  of  John  Cadogan^  a  bankrupt,  under  an  arrest 
gainst  the  defendant,  for  money  had  and  received  by  him  J'Jyf  ^^^Ji^JJ^ 
D  the  use  of  the  plaintiff's  as  assignees.     The  declaration  luingontofa 

commiMion  of 

ontained  the  usual  money  counts.     The  plaintiffs,  by  the  bankrupt 
*articalar8  of  their  demand,  stated  that  they  sought  to  re-  ^^  a  day^  * 
over  19/.  10*.  illegally  paid  to  the  defendant,  on  the  8th  J^*^'^*;^';^^^ 
^uttCs  1825,  by  Cadogan,  after  he  had  committed  an  act  of  o^ce  to  receWe 

,  a  sum  of  money 

»ankniptcy.     The  defendant  pleaded  the  general  issue,  that  was  doe  to 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  }e"d.nt^towh^m 
100,  at  the  Sittings  after  the  last  Term,  it  appeared  that  the  bankrupt 

®  ,      .       was  Indebted, 

he  defendant  was  a  paper-hanger ;  that,  on  the  4th  April,  knowing  that  he 
8S5,  the  bankrupt  caUed  at  his  house,  and  desired  hun  ^ethemoney*, 
:>  give  him  an  estimate  for  papering  three  rooms  in  Adam  ^^^^^^  "J 

^  ir   r         o  communication 

Street,  Adelphi,  which  had  been  damaged  by  fire,  and  frpm  him,  met 
rhich  were  to  be  repaired  by  the  Hope  Insurance  office,  fice,  and  procur- 
he  house  in  which  the  fire  happened  having  been  insur-  jfs  debTout  of 
d  there ;   that  the  defendant  made  the  estimate  accord-  ^^«  money  re- 

ceived  by  the 

3gly»  which  was  approved  of  by  the  bankrupt,  who  desir-  bankrupt    The 

d  the  defendant  to  proceed  with  the  work  immediately,  made  on  the  8th 

rhich  he  did,  and  also  agreed  to  deduct  twenty-five  per  Q^^^^-^^^n 

eni,  for  prompt  payment,  on  the  completion  of  the  work ;  committed  to 

r         r    f  J  >  r  »   prison  the  19th 

nd  a  memorandum  to  that  effect  was  written  on  the  esti-  ^iprii  preced- 
nate.     It  also  appeared,  that,  on  the  19th  April,  Cadogan  \7th /a^Tli'''* 

ras  committed  to  the  Fleet  Prison,  under  a  writ  sued  out  com'oi'Mpn  is- 
sued against 

^inst  him,  by  a  creditor  of  the  name  of  Cooper;  that  him,  on  an  act 
»n  the  1 1  th  May,  a  meeting  of  Cadogan*s  creditors  was  committed  by 
railed,  but  of  which  the  defendant  had  no  notice;  that,  his  lying  in  pri- 

'  '  '    son.  In  attump' 

sit  by  the  assig- 
lees,  for  money  had  aad  received  by  the  defendant  to  their  use,  the  Jury  having  found  that  there 
vai  no  fraudulent  preference,  and  that  the  defendant  did  not  know  of  hb  debt^s  insolvency  and 
mprisdhment  at  the  time  of  the  payment : — Held,  that  the  payment  was  protected,  under  the  82nd 
icction  of  the  statute  6  Geo.  4,  c.  16,  and  was  not  a  fraudulent  preference  within  the  exception 
tn  that  clause. 
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1828.         after  the  completion  of  the  work,  viz.  on  the  8th  JunCf 
^     ^  Cadogan  obtained  a  day  rule,  and  went  to  the  Hope  In- 

v.  surance  office,  to  receive  the  amount  of  his  bill  for  repair- 

ing  the  house  in  which  the  fire  happened,  and  in  which 
the  defendant's  demand  for  papering  the  rooms  was  in- 
cluded. The  defendant  having  ascertained  that  Cadogan 
would  be  at  the  office  on  that  day  to  receive  his  money, 
met  him  there,  without  having  made  any  previous  appoint- 
ment with  him;  who  being  paid  by  the  secretary,  the 
defendant  demanded  the  amount  of  his  bill,  and  Cadogan, 
after  making  various  excuses,  and  offering  him  payment  of 
part,  which  the  defendant  refused  to  take,  at  last  paid 
him  the  full  amount,  for  which  the  defendant  gave  a  re* 
ceipt  as  for  work  done;  that,  on  the  18th  June^  a  com- 
mission of  bankrupt  was  issued  against  Cadogan,  founded 
on  an  act  of  bankrupty  by  his  lying  in  prison ;  and  that, 
on  the  14th  Jult/  following,  he  was  discharged. 

The  plaintiffs  offered  no  evidence  to  shew  that  the  de- 
fendant knew  of  Cadogan  s  imprisonment  or  insolvency,  at 
the  time  the  payment  in  question  was  made.  But  it  was 
contended  for  them,  that  the  payment  was  a  fraudulent 
preference  by  Cadogan,  and  not  protected  by  the  82nd  sec- 
tion of  the  Stat.  G  Geo,  4,  as,  by  the  136th  section  of  that 
statute,  it  was  enacted,  "  that  the  act  should  not  take  effect 
before  the  1st  September,  1825,"  which  was  long  subse- 
quent to  the  payment  and  the  date  of  the  commission;  and 
that,  as  the  money  was  received  by  the  defendant  after  an 
act  of  bankruptcy  by  Cadogan,  and  within  two  months 
next  before  the  issuing  of  the  commission;  the  plaintiffs, 
as  his  assignees,  had  a  right  to  recover  it  back,  as  money 
had  and  received  to  their  use. 

For  the  defendant,  it  was  insisted,  that,  as  the  payment 
was  made  in  the  ordinary  course  of  business,  and  without 
notice  to  the  defendant  of  the  imprisonment  or  insolvency 
of  Cadogan,  such  payment  was  protected  by  the  statute 
19  Geo.  '^,  c.  32,  s.  1,  or  by  the  6  Geo.  4,  c.  16,  s.  82,  as, 
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although  the  commission  was  dated  on   the   18th  June^         1828. 
1825^  yet  that  section  enacts  that  all  payments  really  and     churchill 
band  fide  made,  or  which  thereafter  should  be  made,  by  «• 

any  bankrupt,  before  the  date  and  issuing  of  a  commis- 
sion against  him  (such  payment  not  being  a  fraudulent  pre- 
ference of  the  creditor),  should  be  deemed  valid,  notwith- 
standing a  prior  act  of  bankruptcy.  And  although  the 
ISGth  section  declares  that  the  act  should  not  take  effect 
until  the  Ist  September  following,  yet  the  moment  it  had 
passed,  a  payment,  although  made  after  the  date  of  the 
act  (rtAT.  the  Sd  of  May),  was  protected,  as  well  as  payments 
knade  before  that  day. 

His  Lordship  intimated  a  strong  opinion  that  the  pay- 
ment was  protected  by  the  82d  section  of  the  late  act;  but 
left  it  to  the  Jury  to  say  whether  Cadogan  had  made  the 
payment  to  the  defendant,  with  a  view  to  a  fraudulent  pre- 
ference, or  bond  fide;  the  debt  due  from  Cadogan  to  the 
defendant  being  for  ready  money  on  the  completion  of  the 
work. 

The  Jury  found  that  there  was  no  fraudulent  preference, 
and  also  that  the  defendant  did  not  know  of  CadogatCs 
insolvency  or  imprisonment  at  the  time  the  payment  was 
made,  and  they  accordingly  gave  a  verdict  for  the  defend- 
ant ;  leave  being  reserved  the  plaintiffs  to  move  to  set 
ft  aside,  and  that  a  new  trial  might  be  granted,  in  case  the 
6ourt  should  be  of  opinion  that  the  payment  was  not  pro^ 
tetted  under  the  6  Geo.  4,  c.  10. 

Mr.  Serjeant  Wilde,  on  a  former  day  iii  this  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  relied  on  the  objections 
taken  for  the  plaintiffs  at  the  trial,  and  submitted  that,  from 
the  whole  of  the  evidence,  the  Jury  were  not  warranted  in 
finding  that  the  payment  was  not  made  with  a  view  to  a 
fraudulent  preference.  That,  at  all  events,  it  was  ^voluntary 
payment,  as  it  was  not  made  under  an  apprehension  of  civil 
process,  or  the  importunity  of  the  defendant,  as  the  bank- 

VOL.  II.  EE 
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1828.         rupt  was  in  prison  at  the  time.     Besides^  the  payment  can- 
not be  protected  by  the  82d  section  of  the  6th  Geo.  4,  as 

Churchill  tr  j 

t>.  the  case  of  the /rattdulent  preference  of  a  creditor  is  there- 

Ck,kask 

by  expressly  excepted ;  neither  can  that  statute  have  a  re- 
trospective operation,  as  it  was  not  to  take  eflfect  until 
nearly  three  months  after  the  payment  and  the  date  of  the 
commission. 

Mr.  Serjeant  Taddy^  was  now  about  to  shew  cause, 
when  the  Court  called  on — 

Mr.  Serjeant  Wilder  to  support  his  rule. — Even  if  the 
payment  in  question  were  made  bond  fide  ^  it  was  not  pro- 
tected by  the  4€th  Geo.  3,  c  135,  s.  1,  or  the  4dth  Geo. 
Sf  c.  121,  s.  1,  as  it  was  made  after  an  act  of  bankruptcy, 
and  only  ten  days  before  the  issuing  of  the  conunission;  and 
by  those  statutes,  conveyances  and  payments  by  and  to,  and 
contracts  by  and  with,  any  bankrupt,  bond  fide  made  more 
than  two  montfis  before  the  date  of  the  commission,  areaione 
protected.     Nor  does  this  payment  fall  within  the  statute 
19  Geo.  2,  c.  32,  as  it  was  made  after  an  act  of  bankruptcy, 
and  not  for  goods  sold^  or  bills  of  exchange  drawn  and  ne- 
gotiated, in  the  ordinary  course  of  trade.    The  debtor  waSf 
in  fact,  in  prison  at  the  time  of  the  payment,  and  his  lying 
there  had  relation  back  to  the  first  day  of  his  surrender,  and 
operates  as  if  it  were  a  complete  act  of  bankruptcy,  and  ht 
was  not  in  a  condition  to  dread  an  arrest  by  the  defendant, 
nor  was  the  payment  made  under  pressure  or  importunity 
by  the  creditor ;  and  if  there  be  no  power  of  compulsion,  it 
must  be  inferred  that  the  payment  was  voUmtary,  and 
there  is  nothiug  to  rebut  such  an  inference.     The  82d  sec* 
tion  of  the  statute  6  Geo.  4,  c.  16,  cannot  avail  the  defend- 
ant, as  it  only  applies  to  payments  really  and  bond  fide 
made  by  a  bankrupt  to  a  creditor,  before  the  date  of  the 
commission  (such  payment  not  being  a  fraudulent  prefer- 
ence of  such  creditor).     The  bankrupt  must  have  been 
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aware  of  his  insolvency  at  the  time,  and  be  had  previously         1828. 
contemplated  a  ireneral  arranirement  with  his  creditors; 
and  although  the  defendant  did  not  attend  at  the  meeting,  v. 

yet  as  the  payment  was  made  only  ten  days  before  the  is- 
suing of  the  commission^  the  debtor  not  then  being  under 
the  influence  of  his  creditor,  it  must  be  assume<l  to  be  vo- 
luntary, and  made  with  a  view  to  a  fraudulent  preference, 
particularly  as  the  debtor  would  not  have  been  placed  in 
a  worse  situation,  in  case  he  had  refused  payment.  The 
demand  was  not  made  under  a  threat,  or  even  dread  of  le- 
gal process;  and  it  was,  at  all  events,  incumbent  on  the  de- 
fendant to  shew  that  he  had  pressed  the  bankrupt  for  pay- 
ment so  as  to  place  himself  in  the  situation  of  an  importu- 
nate creditor.  Although  a  demand  for  a  further  security 
for  a  debt  not  due  is  held  not  to  vitiate  a  transaction  of  this 
nature,  on  the  ground  of  fraudulent  preference,  accord- 
ing to  the  case  of  Hartshorn  v.  Slodden  (a),  or  of  Crosby 
V.  Crouch  (ft),  where  a  trader  had  procured  A.  to  discount 
bills,  who  afterwards  required  him  to  deposit  goods  as  a 
collateral  security;  Lord  Ellenborough  observed  (c),  that 
"  The  consideration  upon  which  a  payment  made  to  an  im- 
portunate creditor  of  a  debt  actually  due  has  been  allowed 
to  be  valid,  has  not  been,  that  he  might  resort  to  a  suit  to  en- 
force payment,  but  that  his  demand  repels  the  presumption 
that  the  bankrupt,  upon  the  eve  of  bankruptcy,  spontane- 
ously favoured  one  of  his  creditors  to  the  prejudice  of  the 
rest."  But  the  principle  established  in  Thornton  v.  Har- 
greaves  {d\  is  expressly  applicable  to  this  case.  There,  a 
trader,  being  pressed  by  a  creditor  for  payment  or  security, 
one  or  other  of  which  he  said  he  would  have,  gave  a  bill  of 
sale  of  certain  wools  and  cloths  in  a  mill,  apparently  the  whole 
of  faia  stock,  and  immediately  left  his  business  and  home  and 
became  a  bankrupt;  and  the  Court  held,  that,  inasmuch  as 

(a)  2  Bob.  &  Pul.  58*2.  (^)  2  Camp.  165;  6\  C.  1 1  East,  256. 

{e)  I  Camp.  16S.  (</)  7  East,  544. 

ke2 
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1828.         the  act  done  did  not  redeem  the  trader  even  from  any  pre- 
Churchill     ^^^^  ^iffi^^i^yt  f^hich  was  the  ordinary  motive  for  such  an 
V'  act  when  really  done  under  the  pressure  of  a  threat,  it  was 

evidence  that  it  was  not  done  under  such  pressure,  but 
voluntarily,  and  with  a  view  to  prefer  the  particular  cre- 
ditor in  contemplation  of  bankruptcy ;  and  was  therefore 
void  as  against  the  assignees  of  the  bankrupt.  But,  se- 
condly, the  82d  section  of  the  statute  6  Geo.  4,  cannot 
apply,  because,  with  the  exception  of  bankrupts*  cer- 
tificates, and  the  repeal  of  the  statute  5  Geo.  4,  that  act 
did  not  come  into  operation  until  the  1st  September,  1825; 
and  the  Court  so  held  in  the  late  case  ofAIaggs  v.  Hunt  (a), 
where  a  commission  having  been  sued  out  against  a  trader 
on  the  8th  September,  1825,  upon  an  act  of  bankiiiptcy 
committed  by  him  on  the  8th  July  preceding,  it  was  held, 
that  it  could  not  be  supported:  and  although  the  ISjth 
section  excepts  certain  preceding  specific  enactments,  yet 
the  Legislature  meant  that  no  one  clause  of  the  act  should 
take  effect  until  the  1st  September,  1825.  Even  if  the 
payment  were  not  a  voluntary  payment,  it  amounted  at  all 
events  to  a  fraudulent  preference ;  but  it  must  be  taken  to 
be  voluntary,  as  it  was  neither  made  under  an  apprehen- 
sion of  legal  process,  nor  even  through  the  importunity  of 
the  creditor. 

Lord  Chief  Justice  Best. — The  first  point  to  be  con- 
sidered in  this  case,  is,  whether  the  payment  in  question 
falls  within  the  provisions  of  the  statute  6  Geo.  4,  c.  16. 
I  am  clearly  of  opinion  that  it  does.  It  is  true^  that,  by 
the  ISGth  section,  the  period  as  to  which  the  general 
operation  of  the  act  was  to  take  efiect  is  postponed  till 
the  1st  Sej}tember,  1825,  which  was  subsequent  to  the 
payment  in  question,  and  also  to  the  issuing  of  the  com* 
mission ;  and  I  should  have  thought  that  section  conclusive, 

(a)  4  Bing.  212. 


Crurcuill 

V, 
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if  there  were  no  particular  clause  from  which  a  difTerent         1828 
intention  might  be  collected.     But  it  is  a  general  rule,  in 
the  construction  of  statutes,  that,  where  a  general  intention 
is  expressed,  and  also  a  particular  intent,  inconsistent  with       Crease. 
the  general  intention,  the  particular  intent  forms  and  is  to 
be  considered  in  the  nature  of  an  exception.     The  main 
question  then  is,  whether  the  82nd  section  of  the  statute 
6  Geo.  4,  by  which  the  statutes  1  Jac.  1,  c.  15,  s.  14, — 19 
Geo.  2,  c.  32,  s.  1 , — and  46  Geo.  3,  c.  135,  s.  1 ,  were  extend- 
ed and  altered,  forms  such  an  exception;  if  it  does,  the  pay- 
ment in  question  is  protected  by  it.     That  section  enacts, 
"  that  aU  payments  really  and  bond  fide  made,  or  which 
skaU  hereafter  be  made  by  any  bankrupt,  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt,  to 
any  creditor  of  such  bankrupt  (such  payment  not  being  a 
fraudulent  preference  of  such  creditor),  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed."    Unless  the  expression,  payments 
made,  does  not  refer  to  payments  at  the  time  of  the  pass- 
ing of  the  act,  the  words,  "  or  which  hereafter  shall  be 
made,**  would  be  altogether  nugatory.     It  seems  to  me, 
therefore,  to  be  absurd  to  say,  that  the  Legislature  did  not 
contemplate  all  payments  really  and  bond  fide  made  at 
the  time  of  the  passing  of  the  act,  or  that  such  payments 
only  were  to  be  protected  which  were  to  be  made  after 
it  came  fully  into  operation.     The  next  question  is,  whe- 
ther the  payment  in  question  was  a  fraudulent  preference 
by  the  bankrupt.     It  has  been  contended,  that,  even  if 
it  were  not  a  voluntary  payment,  it  would,  under  the  cir- 
cumstances,  amount   to  a  fraudulent  preference  by  the 
bankrupt  as  against  his  other  creditors.     But  that  is  not 
so.     The  words  of  the  statute  are  (a),  "  make  or  cause  to 
be  made  any  fraudulent  gift,  delivery,  or  transfer  of  any 
of  his  goods  or  chattels."     And,  in  order  to  bring  a  pay- 
ment within  those  terms,  it  must  be  made  with  a  view  to  a 

(fl)  Sec  section  3. 
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1828.         fraudulent  preference.     We  are  not  to  presume  fraud.    It 
must  in  all  cases  be  proved  and  found  as  a  fact  by  a  Jury; 


■V ' 


Churchill 


Crease. 


v.  and  here,  they  have  expressly  negatived  that  the  defend- 

ant knew  of  the  imprisonment  or  insolvency  of  his  debtor 
at  the  time  the  payment  in  question  was  made.  But  it  ii 
said  that  they  should  have  found  otherwise,  as  the  pay- 
ment was  made  whilst  the  debtor  was  confined  in  prisoD, 
and  only  a  few  days  before  the  commission  was  sued  out 
against  him;  and,  therefore,  that  he  would  not  have  been 
placed  in  a  worse  situation  if  he  had  refused  payment 
But  that  is  not  true,  for  he  might  have  been  able  to  have 
come  to  terms  with  all  his  other  creditors,  or  might  have 
been  discharged  out  of  custody  at  the  suit  of  the  particu* 
lar  creditor  at  whose  instance  he  was  confined.  But  be 
was  still  liable  to  have  a  detainer  lodged  against  him  by 
the  defendant ;  and  an  inference  may  be  fairly  drawn  that 
that  consideration  induced  him  to  yield  to  his  demand.  At 
all  events,  it  was  sufficient  to  repel  the  presumption  of  a 
fraudulent  preference,  which  question  was  fully  left  to  the 
Jury.  The  case  of  Thornton  v.  Hargreates,  and  others  of 
that  class,  do  not  appear  to  me  to  be  at  all  applicable  to 
the  present.  There,  the  trader  gave  a  bill  of  sale  of  appar- 
ently the  whole  of  his  stock,  or  all  he  had  in  the  world; 
and  it  was  held,  that,  inasmuch  as  it  did  not  redeem  him 
even  from  any  present  difficulty,  neither  could  he  derive 
any  benefit  from  it,  and  the  assignment  was  not  made  un- 
der a  pressure,  but  voluntarily,  and  with  a  view  to  prefer 
the  particular  creditor,  in  contemplation  of  bankruptcy, 
it  was  void  against  the  assignees.  And  Lord  EUen- 
borough  there  said  (a):  **  The  only  difficulty  which  lies 
on  the  plaintiffs  in  this  case,  is  to  make  out  that  this 
was  a  voluntary  payment  on  the  part  of  the  bankrupt; 
for,  that  bankruptcy  was  contemplated  by  him  when  be 
made  the  bill  of  sale,  all  the  evidence  strongly  shews. 
But,  taking  the   conversation  reported  between  the  dc- 

I")  7  Ku8t,  618. 
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fendants  and  the  bankrupt  to  be  a  threat  of  process         ^^^- 
if  they  did  not  receive  payment  or  security  for  their  de-     cboschill 
mand.  I  do  not  see  bow  the  execution  of  such  a  threat       ^  *^* 

Crsase. 

Gomd  put  the  bankrupt  in  a  worse  situation  than  the  ac- 
tual transfer  of  the  goods  did ;  for  that  left  him  without 
any  property,  and  he  was  immediately  obliged  to  break 
up  his  business  and- leave  his  home.*'  And  Mr.  Justice 
Lawrence  expressed  his  opinion  in  still  stronger  terms, 
and  said :  *'  If  the  bill  of  sale  swept  away,  as  it  is  said,  the 
whole  of  the  bankrupt's  property,  it  would  be  difficult  to 
•ay  that  it  was  not  made  in  contemplation  of  bankrupt- 
cy, because  it  would  be  in  itself  an  act  of  bankruptcy; 
•od,  if  so  made  in  contemplation  of  bankruptcy,  he  must 
have  intended  to  give  a  preference  to  the  particular  credi- 
tors." That,  however,  cannot  be  compared  to  the  pay- 
ment of  so  small  a  sum  as  19/.,  for  a  debt  fairly  contracted, 
and  which  the  defendant  was  to  have  received  immediately 
on  the  completion  of  the  work;  and,  as  the  Jury  have  ex- 
pressly found  that  the  defendant  did  not  know  of  the  im- 
prisonment or  insolvency  of  his  debtor  at  the  time  of  the 
payment  in  question,  and  also  that  it  was  made  without 
fraud,  their,  verdict  is  conclusive,  and  this  rule  must  con- 
sequently be  discharged. 

Mr.  Justice  Park. — All  cases  of  this  description  must 
depend  upon  their  own  peculiar  circumstances,  and  it  is 
a  mere  question  of  fact  for  a  Jury  to  say  whether  fraud 
has  been  committed  or  not;  and  here,  that  question  was 
fairly  and  fully  left  to  them,  and  I  am  clearly  of  opinion 
that  they  have  come  to  a  right  conclusion;  and,  as  the 
verdict  was  for  a  less  sum  than  ^/.,  the  rule  ought  not  to 
have  been  granted.  With  respect  to  the  question  which 
baa  been  raised  as  to  the  construction  to  be  put  on  the 
statute  6  Geo,  4,  c.  16,  although  the  136th  section  enacts 
that  the  act  shall  not  take  effect  before  the  1st  September^ 
18^,  except  as  to  bankrupt's  certificates  and  the  repeal 
of  the  5th  Geo,  4;  yet  the  135th  section  enacts,  that  the 
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1828.         act  shall  be  construed  beneficially  for  creditors^  and  that 
"^     *     '      nothing  therein  contained  shall  alter  the  present  practice 

V'HUkCIIILim 

V.  in  bankruptcy,  except  where  any  such  alteration  is  ex- 

pressly  declared ;  and  the  words  in  the  82nd  section  **  that 
all  payments  madey  or  which  hereafter  shall  be  made^  are 
extremely  strong,  if  not  conclusive,  to  shew  that  the  Le- 
gislature intended  to  protect  all  payments  actually  made 
at  the  time  of  the  passing  of  the  act,  on  the  2nd  May^  and 
even  those  made  before  that  day;  and  here,  the  payment 
was  made  more  than  a  month  after  the  statute  was  passed. 
All  payments  made  must  be  considered  to  refer  to  pay- 
ments theretofore  made,  and  more  particularly  so,  as  they 
were  followed  by  the  words,  "  or  which  hereafter  shall  be 
made."  Again,  the  words  are,  *'  all  payments  really  and 
bond  fide  made  by  a  bankrupt  to  a  creditor  (such  payment 
not  being  a  fraudulent  preference)  shall  be  deemed  valid, 
notwithstanding  any  prior  act  of  bankruptcy/'  And  here, 
there  was  no  evidence  to  shew  that  the  defendant  knew 
of  his  debtor's  imprisonment  or  insolvency,  or  that  be 
had  committed  an  inchoate  act  of  bankruptcy.  The  pay« 
ment,  therefore,  was  valid,  unless  it  were  made  with  a  view 
to  a  fraudulent  preference.  What  then  are  the  facts? 
The  defendant,  a  paper-hanger,  had  done  work  for  the 
bankrupt,  and  he  knew  that  the  latter  was  about  to  re- 
ceive money  at  a  fire-office,  on  a  particular  day ;  he  accord- 
ingly went  there,  and,  seeing  his  debtor  receive  the  money 
he  asked  for  the  sum  due  to  him,  and,  as  the  demand  was 
made  in  ignorance  of  the  insolvency  of  his  debtor,  or  that 
he  had  gone  to  the  fire-office  on  a  day  rule,  it  did  not  de- 
stroy the  bona  fides  of  the  transaction,  nor  did  the  pay- 
ment sweep  away  the  whole  of  the  property  of  the  debtor 
as  in  Thornton  v.  Uargreaves.  So,  in  Hartshorn  v.  Slod- 
den  (a),  where  the  trader,  at  the  instance  of  a  creditor, 
gave  goods  out  of  his  shop  in  part  payment  of  a  bond 
not  then  due,  even  that  circumstance  was  held   not  to 

(</)2Bos.  &Pul.  582. 


CUEASE. 
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vitiate  the  transaction;  and  Lord  Chief  Justice  Alvanley         1828. 
said  (a):  "  If  the  goods  be  delivered  through  the  urgency     /;„yncHiLL 
of  the  demand,  or  the  fear  of  prosecution,  whatever  may       ^  v. 
have  been  in  the  contemplation  of  the  bankrupt,  this  will 
not  vitiate  the  proceeding."     And  here,  the  defendant 
made  a  demand  for  a  sum  long  before  due  to  him,  and  the 
Jury  have  expressly  negatived  fraud  or  collusion. 

Mr.  Justice  Burrouoh. — When  this  application  was 
made  I  thought  the  rule  ought  not  to  have  been  granted. 
Tlie  late  statute  provides,  that  it  is  to  be  construed  bene- 
ficially to  creditors;  and  here*  the  Jury  have  found  not 
only  that  the  bankrupt  had  not  made  this  payment  by  way 
of  fraudulent  preference,  but^also  that  the  defendant  did 
not  know  of  the  insolvency  or  imprisonment  of  his  debtor 
at  the  time.  The  defendant  only  claimed  a  small  sum  to 
which  he  was  justly  entitled,  and  he  received  it  out  of  a 
larger  amount  which  the  bankrupt  had  just  before  been 
paid  by  the  fire-office.  There  was  no  ground  even  to 
suspect  a  collusion  between  them,  and  the  bankrupt  did 
not  part  with  the  whole  of  his  property,  so  as  to  bring  this 
case  within  that  of  Thornton  v.  Hargreaves, 

Mr.  Justice  Gaselee. — I  am  also  of  opinion  that  there 
is  no  ground  for  the  Court  to  interfere,  as  the  question  of 
fraud  was  most  properly  left  to  the  Jury,  and  it  was  a 
point  entirely  for  their  consideration.  For  any  thing  that 
ap]>ears  to  the  contrary,  tiie  defendant  might  have  made 
frequent  demands  of  his  debt  previously  to  his  meeting 
the  bankrupt  at  the  fire-office ;  and  when  he  found  that  his 
debtor  was  about  to  receive  money  there  on  a  particular 
day,  it  was  natural  for  him  to  go  and  meet  him ;  and  there 
was  no  evidence  to  shew  that  he  went  there  upon  any  pre- 
vious intimation  from  the  bankrupt. 

Rule  discharged. 

(a)  2  Bos.  &  Pul.  585. 
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Wednesday,  SymeS  €?•  RosE. 

Nov,  26M.      fg^ 

The  defendant  -■-  ^^  plaintiff  having  arrested  the  defendant  for  120/.  un- 
having  paid  mo-  dgp  ^  ^^i^  o(  cavias  issued  out  of  this  Court,  he  deposited 

ney  into  Court  -*  i      i       <•       « 

as  a  Becurity  for  that  sum  with  the  sheriff,  together  with  the  further  sum 
costs,  in  pursu-  of  10/.  as  a  security  for  costs,  to  abide  the  event  of  the 
T^rf&^B^o  ^^^^'  which  sums  the  sheriff  afterwards  paid  into  Court, 
4,  c.  71,  s,  2,  and  the  defendant,  instead  of  perfecting  special  bail,  paid 
▼erdict, on  which  in  the  additional  sum  of  10/.  as  a  further  security  for  the 
enl€red"upT—  co^tB  of  the  action,  to  remain  in  Court  to  abide  the  event 
Held,  that  the     ^f  ^hg  gyjf  according  to  the  provisions  of  the  statute  7  &  8 

rule  to  have  the  '  o  i- 

money  repaid  to    Geo*  4,  C.  7 1 ,  S.  £  (a). 

rule  fttw"in  \he      ^^^  causc  having  comc  on  for  trial  before  Lord  Chief 

first  instance; 

and  that,  in  order  to  make  it  absolute,  it  is  necessary  to  produce  the  record,  and  certificates  from 
the  clerk  of  the  judgments  and  the  Prothunotary,  that  judgment  had  been  duly  signed,  and  the 
money  paid  into  Court. 


(a)  WhicU — after  recitrng,  that, 
by  an  act  passed  in  the  4Srd  year 
of  the  reign  of  his  late  Majesty, 
(43  Geo.  3,  c.  46,  s.  2,)  persons 
arrested  upon  mesne  process  were 
enabled,  in  lieu  of  giving  bail  to 
the  sheriff,  to  deposit  in  his  hands 
the  sum  indorsed  upon  the  writ, 
together  with  ten  pounds  in  addi- 
tion, to  answer  the  costs  whicli 
might  accrue  up  to  the  time  of 
the  return  of  the  writ,  and  also 
such  further  sum,  if  any,  as  should 
have  been  paid  for  the  King's  fine 
upon  any  original  uTit,  and  should 
thereupon  be  discharged  from 
such  arrest;  and  that  it  was  ex- 
pedient to  extend  the  provisions 
of  the  said  act>  and  to  enable 
persons  who  have  been  arrested, 
to  deposit  or  pay  into  the  Court 
in  which  the  writ  shall  be  return- 
able, the  sum  indorsed  upon  the 
writ;  together  with  an  additional 


sum  as  a  security  for  costs,  to 
abide  the  event  of  the  siut,  in- 
stead of  putting  in  and  perfecting 
bail  in  the  said  action—- enaetSi 
that,  ''in  all  cases  in  which  any 
defendant  shall  have  been  dis- 
charged from  arrest,  upon  making 
such  deposit  as  was  required  by 
the  said  recited  act,  and  the  sunn 
so  deposited  shall  have  been  paid 
into  Court,  it  shall  be  lawful  for 
such  defendant,  instead  of  putting 
in  and  perfecting  special  bail  in 
the  action,  according  to  the  course 
and  practice  of  the  Court,  to  al- 
low the  sum  so  deposited  with 
the  sheriff,  and  by  him  paid  into 
Court  as  aforesiud,  together  with 
the  additional  sum  of  teu  pounds, 
to  be  paid  into  Court  by  such  de« 
fendant  as  a  further  security  for 
the  costs  of  the  action,  to  remain 
in  the  Court,  to  abide  the  event  of 
the  suit." 
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Justice  Best^  at  Westminster,  at  the  Sittings  after  the 
lastTerm,  the  Jury  found  a  verdict  for  the  defendant;  and 
judgment  having  been  entered  up  thereon — 

Mr.  Seijeant  Andrews,  on  a  former  day  in  this  Term, 
moved,  that  the  monies  so  deposited  and  paid  into  Court 
might  be  repaid  to  the  defendant,  the  postea  having  been 
delivered  to  him;  and  the  learned  Serjeant  submitted,  that 
he  was  clearly  entitled  to  repayment,  as  the  time  had  elaps- 
ed within  which  the  plaintiff*  might  move  for  a  new  trial. 

Afi  this  was  the  first  application  under  the  statute,  the 
Secondary  doubted  whether  the  rule  should  be  absolute  in 
the  first  instance,  or  only  a  rule  to  shew  cause. 


1828. 


[*  <'  And,  iji  all  cases  where  any 
defendant  shall  have  been  arretted 
•ad  given  bail  to  the  sheriff,  or 
shall  have  been  arrested  and  re- 
main in  custody,  it  shall  be  lawful 
for  sueh  last- mentioned  defend- 
ant, instead  of  putting  in  and  per- 
fecting special  bail,  to  deposit  and 
pay  into  the  said  Court  the  sum 
indorsed  on  the  writ,  together  with 
the  amount  of  the  King's  fine,  if 
any,  upon  the  original  writ,  and 
the  further  sum  of  twentj/  pounds 
as  a  security  for  the  costs  of  the 
action,  there  to  remain,  to  abide 
the  event  of  the  suit;]  and  there- 
upon the  said  defendant  may,  and 
he  is  thereby  required,  to  enter  a 
common  appearance,  or  file  com- 
mon bail  in  the  action,  within 
such  time  as  he  would  have  been 
required  to  have  put  in  and  per- 
fected special  bail  in  the  action, 
according  to  the  course  of  the  said 
Court;  or  in  default  thereof,  the 
plaintiff  in  the  action  is  thereby 
empowered  to  enter  such  com- 
mon appearance,  or  file  common 


bail  for  the  said  defendant;  and 
the  cause  may  proceed,  as  if  the 
defendant  had  put  in  and  per- 
fected special  bail. — And  in  case 
judgment  in  the  ssud  action  shall 
be  given  for  the  plaintiff,  he  shall 
be  entitled,  by  order  of  the  Court, 
upon  motion  made  for  that  pur- 
pose, to  receive  the  said  money  so 
remaining  in  or  so  deposited  or 
paid  into  Court  as  aforestud,  or  so 
much  thereof  as  will  be  sufficient 
to  satisfy  the  sum  recovered  by 
the  judgment  and  the  costs  of  the 
application;  and  if  judgment  be 
given  in  the  said  action  for  the 
defendant,  or  the  plaintiff  discon- 
tinue his  suit,  or  be  otherwise  bar- 
red ;  or  in  case  the  sum  deposited 
and  paid  into  the  Court  be  more 
than  sufficient  to  satisfy  the  plain- 
tiff, the  said  money  so  deposited 
or  paid  into  Court,  or  so  much 
thereof  as  shall  remain,  shall,  by 
order  of  the  Court,  upon  motion 
to  be  made  for  that  purpoie,  be 
repaid  to  such  defendant** 


•  Sec  next  ca^c. 


Rose. 
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1828.  But  the  Court,  considering  that  the  plaintiff  might  bring 

"^  a  writ  of  error,  said  that  there  ought  only  to  be  a  rule  nisi; 

V.  and  that,  before  it  was  made  absolute,  it  was  necessary  to 

produce  the  record,  as  well  as  a  certificate  of  the  clerk  of 
the  judgments  stating  that  judgment  had  been  duly  sign- 
ed, and  also  a  certificate  from  the  Prothonotary  that  the 
above  sums  had  been  paid  into  Court. 

Mr.  Serjeant  Andrews,  on  this  day  produced  the  record, 
and  the  certificates  as  required  above,  and  an  affidavit 
stating  that  a  copy  of  the  rule  nisi  had  been  served  on  the 
plaintiff,  on  which  the  Court  ordered  it  to  be  made — 

Absolute. 


Srft.  Smith  p.  Jordan. 

The  defendant,  A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  on  a  for- 

re^sted^  paiTinto  ^^^  ^^7  iH  this  Term,  Calling  on  the  plaintiff  to  shew  cause, 

i^ZnldVn"  Uie  ^^y  ^^^  bail-bond  which  had  been  entered  into  and  given 

writ,  and  the  by  the  defendant  in  this  cause,  might  not  be  delivered  up 

further  •um  of  , 

twenty  pounds  to  be  Cancelled,  on  an  affidavit  which  stated  that,  since  toe 
^^•,"^"2)^6°'  bond  was  executed,  he  had  paid  into  the  hands  of  one  of 
the  event  of  the    ^j^g  Prothonotaries  of  this  Court,  the  sum  of  281. ,  being 

suit,  in  pursu-  ^  '  '  o 

anceofthesta-  the  amount  indorsed  upon  the  writ,  and  the  further  sum 
4,  c.  71,  instead  of  201,  as  a  security  for  the  costs  of  the  action,  in  pursu- 
Jttg  °i^"**  ance  of  the  statute  7  &  8  Geo.  4,  c.  71,  s.  2  ♦. 

cial  bail: — 

Held,  that  he  Mr.  Serjeant  Merewether  now  shewed  cause,  and  sub- 

have  the  bail-  mittcd,  that,  although  the  defendant  might  pay  the  debt 
up"to  Wm  to'be  ^"*^  Court,  with  201.  to  answer  the  costs,  instead  of  putting 
cancelled.  jn  and  perfecting  special  bail,  still  that,  having  given  a  bail- 

bond,  there  was  no  ground  for  ordering  it  to  be  cancelled, 
as  it  ought  to  remain  as  an  additional  security,  in  case  the 
costs  of  the  action  should  eventually  exceed  20/. 

But  the  Court  held,  that,  as  the  statute  enacted  that,  if 

•  See  antCf  p.  42?. 
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the  defendant  gave  bail  to  the  sheriff,  he  might  pay  the         1828. 
debt  into  Court,  with  201.  to  answer  costs,  on  which  he  was 
entitled  to  file  common  bail,  he  was  at  liberty  to  have  the 
bail-bond  delivered  up  to  him,  as  it  fell  within  the  terms, 
as  well  as  the  meaning  of  the  act. 

Rule  absolute. 


Carruthers  v.  Payne,  and  two  Others.  Nov^ilL 

J  HIS  was  an  action  of  trover  for  a  chariot,  with  the  fur-  The  44th  lec- 

niture  and  fittings  belonging  thereto.     At  the  trial,  before  tute  6  Geo.  4,  c. 

Lord  Chief  Justice   Best,  at  Guildhall,  at   the  Sittings  ^^^^""^^l 

after  the  last  Term,  it  appeared  that  the  defendants  were  '^*»  brought 

Hgtinit  any  per  ' 

the    assignees   of  one  M'Neill,  the  elder,  a  bankrupt:  mh  for  any 
but  the  action  was  not  brought  against  them  as  such.    On  pu^nce  ofthe 
the  bankrupt's  son  beine  called  as  a  witness,  he  stated,  *ct,ihaiibecom. 

■^  ^  ^  menced  within 

that  his  father  was  a  coach-maker,  and  that,  in  September,  three  calendar 

18^6,  the  plaintiff  agreed  to  purchase  a  new  chariot  for  after  the  &ct 

two  hundred  and  forty  guineas,  which  was  to  be  finished  5|^,"ottppiy 

by  the  latter  end  of  October,  according  to  certain  terms,  as  to  actioni 

against  atsig- 

specified  in  a  written  agreement ;  that  the  chariot  was  built  nees,  who  only 
accordingly,  and  that,  on  the  30th  March,  1827,  its  amount  gi^on  and  db^" 
was  paid  for  by  the  plaintiff;  that  he  afterwards  directed  tnbutionofthe 

*  ^17  property  of  the 

a  front  seat  to  be  added;  but  the  builder  having  neg-  bankrupt,  and 
lected  to  do  so,  the  plaintiff  sent  for  the  chariot  repeated-  power  conferred 
ly,  and  the  former  promised  to  deliver  it;  that  the  plain-  ^'fo*™  J^g!^!"' 
tiff  afterwards  wrote  to  the  builder,  saying,  that,  as  the  ciai  purpose  un- 

der  the  act;  for 
the  act  done  ap- 
plies to  acts  done  for  the  purpose  of  taking  possession  of  the  bankrupt's  property  by  the  commis- 
sioocrs,  or  messengers  acting  under  their  warrant.     Therefore,  trover  for  a  chariot  seised  by  assig- 
nees on  the  premises  of  the  bankrupt,   was  held  to  be  maintainable,  although  the  action  was  not  , 
commenced  by  the  owner,  against  the  assignees,  within  three  months  after  the  seizure. 

The  plaintifT  ordered  a  chariot  to  be  built,  which  was  to  he  finished  according  to  certain  di- 
rections, and  for  which  he  p.tid ;   and  after  it  had  been  finished  in  other  respects,  he  ordered  a  front 
seat  to  be  added,  but  the  builder  not  executing  the  order,  the  pluintiff  sent  for  the  chariot  several 
times,  and  the  builder  promised  to  deliver  it.     Subsequently,  the  plaintiff  said  he  did  not  want  the 
chariot,  and  ordered  it  to  be  sold,  and  it  was  standing  in  the  builder's  warehouse  for  that  purpose, 
the  front  seat  not  having  been  added ;  when  a  comniission  of  bankrupt  was  issued  against  the  build- 
er, and  his  asaiignees  seized  and  sold  the  carriage  under  the  commission: — Held,  that  the  plaintiff 
had  a  sufficient  property  in  the  chariot  to  maintain  trover,  and  that  it  did  not  pass  to  the  assignees 
•1  being  in  the  possession,  order,  or  disposition  of  the  bankrupt,  with  the  consent  and  permission  of 
the  true  owner,  within  the  72ud  section  of  the  statute. 
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chariot  was  not  required  by  hiniy  as  he  should  prefer 
an  open  carriage,  he  wished  the  builder  to  dispose  of 
it  at  what  it  cost;  and  that,  if  it  could  not  be  disposed  of 
without  a  loss,  he  must  keep  it;  that  the  chariot  was  ac- 
cordingly left  in  a  shed  immediately  behind  the  builders 
shop,  for  the  purpose  of  sale;  and  it  was  proved,  that  it 
was  usual  for  coach-makers,  and  according  to  the  custom 
of  the  trade,  to  have  carriages  belonging  to  different  gentle- 
men standing  on  their  premises  exposed  for  sale,  as  well 
as  for  the  purpose  of  being  repaired.     It  was  also  proved 
that  M'Neillf  the  builder  of  the  carriage,  became  bank- 
rupt on  the  3rd  May ;  that  a  commission  was  sued  out  against 
him  on  the  8th ;  and  that  the  chariot  was  seised  by  the  de- 
fendants, as  his  assignees,  and  sold  by  auction  under  their 
direction  on  the  28th  June  following,  the  front  seat  not 
having  been  added,  although  it  was  complete  as  a  travelling 
chariot  at  first.     It  also  appeared  that  the  writ  in  this  ac- 
tion was  not  sued  out  until  the  21st  April,  1828.    When  it 
was  objected  for  the  defendants,  ^rst,  that  trover  could 
not  be  maintained  for  an  article  not  finished  and  delivered; 
secondly,  that  the  chariot  was  in  the  possession,  order,  or 
disposition  of  the  bankrupt,  at  the  time  of  his  bankruptcy, 
within  the  meaning  of  the  72nd  section  of  the  statute  6  Geo. 
4,  c.  16  (a) ;  and  therefore  that  the  defendants  were  en- 
titled to  it,  as  his  assignees :  and,  thirdly,  that,  as  the  action 
was  not  brought  within  three  months  after  the  sale  and 
conversion  of  the  carriage,  the  defendants  were  protected 
by  the  44th  section  of  that  statute  (6),  and  consequently 
entitled  to  a  verdict. 


(a)  By  which  it  is  enacted, 
**  that,  if  any  bankrupt,  at  the 
time  he  becomes  bankrupt,  shall, 
by  the  consent  and  permission  of 
the  true  owner  thereof,  have  in 
his  possession,  order,  or  disposi- 
tion, any  goods  or  chattels,  where- 
of he  was  reputed  owner,  or  where- 
of he   bad  taken  upon  him  the 


sale,  alteration,  or  disposition  ai 
owner,  the  commissioners  shall 
have  power  to  sell  and  dispose  of 
the  same  for  the  benefit  of  tlie 
creditors  under  the  coromisaon." 
{b)  By  which  it  is  enacted, "  that 
every  action  brought  a^nst  tmy 
person  for  any  thing  done  in  pur- 
suance of  this  act,  shall  be  coor 
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His  Lordship  was  strongly  inclined  to  think  that  there 
was  no  weight  in  either  of  the  objections ;  but,  as  he  consi- 
dered the  last  to  embrace  a  material  question,  he  reserved 
the  whole  for  the  consideration  of  the  Court.  A  verdict  was 
accordingly  taken  for  the  plaintiff,  for  the  value  of  the 
chariot,  leave  being  reserved  to  the  defendants  to  enter  a 
nonsuit,  or  that  a  verdict  might  be  entered  for  them,  in- 
case  the  Court  should  be  of  opinion  that  either  of  the  above 
objections  was  well  founded. 


1828. 

CARKUTHERf 
9. 

Patnb. 


Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nhi  accordingly;  and,  in  support  of  the  first 
objection,  he  relied  on  the  case  of  Mucklow  v.  Mangles  (a), 
where  it  was  held,  that,  if  a  person  contract  with  another 
for  a  chattel  which  is  not  in  existence  at  the  time  of  the 
contract,  though  he  pay  him  the  whole  value  in  advance, 
and  the  other  proceeds  to  execute  the  order,  the  buyer 
acquires  no  property  in  the  chattel,  till  it  is  finished  and 
delivered  to  him ;  and  therefore  that  trover  cannot  be  main- 
tained for  it.  That  was  an  action  of  trover,  by  the  assig- 
nees of  a  bankrupt,  for  a  barge,  which  the  bankrupt,  a 
barge*  builder,  had  undertaken  to  build  for  one  Pocock, 
who,  before  the  work  was  begun,  advanced  the  bankrupt 
money  on  account,  and,  as  it  proceeded,  paid  him  the  whole 


menced  within  three  calendar 
months  next  after  the  fact  com- 
mitted; and  the  defendant  or  de- 
fendants iu  any  such  case  nnay 
plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in 
evidence  at  the  trial,  and  that  the 
same  was  done  by  authority  of 
this  act;  and,  if  it  shall  appear 
80  to  have  been  done,  or  that  such 
action  was  commenced  after  the 
time  before  limited  for  bringing 
the  same,  the  Jury  shall  find  for 


the  defendant  or  defendants ;  and 
if  tliere  be  a  verdict  for  the  de- 
fendant or  defendants,  or  if  the 
plaintiff  or  plaintiffs  shall  be  non- 
suited, or  discontinue  his  or  their 
action  or  suit,  after  appearance 
thereto,  or,  if  upon  demurrer, 
judgment  shall  be  given  agsdnst 
the  plaintiff  or  plaintiffs,  the  de- 
fendant or  defendants  shall  reco- 
ver double  costs." 
(rt)  I  Taunt.  318. 
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1828.         value,  and  when  tlie  barge  was  nearly  finishecl,  Pocock's 
name  was  painted  on  the  stern ;  and  two  days  after  the 
V,  completion  of  the  work^  and  before  a  commission  of  bank- 

rupt  had  issued  against  the  barge-builder,  the  Sheriff  of 
Middlesex  took  the  barge  under  an  execution  against  hinOi 
it  not  having  then  been  delivered  up  to  Pocock.     And  Sir 
James  Mansfield ^  said :  **  The  only  effect  of  the  payment 
is,  that  the  bankrupt  was  under  a  contract  to  finish  the 
barge ;  that  is  quite  a  different  thing  from  a  contract  of 
sale,  and  until  the  barge  was  finished,  we  cannot  say  that 
it  was  so  far  Pocock's  property  that  he  could  have  taken  it 
away."  And  on  that  case  being  cited  in  Woods  v.  Russell  {a)i 
its  authority  was  not  questioned ;  but  the  Court  drew  a  dis- 
tinction between  the  two  cases.     Secondly^  as  the  chariot 
was  on  the  bankrupt's  premises,  where  the  plaintiff  had  al- 
lowed it  to  remain  for  sale,  and  it  was  there  when  the  de« 
fondants  took  possession,  and  had  never  been  removed 
from  the  bankrupt's  premises  since  it  was  built,  nor  dis- 
tinguishable from  his  stock,  it  must  be  taken  to  be  in  the 
possession,  or  at  all  events,  in  his  order  or  disposition, 
with  the  consent  and  permission  of  the  true  owner,  with- 
in the  72nd  section  of  the  statute;  and  more  particular- 
ly so,   as  it  was  proved  that  it  stood  on   the  plaintiff's 
account  on  the  bankrupt's  premises,  in  the  ordinary  way 
in  which  gentlemen's  carriages  are  permitted  to  remain 
at  coach-makers,  when  sent  to  be  repaired  or  cleaned.    In 
Thackthwaite  v.  Cock  (6),  a  custom,  that  purchasers  of 
hops  from  hop  merchants  should  leave  them  in  the  mer- 
chant's warehouse,  for  the  purpose  of  re-sale,  upon  rent, 
undistinguished  from  the  merchant's  stock,  was  held  not 
to  be  such  a  custom  of  trade  as  would  prevent  the  hops 
from  becoming  the  property  of  the  merchants  assignees, 
in  case  of  bankruptcy,  as  being  in  his  possession,  order, 
and  disposition.      That  case  is   scarcely  distinguishable 

(fl)  5  Barn.  &  Aid.  912.  (6)  3  Taunt.  48?. 
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from  the  present.     In  Knawles  v.  Horrfall  (a)«  where  a         1828. 
spirit  merchant  sold  to  a  wine-merchant  several  casks  of  ^^^^   ' 
brandy,  some  of  which,  at  the  time  of  the  sale,  were  in  the  v. 

spirit  merchant's  own  vaults,  and  others  in  the  vaults  of  a 
regular  warehouse-keeper;  and  it  was  agreed  between 
the  parties  that  the  brandies  should  remain  where  they 
were,  until  the  vendee  could  conveniently  remove  them; 
and,  immediately  after  the  sale,  the  vendee  marked  the 
several  casks  with  his  initials,  and  it  was  notorious  to  the 
persons  carrying  on  the  wine  trade  at  the  place  where  the 
parties  resided,  that  this  sale  had  taken  place,  but  no  no- 
tice of  it  had  been  given  to  the  warehouse-keeper  with 
whom  some  of  the  casks  were  deposited.  The  spirit  mer- 
chant having  become  bankrupt  while  the  brandies  remain- 
ed where  they  were  originally  deposited — it  was  held,  that 
the  whole  of  them  passed  to  his  assignees,  as  goods  in  his 
possession,  order,  and  disposition,  by  the  consent  and  per- 
mission of  the  true  owner,  within  the  statute  21  Jac.  1,  c. 
19,  8.  1 1 ;  and  Thackthwaite  v.  Cock  was  there  referred  to, 
and  its  authority  recognized  by  the  Court. 

Thirdly f  as  the  chariot  was  sold  on  the  28th  June^  1827, 
and  this  action  was  not  brought  until  nearly  ten  months 
afterwards,  it  is  quite  clear  that  it  was  too  late ;  and  that, 
on  the  defendants'  proving  themselves  to  be  assignees, 
they  were  entitled  to  a  verdict;  as  the  thing  done  within 
the  meaning  of  the  44th  section  of  the  statute  6  Geo.  4,  c. 
16,  was  the  conversion  of  the  plaintiff's  chariot,  which  was 
completed  by  the  sale  under  the  commission. 

Mr.  Serjeant  Wilde  afterwards  shewed  cause. — With 
respect  to  the  first  objection — The  maker  of  the  chariot 
was  not  under  a  contract  to  build  or  finish  it  at  the  time  of 
his  bankruptcy,  as  in  Mucklow  v.  Mangles^  as  it  was  not 
only  in  effect  completed  as  a  travelling  chariot  before  pay- 

(0)6  Barn.  &  Aid.  134. 
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1838.        ment  by  the  plaiiltiff,  but  was  identified  as  such  by  the 

/>  .-...„..-    builder,  and  afterwards  remained  on  his  premises  in  the 

f.  same  manner  as  if  it  had  been  left  with  him  for  the  pur* 

Patnb« 

pose  of  repair ;  and  the  merely  ordering  a  fttmt  seat  to  be 
added  can  make  no  ditference,  the  article  having  been  pre- 
viously finished  and  paid  for.  tn  Woods  v%  BmssHI^  where 
a  ship  was  to  be  paid  for  by  instalments,  according  to  the 
progress  of  the  work,  the  Court  of  King*s  Bench  thought 
Aat  the  payment  of  such  instalments  appropriated  specifi- 
cally to  the  party  for  whom  it  was  building  the  ship  so  in  pro- 
gressi  and  vested  the  property  in  him;  and,  as  the  boHder 
had  signed  a  certificate  according  to  the  registry  act>  to  en- 
able the  party  to  have  the  ship  registered  in  his  name,  he 
was  holden,  by  so  doing,  to  have  Consented  that  the  geneiil 
property  in  the  ship  should  be  considered  firom  that  time  as 
being  in  the  party  for  whom  she  was  built  And  the  Court 
there  said  (a),  "  that  the  bankrupt  could  not  be  injured  by 
having  the  general  property  iii  the  ship  considered  as  vest- 
ed in  the  party  who  contracted  for  the  building  of  her,  be- 
cause the  former  would  still  have  a  lien  upon  the  posses- 
sion for  the  residue  of  the  price ;  and  that  the  legal  effect 
of  signing  the  certificate  for  the  purpose  of  having  the 
ship  registered,  was,  from  the  time  the  registry  was  com- 
plete, to  vest  the  general  property  in  the  contractor:**  and 
they  drew  a  distinction  between  that  case  and  Mmcklow 
V.  Mangles,  where  the  party  contracting  with  the  builder 
paid  him  the  whole  value  in  advance,  and  the  builder  be- 
coming bankrupt  during  the  progress  of  the  work,  it  was 
properly  held  that  the  party  contracting  acquired  no  pro- 
perty in  the  barge  till  she  was  finished  and  deUvei^  to 
him.  The  case  of  Woods  v.  Russell  is  much  stronger  than 
the  present;  as  there  the  vessel  was  neither  finished  nor 
launched,  neither  was  the  full  price  paid  for  her.  Here, 
however,  the  chariot  was  not  only  built  according  to  Uie 
plaintiff's  order,  but  he  paid  the  full  price  of  it  to  the  build- 

(a)  5  Barn.  &  Aid.  947. 


CARRUTHBRf 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  435 

er  long  befwe  he  became  fattikrupt ;  and  if  the  chariot  had  1828. 
been  afterwarda  destroyed  by  fire^  it  is  quite  clear  that  the 
plaintiff  ttust  have  borne  the  loss.  As  to  the  second  objec-  ""  v. 
tton — As  k  appeared  that  the  plaintiff  had  frequently  sent  ^^^^ 
for  the  chariot  after  it  was  completed  according  to  the  terms 
of  the  original  order,  in  expectation  diat  the  front  seat  had 
been  added,  and  the  bankrupt  had  promised  to  deliver  it, 
it  reaiained  in  his  possession  by  his  own  act,  and  through 
Us  own  delay,  and  not  with  the  consent  of  the  plaintiff; 
whUst  in  ThadiMtaUe  v.  Cock,  and  in  Knawles  v.  Hors- 
JaU^  it  was  agreed  between  the  parties  that  the  articles  pur- 
chased should  remain  in  the  merchant's  warehouse,  in  the 
one  ease,  for  the  purpose  of  re*sale,  and  in  the  other,  until 
diey  could  be  conveniently  removed;  which  circumstances 
distinguish  th^n  from  the  present.  With  respect  to  the 
iAJnf  objection — that  the  action  was  not  brought  within  the 
time  limited  by  the  6  Geo.  4,  c.  16 — ^The  44th  section  of  that 
statute  was  introduced  instead  of  the  I6th  section  of  the  sta- 
tute ]  Juc»  1,  c  15;  and  the  words  of  it  do  not  extend  to 
mere  questions  of  property  vested  in  the  assignees,  but  ap- 
ply only  to  actions  brought  against  commissioners,  or  other 
persons  acting  as  public  officers  in  the  dbcharge  of  a  public 
duty.  There  is  a  wide  distinction  between  assignees  of  a 
bankrupt,  who  are  appoiiited  for  the  purpose  of  investigat- 
ing disputed  claims  of  creditors,  or  arranging  the  pecuniary 
concerns  of  the  bankrupt,  and  commissioners,  or  messen- 
gers acting  under  them,  who  take  the  property  in  the  first 
instance.  The  commissioners  are  clothed  with  an  authori- 
ty of  «  penal  nature,  as  they  have  power  to  commit  a  bank- 
rupt in  certain  cases ;  and  the  messengers  are  officers  of 
the  €!ourt,  and  are  empowered  to  seize  the  property  of  the 
bankrupt,  under  the  warrant  of  the  commissioners;  and 
if  they  are  obstructed  in  the  execution  of  their  duty,  it  is 
a  contempt  of  the  Great  Seal,  and  punishable  as  such  •  The 
terms  of  the  87th  section  of  the  statute,  which  enacts, 
that  no  title  to  any  property  sold  under  the  commission 
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1828.        shall  be  impeached  by  the  bankrupt,  or  any  person  claim- 
Garrutbbrs    ^"S  under  him,  in  respect  of  any  defect  in  the  suing  out  of 
V-  the  commission,  unless  the  bankrupt  shall  have  commenced 

proceedings  to  supersede  the  commission,  and  duly  prose- 
cuted the  same,  within  twelve  calendar  months  from  the  is- 
suing thereof,  would  be  altogether  nugatory  if  the  44th 
sect,  be  deemed  applicable  to  assignees,  as  the  commence- 
ment of  the  proceedings  to  supersede  the  commission,  under 
the  87th  section,  is,  the  bringing  of  an  action  against  the  as- 
signees. The  44th  section  must  be  taken  with  reference 
to  the  41st,  4^nd,  and  43rd,  which  apply  to  commissioners 
only,  and  were  introduced  in  the  late  act  to  afford  them  the 
full  protection  given  them  by  former  statutes.  The  41  st 
section  enacts,  that  no  writ  shall  be  sued  out  against  any 
commissioner,  for  any  thing  done  by  him  as  such,  unless  no- 
tice in  writing  of  such  intended  writ  shall  have  been  deliver- 
ed to  him  at  least  one  calendar  month  before  the  suing  out  of 
such  writ.  The  4^nd  enacts,  that  no  plaintiff*  shall  recover 
any  verdict  against  a  commissioner,  unless  such  notice  be 
proved  at  the  trial;  and  that,  in  default  thereof,  such  com- 
missioner  shall  recover  a  verdict,  and  costs  as  thereinajier 
mentioned,  viss,  the  double  costs  given  by  the  44th  sec- 
tion of  the  statute.  The  43rd  section  enables  a  com- 
missioner to  tender  amends  within  one  month  after  receiv- 
ing the  notice  required  by  the  41st  section,  and,  if  the  same 
is  not  accepted,  to  plead  such  tender  in  bar:  and  although 
the  44th  section  enacts,  that  every  action  brought  against 
any  person  for  any  thing  done  in  pursuance  of  the  act, 
shall  be  commenced  within  three  months  next  after  the  fact 
committed ;  yet  that  must  be  taken  to  apply  to  the  commb- 
sioners  only,  or  to  the  messengers  acting  under  their  war- 
rant, as  it  is  enacted,  that,  if  judgment  be  given  against  the 
plaintiff*,  the  defendant  shall  recover  double  costs,  which 
are  referred  to  in  the  42nd  section,  and  to  which  he  cannot 
be  entitled  unless  the  plaintiff*  prove  the  giving  the  no- 
tice as  required  by  that  section ;  and  such  notice  cannot 
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appiy  to  asngnees,  who  take  no  beneficial  interest  in  the         18^* 
property  of  the  bankrupt,  but  only  regulate  its  final  dis-    carruthbrs 
tribution;  and  the  mere  sale  of  his  eflTects  cannot  be  con-  v, 

Payne* 

sidered  as  a  thing  done  in  pursuance  of  the  act.  Public 
officers,  and  persons  connected  with  government  in  the  col- 
lection of  the  revenue.  Justices  of  the  Peace,  and  others, 
are  protected  in  the  execution  of  their  duty.  In  Wallace 
T.  Smith  {a)  it  was  held  that  the  treasurer  of  the  West 
India  Dock  Company  was  protected  by  the  statute  39  Geo. 
3,  c.  69,  which  directs  that  no  action  should  be  commenc- 
ed against  any  person,  for  any  thing  done  in  pursuance  or 
under  colour  of  the  act,  until  fourteen  days'  notice  should 
be  given  in  writing.  But  the  treasurer  of  the  West  India 
Dock  Company  must  be  considered  in  the  light  of  a  public 
officer,  and  cannot  be  treated  as  a  person  dealing  with  his 
own  property.  He,  therefore,  cannot  be  considered  as 
standing  in  the  like  situation  as  assignees  of  a  bankrupt, 
who  have  only  the  ultimate  disposition  of  the  property, 
and,  as  far  as  pecuniary  arrangements  go,  stand  in  the 
same  situation  as  the  bankrupt  himself. 

Mr.  Serjeant  Taddy,  in  support  of  his  rule. — First,  the 
case  of  Mucklow  v.  Mangles  has  established  the  principle, 
that,  where  a  chattel  is  made  to  order,  the  property  there- 
in 18  not  vested  in  the  quasi  vendee  until  it  be  finished  - 
and  delivered,  notwithstanding  he  may  have  paid  for  it. 
Here,  the  plaintiff  contracted  for  a  chariot  with  a  front 
seat,  and  as  it  was  not  added,  or  the  chariot  finished  as 
contemplated  by  him,  it  was  not  the  article  for  which  he 
had  contracted,  and  he  had,  therefore,  no  right  to  demand 
it,  nor  was  the  builder  bound  to  deliver  it;  and  it  was 
proved  that  the  seat  was  not  affixed  to  the  carriage  at  the 
time  it  was  seized  under  the  commission.  Although,  in 
Woods  V.  Russell,  the  ship  was  neither  finished  nor  launch- 

(a)  5  East,  115. 


4^8  CASES  IK  MICHAELMAS  TEBM, 


1828.        edy  yet  the  builder  bad  registered  her  in  the  name  of  die 
'     "^    ^      defendant ;  and  Lord  Cbief  Justice  Abbott,  in  defiTcrinff  the 
V.  judgment  of  the  Court,  relied  mainly  upcm  that  fact,  and 

^^^^'       said,  that,  as  the  defendant  would  have  to  make  oath  that  he 
was  the  owner  of  the  ship,  the  ownership  should  be  consider- 
ed his.    Secondly — The  7^nd  section  of  the  statute  6  Geo. 
4,is  in  lieu  of  the  11th  section  of  the  statuteSl  Jae.  l,c.  \9. 
The  builder  of  the  chariot  must  be  considered  as  the  true 
owner,  or,  at  all  events,  as  having  it  in  his  possession,  ordo*, 
or  disposition,  by  the  consent  of  the  true  owner,  until  it  was 
completed  according  to  the  contract;  and  here,  the  chariot 
was  never  delivered  to  the  purchaser,  nor  was  ever  oat 
of  the  possession  of  the  builder.    In  Knowles  v.  HorsfM, 
although  the  casks  were  marked  with  the  initials  of  the 
vendee,  yet  those  that  remained  on  the  premises  where 
they  were  sold,  were  held  to  pass  to  the  assignees  of  the 
vendor,  who  had  become  bankrupt.     So,  in  Thackihwaiie 
V.  Cock,  a  custom  of  trade  was  held  not  to  prevail  so  as  to 
prevent  property,  remaining  in  the  possession  of  a  bank- 
rupt, from  passing  to  his  assignees.     Lastly— If  the  *Mk 
section  of  the  late  statute  was  not  intended  to  apply  to  the 
case  of  assignees,  it  would  have  been  altogether  unneces- 
sary to  limit  the  three  preceding  sections  to  the  commis- 
sioners.   The  words  of  the  44th  section  are  of  the  most 
general  description,  and  cannot  be  confined  to  the  commis- 
sioners or  the  officers  acting  under  them.    It  enacts,  that 
every  action  brought  against  any  person  for  any  thing 
done  in  pursuance  of  the  act,  shall  be  commenced  within 
three  months  next  after  the  fact  committed.     It  is  for  the 
benefit  of  the  creditors  of  a  bankrupt  that  the  protection 
given  to  the  commissioners  should  be  extended  to  the  as- 
signees, as  they  ought  to  make  as  speedy  a  divisicNi  of  the 
bankrupt's  property  as  possible.    And,  although  here  it 
may  be  said  that  the  assignees  have  exceeded  their  duty  in 
selling  the  carriage  in  question,  yet  the  object  of  the  Le- 
gislature was  to  prevent  them,  after  the  expiration  of  three 
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moDthi^  firom  bebg  put  to  an  expense  by  reason  of  any        ^828. 
thing  they  might  have  done  in  that  character;  for  it  would    carkutheu 
otherwise  be  a  great  hardship^  as  it  might  frequently  hap-  v. 

pen,  that,  after  the  whole  produce  of  a  bankrupt's  estate 
had  been  divided,  by  order  of  the  commissioners,  amongst 
the  creditors,  aotiona  might  be  brought,  and  proceed* 
inga  taken  agdnst  assignees,  by  which  they  would  be  put 
to  considerable  costs,  without  hvaing  any  Auids  to  indem- 
nify themselves*  But  the  44th  section  must  be  construed 
with  analogy  to  other  statutes  by  which  various  parties 
are  protected.  The  statute  39  Geo.  S,  c.  69,  s.  184 
directs,  that  the  West  India  Dock  Company  shall  sue  in 
the  name  of  their  tretuurer  in  all  actions  by  or  on  behalf 
of  the  company,  and  that  he  shall  be  sued  for  the  re- 
covery of  any  claim  or  demand  upon,  or  of  any  damages 
occasioned  by,  the  company;  and  the  185th  section,  after 
extending  the  protection  of  the  statute  04  Geo.  2,  c.  44, 
for  privileging  Justices  of  Peace,  in  actions  brought  against 
them  as  such,  to  the  Lord  Mayor  and  Aldermen  of  Zron- 
dom,  acting,  under  the  S9  Geo.  3,  beyond  the  limits  of  the 
dty,  directs,  that  *'  no  action  shall  be  commenced  against 
amy  person  or  persons f  for  any  iking  done  in  pursuance  or 
under  colour  of  thai  aci^  until  Siftj&t  fourteen  days*  notice  in 
writings  or  after  tender  of  amends,  &c.*'  And,  in  Wallace  v. 
Smith,  it  was  held,  that  the  ire^nurer  of  the  company  was 
a  person  within  the  clause;  that  he,  being  sued  for  an  act 
done  by  the  company  which  induced  an  injury  to  the  plain- 
tiffs, was  entitled  to  such  notice  before  action  brought;  and 
dmt  such  notices  were  necessary  in  actions  for  trespasses  or 
iarts^  and  this  is  an  action  of  the  latter  description.  That 
ease  was  relied  on  as  an  authority,  in  the  late  case  of  Sel* 
Uck  V.  Smithy  Keeling^  and  Drake  (a),  where,  in  an  action 
of  trover  against  the  treasurer  of  the  West  India  Dock 
Company,  for  refusing  to  deliver  sugars  deposited  in  the 

(fl)  3  Carr.  &  Payne,  584;  S.  C.  T.  T.  7  Geo.  4, 1 1  B.  Moore. 
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1828.        docks,  be  was  held  entitled  to  the  protection  of  the  sta- 
CARRUTHBRt    ^"^  ^^  ®^^*  ^>  c,  69 ;  and  that  the  defendants'  having 
V*  taken  a  bond  of  indemnity  was  not  a  waiver  of  such  pro- 

tection; and  the  Court  said,  that  the  one  case  could  not 
be  distinguished  in  principle  from  the  other.    In  Gaby 
V.  The  Wilis  and  Berks  Canal  Company  (a),  where  a  pro- 
viso in  an  act  of  Parliament — (35  Geo.  3,  c.  52,  section  144), 
limiting  actions  for  any  thing  done  by  any  person  or  persons, 
in  pursuance  of  the  act,  or  in  the  execution  of  the  powers 
and  authorities,  or  the  orders  and  directionsi  therein  grant- 
ed, within  six  calendar  months  next  after  the  fact  commit- 
ted— was  held  to  extend  to  cases  where  a  party  does  an  act 
within  the  limits  of  his  official  authority,  but  exercises  that 
authority  improperly,  or  abuses  the  discretion  placed  in 
him,  although  under  the  idea  that  he  was  acting  within 
it:  and  Lord  EUenborough  there  said  (6):  **  It  appears 
to  me  that  the  clauses  of  this  act  were  meant  to  relate  to 
persons  entrusted  with  and  in  the  fair  execution  of  its 
powers,  though  they  may  have  done  that  which  the  act 
does  not  permit;  to  this  extent,  that  any  question  touching 
those  powers  should  be  brought  to  a  speedy  decision,  and 
no  farther."     So,  here,  the  assignees  must  be  considered 
as  persons  entrusted  with  the  execution  of  the  powers  of 
this  act ;  and,  if  so,  they  were  not  liable  to  be  sued  after 
the  expiration  of  three  months  from  the  time  of  the  sale 
of  the  chariot,  which  sale  was  the  conversion  for  which 
the  plaintiff  sought  to  recover  in  this  action,  and  which 
was  the  fact  committed  within  the  44th  section  of  the 
statute.     This  is   clearly  the  principle   to   be   deduced 
from  the  case  of  Gaby  v.  The  Wilts  Canal  Company.    A 
similar  construction  has  been  put  upon  acts  for  the  pro- 
tection of  magistrates,  constables,  excise  officers,  &c.,  and 
it  must  be  extended  to  assignees,  who  derive  authority 
from  the  commissioners,  and  act  generally  for  large  bodies 

(a)  3  Mau.  &  Sehv.  680.  {b)  Id.  68/. 
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of  creditors^  amongst  whom  they  are  compelled  to  divide         1828. 
the  bankrupt's  estate  as  they  receive  it.  Cabrutheri 


Lord  Chief  Justice  Best. — Three  objections  have  been 
raised  to  the  verdict  which  has  been  found  for  the  plain- 
tifF  in  this  case. — First,  that  trover  would  not  lie,  as  the 
chariot  was  neither  finished  by  the  builder,  nor  delivered 
to  the  plaintiff.  If  it  had  rested  as  it  was  immediately 
after  the  bargain,  there  might  perhaps  have  been  some 
ground  for  the  objection,  and  the  case  might  have  fallen 
within  the  principle  of  Mucklow  v.  Mangles,  where  Mr. 
Justice  Heath  said:  **  A  tradesman  often  finishes  goods 
which  he  is  making  in  pursuance  of  an  order  given  by  one 
person,  and  sells  them  to  another.  If  the  first  customer 
has  other  goods  made  for  him  within  the  stipulated  time, 
he  has  no  right  to  complain;  he  could  not  bring  trover 
against  the  purchaser  for  the  goods  so  sold.  The  paint- 
ing of  the  name  on  the  stem  in  this  case  makes  no  differ- 
ence. If  the  thing  be  in  existence  at  the  time  of  the  or- 
der, the  property  of  it  passes  by  the  contract,  but  not  so 
where  the  subject  is  to  be  made."  So,  here,  the  chariot 
was  in  existence  at  the  time  the  plaintiff  ordered  the  front 
seat  to  be  added  to  it.  If  a  case  similar  to  that  of  Muck^ 
low  V.  Mangles  should  again  occur,  it  might  deserve  some 
consideration;  but  this  differs  from  it  in  this  material  re- 
spect, that,  after  the  chariot  was  complete  as  a  travelling 
chariot,  the  plaintiff  dealt  with  it  as  if  it  were  his  own,  and 
it  was  treated  as  finished  both  by  him  and  the  builder. 
The  fiill  price  was  paid  for  it,  and  the  plaintiff  was  not 
only  disposed  to  take  it,  but  sent  for  it  several  times;  and, 
although  he  desired  a  front  seat  to  be  added  to  it,  as  he  had 
previously  paid  for  it,  and  it  was  a  specific  thing  then  in 
existence,it  became  the  property  of  the  plaintiff,  and  he  had 
a  right  to  take  it  away  whenever  he  pleased :  and,  althougli 
he  left  it  on  the  bankrupt's  premises  to  be  sold  for  )iim, 

(«)  1  Taunt.  320. 


V. 

Patne. 
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1828.        ^}je  bankrupt  had  no  right  to  expose  it  on  his  own  account; 

CARRUTHER8    "^^  could  hc  dlvcst  the  plaintiff  of  his  property  in  it,  whether 

„  "•  the  seat  were  added  or  not.     It  was,  therefore,  not  in  the 

Payne.  ,  i  <■  a- 

possession  of  the  builder  as  owner,  nor  in  his  ord^r  or  dis- 
position as  reputed  owner,  with  the  consent  of  the  true 
owner.  This  case,  consequently,  falls  within  the  principle 
established  in  Woods  y.  Russell^  and  disposes  of  the  second 
objection,  as  the  bankrupt  treated  the  chariot  aa  being 
the  property  of  the  plaintiff,  who  must  be  coiwdered  the 
true  owner  from  the  moment  he  paid  for  it,  for  he  had 
then  a  right  to  demand  and  take  it  away,  whether  Ihe  new 
seat  were  added  or  not«  With  respect  to  the  third  ob* 
jection,  although  I  entertained  but  little  doubt  at  JViiii 
Prius,  and  was  strongly  inclined  to  think  that  it  was  of  lit- 
tle, if  any,  weight,  yet,  as  it  raises  a  question  of  consider^ 
able  and  general  importance^  it  is  fit  that  we  consider  that 
question  before  we  deliver  a  final  opinion. 

Mr.  Justice  Park.— *I  am  of  opinion  that  there  is  no 
valid  ground  for  either  the  first  or  second  objections,  and 
I  think  the  assignees  ought  not  to  have  set  up  such  a 
defence.  I  am  not  prepared  to  go  the  full  extent  the 
Court  did  in  the  case  of  Mucklow  v.  Mangles;  but  thie 
case  appears  to  me  to  be  totally  different  from  it,  and  to 
fall  expressly  within  the  distinction  taken  by  Mr,  Justice 
Heathi  namely,  that,  ^'  if  the  thing  be  in  existence  at  the 
time  of  the  order,  the  property  of  it  passes  by  the  contract, 
but  not  so  where  the  subject  is  to  be  made-"  Here,  the 
chariot  was  complete  as  a  travelling  chariot,  and  the  plaii^- 
tiff  merely  wished  to  have  an  additional  seat,  and  the  con- 
tract was  complete  when  he  paid  the  full  price  of  it,  the 
thing  being  then  in  actual  existence.  With  respect  to  the 
objection — that  the  chariot  was  within  the  order  or  dispo- 
sition of  the  bankrupt  with  the  consent  of  the  true  owner-^ 
It  would  be  a  violation  of  common  s^se  to  say  that  it  was. 
Notwithstanding  that  the  plaintiff  might  have  desired  it 
to  be  sold,  still  he  sent  for  it  several  times  after  he  had 
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cBrected  the  seat  to  be  added,  and  the  bankrupt  promised        J88B. 
to  deliTer  it. 


Mr*  Justice  BvRROimH. — I  entertain  no  doubt  on  aiqr 
of  the  qnestionsy  but  think,  with  my  Lord  Chief  Justice, 
that,  as  the  hut  is  of  general  importance,  it  requires  con- 
dderation* 

Mr.  Justice  Gasei«be. — I  hare  no  hesitation  on  the  two 
first  pouits.  The  answer  to  the  first  objection  is,  that 
die  chariot  was  completed,  and  the  plaintiff  had  paid  the 
iiiD  price  for  it.  With  respect  to  the  second  objection, 
if  we  were  to  hdd  that  the  chariot  was  in  the  order  or 
disposition  of  the  bankrupt  with  the  consent  of  the  true 
owner,  if  a  person  were  to  send  his  carriage  to  his  coach- 
maker  to  have  it  repaired,  even  in  the  most  trifling  degree, 
he  would  be  liable  to  have  it  taken  under  a  commission  is- 
sued against  the  maker.  Possession  within  the  meaning  of 
the  statute,  must  be  lawful  possession ;  and  here^  there 
could  be  no  doubt  but  that  the  plaintiff  was  lawfully  poa- 
sessed.  With  respect  to  the  last  objection^  I  must  con- 
fess I  feel  considerable  doubt  upon  it^  as  I  do  not  well  see 
how  a  distinction  can  be  drawn  between  the  commissioners 
and  assignees  of  a  bankrupt,  who  both  act  under  the  com- 
mission. 

Cur.  etdv*  vuli. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court,  as  follows: — My  brother  Park,  my  brother 
Bwrraughj  and  myself,  entertain  no  doubt  whatever  as  to 
the  third  objection  which  has  been  raised  in  this  case;  and, 
although  my  brother  Gaselee  still  does,  yet  he  is  not  pre- 
pared to  say  that  he  differs  so  materially  from  the  rest  of 
the  Court  as  to  express  his  entire  dissent  from  the  opinion 
we  have  formed.  The  question  is,  whether,  in  trover 
against  the  assignees  of  a  bankrupt,  it  is  necessary  that 
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1828.         the  action  be  commenced  within  three  calendar  months  next 

^ ""    "^     ^      after  the  fact  committed,  vix.  the  alleged  conversion  by  the 

V.  defendants,  under  the  44th  section  of  the  late  statute^  which 

Pa  ▼ME 

was  passed  to  amend  the  laws  relating  to  bankrupts.   When 
the  objection  was  raised  at  Nisi  Pfius,  I  felt  that,  if  it  were 
tenable,  it  would  be  most  alarming  to  persons  engaged  in 
commerce  in  this  country ;  and  that,  if  the  Legislature  did 
not  interfere  and  set  the  matter  right,  it  would  be  pro- 
ductive of  the  greatest  injury  to  mercantile  interests;  for 
thus,  persons  who  send  goods  from  all  partis  of  the  world 
to  this  country,  for  consumption,  would  be  deprived  of  all 
redress^  if,  in  case  of  their  agent*s  bankruptcy,  and  their 
inability  to  lay  claim  to  their  property,  or  commence  pro- 
ceedings for  its  recovery,  within  three  months,  their  right 
to  such  property  should  cease  to  exist.     This  I  thought 
would  be  highly  destructive  to  the  interests  of  the  country, 
and,  therefore,  trusted  that  the  Legislature  did  not  intend 
that  a  case  of  this  description  should  fall  within  the  mean- 
ing or  operation  of  the  44th  clause  of  the  act;  as,  if  it  did, 
it  would  occasion  very  much  mischief.     Having  carefully 
looked  at  the  statute  since,  I  entertain  the  same  opinion 
now  that  I  did  at  the  trial,  although  I  wished  that  opinion 
to  be  strengthened  and  sanctioned  by  the  Court,  and  I, 
therefore,  thought  it  most  fit  to  reserve  it  for  their  con- 
sideration.    [Here  his  Lordship  read  the  whole  of  the 
44th  section.]     It  would  be  most  extraordinary  if  the  Le- 
gislature should  intend  to  mulct  a  party  with  double  costs, 
for  failing  to  establish  an  ordinary  right  or  claim  against . 
assignees  of  a  bankrupt.     Why  then  should  such  assig- 
nees be  placed  in  a  different  situation  from  others?  Or,  why 
should  a  bankrupt's  estate  be  distinguished  from  any  other 
property,  so  as  to  protect  his  assignees?    If  the  plaintiff 
had  claimed  a  right  to  the  bankrupt's  property,  and  had 
failed  in  establishing  it  as  against  him,  he  would  only  have 
been  liable  to  pay  the  usual  charges,  namely,  his  single 
costs.     Why  then  should  a  party  be  placed  in  a  different 
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situation  from  those  who  are  liable  only  to  single  costs,         1828. 
because  he  chooses  to  assert  a  right  against  the  assignees        ^uxueri 
of  a  bankrupt?    It  appears  to  us  to  be  impossible  that  the  0. 

Legblature  could  have  so  intended  it.  Undoubtedly^  the 
words  of  the  act  are  very  general^  for  they  refer  to  every 
action  brought  against  any  person  fur  any  thing  done  in 
pursuance  of  the  act.  Now,  on  a  careful  perusal  of  the 
statute,  it  appears,  that  scarcely  any  acts  are  to  be  done  by 
the  assignees,  but  what  relate  to  the  disposal  of  the  bank- 
rupt's property  after  it  is  delivered  to  them,  or  has  come 
mto  their  possession*  The  act  of  taking  possession  in  the 
first  instance,  is  by  virtue  of  a  warrant  from  the  commis- 
sioners, under  which  the  messenger  acts,  and  he  seizes  the 
property  accordingly.  The  assignees  are  total  strangers 
to  the  act  of  taking  possession;  all  their  duty  is  to  dispose 
of  the  property  after  it  has  been  assigned  or  delivered  to 
them;  and  what  they  do  with  regard  to  any  pecuniary  ar- 
rangements, cannot  be  applied  to  a  thing  done  in  pursu- 
ance of  the  statute,  but  to  an  act  done  by  them  in  right  of 
property  of  the  bankrupt  put  into  their  hands,  with  the 
acquiring  of  which  they  had  nothing  to  do.  My  brother 
Park,  my  brother  Burrough,  and  myself,  therefore,  think 
that  the  44th  section  was  only  intended  to  operate  as  to 
things  done  for  the  purpose  of  taking  possession  of  the 
bankrupt's  property,  and,  therefore,  that  it  must  be  con- 
fined to  acts  done  by  the  commissioners,  who  may  be  con- 
sidered as  public  officers,  and  messengers,  or  others,  who 
act  under  their  warrants.  It  is  highly  proper  that  such 
persons  should  have  a  certain  degree  of  protection  thrown 
around  them,  which  others  have  not  (and  which  it  is  un- 
necessary to  extend  to  assignees),  because  persons  acting  as 
public  functionaries  have  no  funds  to  answer  the  expense  of 
actions  brought  against  them ;  and  it  is,  therefore,  fit,  in 
case  they  succeed,  that  they  should  recover  double  costs : 
but  the  assignees  ought  not  to  be  entitled  to  such  costs, 
because  they  have  the  property  of  the  bankrupt  in  their 
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1928.        hands,  and  may  indemnify  themselves,  from  hb  estate, 
against  the  consequences  of  any  act  which  they  may  hate 
V.  done  in  their  character  of  assignees.    As,  therefore,  the 

assignees  have  a  right  to  funds  to  be  drawn  from  the 
bankrupt's  estate,  they  must  be  considered  as  standing  in 
the  situation  of  the  bankrupt  himself.    It,  therefore,  ap- 
pears to  us  to  be  dear  that  they  do  not  fall  within  the 
provisions  of  the  44th  section  of  the  statute.     But  it  has 
been  s^,  that  the  Court  of  King's  Bench  has,  in  €ffisct, 
expressly  decided  this  point  in  the  case  of  WaUaee  v« 
SnUih,    But,  if  that  case  be  looked  at,  it  will  appear  to  be 
altogether  distinguishable  from  the  present.  If  the  protec- 
tion afibrded  by  the  184th  section  of  the  statute  39  Geo.  3, 
did  not  apply  to  the  Dock  Company,  it  could  apply  to  no 
one;  for  there  were  no  commissioners,  no  superior  persons 
who  were  to  direct  what  was  to  be  done ;  the  compaoy 
alone  were  to  be  the  actors  in  all  cases,  and  in  the  &rst  in- 
stance; and,  by  the  184th  section,  they  could  only  sue  and 
be  sued  in  the  name  of  their  treasurer*  He  was  their  agent, 
and,  by  the  terms  of  the  statute,  represented  the  company; 
and  if  he  could  not  be  sued  for  an  act  of  spoliation  commit- 
ted by  them,  the  injured  party  would  be  altogether  without 
remedy.     But  the  protection  given  by  that  act  applied  to 
the  company  or  the  person  who  represented  it;  and  Lord 
EUenboraugh  there  concluded  his  judgment,  by  saying: 
**  The  plaintiffs  themselves  have,  by  their  own  actionandde- 
claration,  so  far  put  a  construction  upon  the  thing  done,  as 
having  been  done  und^  colour  of  the  act,  that  they  have 
made  the  treasurer  defendant,  in  a  case  where  the  only  grie- 
vance complained  of  is  imputed  to  the  company.^    Besides, 
the  words  of  the  act  in  that  case  are  very  different  from  the 
present;  as  there,  no  action  was  to  be  commenced  against 
any  person  or  persons,  for  any  thing  done  in  pursuance  or 
under  colour  of  the  act,  until  fourteen  days*  notice  should 
be  thereof  given  in  writing.  The  words  "  under  colour''  are 
omitted  in  this. case;  and  they  certainly  carry  the  meaimig 
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»f  the  act  far  beyond  the  general  words  **  any  thing  done         1826. 
n  pursuance  of  the  act.     In  the  late  case  of  SelUck  v.    ^^^    "^^ 
fmiih.  Keeling f  and  Drakes  where  one  of  the  defendants  «. 

fas  the  treasurer  of  the  Wett  India  Dock  Company,  I 
Ucided«  that  he  was  entitled  to  the  protection  of  the  sta- 
nte  39  Geo.  S,  on  the  authority  of  WaUaee  v.  Smith;  and 
be  Court  afterwards  confirmed  my  decision,  and  refused 
m  application  to  set  aside  a  verdict  which  had  been  taken 
for  tl»  treasurer;  and  we  held,  that,  although  he  had 
taken  a  bond  of  indemnity  from  the  two  other  defendants, 
it  was  not  a  waiver  of  his  protection  under  the  statute. 
But  both  these  cases  are  distinguishable  from  the  present, 
IS  there,  there  was  no  other  person  but  the  treasurer  to 
nswer  the  description  of  the  party  protected  by  the  act; 
ke  alone  was  the  actor,  and  represented  the  company,  and 
WMM  made  the  only  person  to  be  responsible  for  their  acts. 
Bat  here,  the  assignees  do  not  act  at  all,  except  in  the 
disposition  and  distribution  of  the  bankrupt's  property ; 
sad  then  they  act  in  right  of  such  property  which  has  been 
preriously  acquired,  and  not  by  virtue  of  any  power  con- 
ferred on  them  by  law,  or  for  any  special  purpose  under 
die  act.  On  the  whole,  therefore,  it  appears  to  us  that 
this  case  does  not  fall  within  the  words  or  spirit  of  the  act; 
and  that,  if  we  were  to  extend  it  to  the  case  of  assignees, 
tt  would  be  productive  of  the  greatest  inconvenience  and 
mischief.    This  rule,  therefore,  must  be — 

Discharged  (a). 

(a)  See  Theobald  v.  Crichmore,  1  Bam.  &  Aid.  227- 
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Nov.  27  tL     Die  AS,  Gent.,  One  &c.,  v.  Jay,  and  Another,  Gents.,  two  &c. 

In  assumpsit  |  HIS  was  an  action  of  assumpsit,  by  the  plaintiff,  an  at- 

ney  for  negii-  torney  at  Chester,  against  the  defendants,  his  agents  in 

ronducro?a  London,  for  negligence  in  the  conduct  of  a  cause.    The 

suit,  the  de-  declaration  contained  eleven  special  counts,  charging  the 

daration  con-  -  .  r  »  .  , 

tained  several  defendants  with  neglect  of  duty  in  various  transactions  dor- 
im^  the^suai'  ^"S  ^^^  progress  of  the  suit,  which  were  independent  and 
Su"7  5°"?^,     distinct  from  each  other.     To  these  were  added  the  c<»n- 

The  defendant 

paid  money  in-   mon  money  counts.   The  defendants  paid  into  Court  money 

to  Court,  suffici-         ^   .  .  t-./vM^  i  «i^ 

ent  to  cover  the  sufticient  to  cover   the  plaintin  s  demand  on  the  latter 

plaintiff's  de-       ^OUnts 
mand  on  the         CO""i8. 

latter  counts.  At  the  Sittings  after  the  last  Easter  Term,  before  Lord 

The  cause  was  ,  ^  ° 

referred  under  Chief  Justice  £e«^,  at  Westminster,  the  cause,  and  all  mat* 
PHus,  and  the  ^^rs  in  dispute  between  the  parties,  were  referred  to  arbi- 
t"alX%idntiff  ^'•ation,  under  an  order  of  Nisi  Prius.  The  arbitrator 
^f^d  good  cause    made  his  award  in  the  course  of  the  last  vacation,  find- 

of  action  for  231,    .,,,..«»--  ,  >.  - 

and  directed  a  ing  that  the  plaintiff  had  good  cause  of  action  agamst 
enteied  for**him  ^he  defendants  for  23/.  14*.  lOrf.,  and  directing  a  verdict 
for  that  sum.       ^^  be  entered  for  the  plaintiff  for  that  sum.     Judgment 

Judgment  was  ''  ^ 

entered  up  on     having  been  entered  up,  and  the  costs  taxed  for  the  plain- 

the  whole  de-         ,^  ,  i     i      ■.      i 

ciaraUon,  and      till;  on  the  wholc  declaration — 

costs  taxed  ac- 
cordingly : — 

Held,  that  the         Mr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  obtain- 

award  was  suf-        ,,,,  iiiii  j 

6cientiy  certain,  cd  a  rule  ntsi  that  the  award,  and  ali  subsequent  proceea- 
"a(UreKr'  ""gs  thcreou,  might  be  set  aside,  on  the  ground  that,  as  all 
dered  a  general  ^y^  matters  in  dispute  between  the  parties  had  been  refer- 

verdict  to  be  en-  '  i     i»        j    i_        i        i  • 

tered  for  the        red  to  the  arbitrator,  and  he  had  only  found  that  the  plain- 
wbde  of^thi  de-  tiff  had  good  causc  of  action  against  the  defendants,  the     \ 
*^^Tithou  h  the  a^^rd  was  bad  for  uncertainty ;  as  the  arbitrator  ought  to 
objections  to  an    have  Stated  whether  it  was  the  negligence  imputed  to  the 

award  ought  to.  ..  ,  ,  - 

be  specified  in     defendants  m  the  special  counts  that  was  the  cause  oj  ac- 
let  it'aside!  yet  ^ion  on  whlch  his  award  was  founded,  or  whether  he  con- 

the  Court  is  not 
precluded  by  the 
omission  from  entering  into  any  valid  objection  that  mr.y  be  raised  to  the  award. 
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fined  it  to  the  cominoB  counts;  and  that  he  ought  to  have  1828. 
dvected  the  verdict  to  be  entered  on  those  counts  only  to 
which  the  finding  applied;  for  that,  if  the  plaintiff  had  no 
cauae  of  action  against  the  defendants  for  negligence,  his 
demand  cm  tfie  money  counts  was  covered  by  the  sum  paid 
iKlo  Court. 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Jones,  now  shew- 
ed eauae. — As  the  objections  to  the  award  were  not  stated 
in  the  rule  nisi,  the  application  to  set  it  aside  cannot  be 
supported.  Although  there  is  no  rule  in  this  Court  similar 
to  that  which  is  observed  in  the  Courts  of  King's  Bench 
and  Exchequer,  viz.  that,  when  a  rule  nisi  to  set  aside 
an  award  is  obtained,  the  several  objections  thereto,  in- 
tended to  be  insisted  upon  at  the  time  of  making  such 
rule  absolute,  must  be  stated  in  the  rule;  yet  the  prac- 
tice in  this  Court  has  long  since  been  conformable  to 
that  rule.  But,  independently  of  this,  the  award  is  suffi- 
dently  certain,  and  the  arbitrator  has,  in  effect,  directed  a 
general  verdict  to  be  entered  for  the  plaintiff  on  all  the 
counts  of  the  declaration;  and,  as  judgment  has  been  en- 
tered up  and  the  costs  taxed  accordingly,  the  Court  will 
not  now  interfere;  for,  if  any  objections  were  intended  to  be 
raised  to  the  award,  they  should  have  been  made  before 
judgment  signed. 

Mr.  Serjeant  Cross,  and  Mr.  Serjeant  Russell,  in  sup- 
port of  the  rule. — ^The  question  of  negligence,  as  well  as 
what  sum  might  be  due  from  the  defendants  to  the  plain- 
tiff, for  money  advanced  by  him  during  the  progress  of 
the  cause,  was  left  to  the  arbitrator.  He  should  have 
shewn  on  which  counts  he  had  made  hb  award,  and  the  ver- 
dict should  have  been  confined  to  those  counts.  In  Dillon 
V.  Rimmer  (a),  where  the  plaintiff  sued  the  defendant  on  a 

(a)  7  B.  Moore,  427;  S.  C.  1  Bing.  100. 
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1828.  bill  of  exchange,  on  which  he  had  no  good  cause  of  action, 
and  the  declaration  contained  a  count  on  the  bill,  and  the 
common  money  counts,  and  the  Jury  found  a  general  verdict 
for  the  plaintiff— the  Court  ordered  it  to  be  entered  on  the 
common  counts,  in  order  to  deprive  the  plaintiff  of  his  costs. 
So,  here,  the  verdict  ought  to  be  entered  according  to  the 
justice  of  the  case*  There  were  several  distinct  causes 
of  action  referred  to  the  arbitrator,  who  was  substituted 
for  a  Jury,  and  his  award  is  subject  to  the  equitable  con- 
trol of  the  Court.  If  any  injustice  has  been  done,  they 
will  set  it  right;  but  as  there  is  no  established  rule  of  prac> 
tice  in  this  Court,  requiring  the  objections  to  an  award  to 
be  stated  in  the  rule  nisi^  and  as  this  is  a  mere  technical 
objection,  it  ought  not  to  avail. 

Lord  Chief  Justice  Best.— I  do  not  think  that  the  prac- 
tice as  to  stating  the  objections  in  the  rule  fdsi  to  set 
aside  an  award,  is  so  inflexible  or  conclusive  as  to  control 
us,  or  prevent  us  from  hearing  the  objections,  although 
they  be  not  specified  in  the  rule.  From  the  last  edition  of 
Tidd*s  Practice  (a),  it  appears,  that,  although  the  Court  of 
Exchequer  has  adopted  the  rule  of  the  Court  of  King's 
Bench f  in  this  respect,  yet  that  there  is  no  such  rule  in  this 
Court.  But  here,  it  seems  to  me  that  the  arbitrator  has^ 
by  the  terms  of  the  award,  precluded  us  xrom  entertaining 
the  question.  He  appears  to  have  awarded  on  the  whole 
matters  referred  to  him,  and,  in  effect,  has  directed  a  ver- 
dict to  be  entered  for  the  plaintiff  on  the  whole  declaration; 
for  he  has  found  that  the  plaintiff  had  good  cause  of  action 
against  the  defendants  for  a  certain  sum,  and  has  directed 
a  verdict  to  be  entered  for  the  plaintiff  for  that  sum.  That 
must  be  taken  to  amount  to  a  general  verdict*  Besides, 
judgment  has  been  entered  up,  and  the  costs  have  been 

(a)  9th  Edit  845 
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Uucedj  accordingly.   The  application  to  set  aside  the  awards         182S. 
therefore,  is  made  too  late. 

Mr.  Juatice  Park. — I  must  confess  that  I  am  not  alto- 
gether satisfied  with  the  terms  of  this  award;  bat  the  objec- 
tions to  it  shoald  have  been  stated  in  the  nile  nisi  for  set- 
ting it  aside.  I  agree,  however,  with  my  Lord  Chief  Justice, 
there  being  no  rule  in  this  Court,  as  in  the  King's  Bench, 
and  Exchequer f  that  we  are  not  precluded  from  entering 
into  the  objections,  though  they  be  not  specified  in  the 
rule.  In  moving  to  set  aside  an  annuity,  the  grounds  on 
which  the  application  is  founded  must  be  stated  to  the 
Court.  But  here,  it  appears  to  me  that  we  are  concluded 
by  the  finding  of  the  arbitrator,  for  he  has,  in  effect,  award- 
ed on  all  the  matter  referred  to  him,  and  has  directed  a 
general  verdict  to  be  entered  for  the  plaintiff;  and,  as 
judgment  has  been  entered  up  accordingly,  it  b  now  too 
late  for  us  to  interpose. 

Mr.  Justice  Burrouoh. — Although  we  have  no  written 
rule  in  thb  Court,  yet  it  has  long  since  been  the  practice, 
on  a  motion  to  set  aside  an  award,  to  state  the  objections 
in  the  rule  nisi*  That  appears  to  me  to  be  a  most  whole- 
some rule,  and  one  which  ought  not  to  be  relaxed.  But 
this  award  is  sufficiently  certain  and  perfect  upon  the  face 
of  it,  and  the  arbitrator  has,  in  terms,  found  that  the 
plaintiff  b  entitled  to  damages  on  the  whole  cause  of  action 
referred  to  him*  At  all  events,  we  cannot  see  that  any  in- 
justice has  been  done. 

Mr.  Justice  Gaselee — There  is  no  specific  rule  in  this 
Court,  with  respect  to  setting  out  the  objections  to  an  award 
in  the  rule  for  setting  it  aside.  The  award  in  this  case 
appears  to  me  to  be  imobjectionable  upon  the  face  of 
it;  at  all  events,  it  b  in  the  dbcretion  of  the  Court  to 

Qo2 
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hear  the  objections,  whether  they  be  stated  or  not,  and 
we  might  either  enlarge  the  rule,  or  grant  indulgence  to 
the  party  against  whom  the  application  is  made,  so  that 
neither  of  the  parties  might  be  prejudiced  thereby.  The 
award  is  not  uncertain ;  for  the  arbitrator  has  found  that 
the  plaintiff  had  good  cause  of  action  against  the  defend- 
ant for  23L  14ns.  lOd.  That,  therefore,  in  effect,  is  the 
same  as  if  he  had  said  that  the  plaintiff  had  good  cause  of 
action,  to  that  amount,  on  the  whole  declaration;  and  he 
has  directed  the  verdict  to  be  entered  up  for  that  sonh 
Besides,  judgment  has  been  entered  up,  and  the  costs 
have  been  taxed;  and,  as  the  arbitrator  does  not  appear 
to  have  mistaken  the  law,  the  Court  will  not  set  aside 
his  award,  unless  the  principles  on  which  he  has  de- 
cided appeared  upon  the  face  of  it.  I  therefore  concur 
with  the  Court  in  thinking  that  this  rule  must  be — 


Discharged* 


Thuriday, 
Nov,  21th, 

A  rule  niH  for 
an  attachment 
§ot  non-pay- 
ment of  money, 
punuant  to  an 
award,  was  in- 
tided,  «  In  the 
Matter  of  A. 
and  £.;"  but 
the  affidavit  of 
lenrice  was  in- 
titled,  «  Be- 
tween A*  B,, 
plaintiff,  and  C, 
D.,  defendant:" 
— Held,  irre- 
gular, as  the 
affidavit  should 
have  been  inti- 
tled  the  same 
as  the  rule. 


In  re  Houghton  and  Fallowes. 

A  RULE  nisi  had  been  obtained  by  M r«  Serjeant  Taddy, 
for  an  attachment  against  John  Fallowes^  for  non-payment 
of  money,  pursuant  to  an  award  made  by  an  arbitrator  to 
whom  certain  disputes  that  had  arisen  between  Fallowei 
and  one  Houghton  had  been  referred.  The  submission  was 
made  by  virtue  of  a  written  agreement  which  was  made  a 
rule  of  Court.  No  action  had  been  previously  brought 
The  rule  nisi  for  the  attachment  was  in  titled,  "  In  the 
Matter  of  Houghton  and  Fallowes;''  but  the  affidavit  of  ser* 
vice  was  intitled,  *'  Between  Matthew  Houghton,  plaintiff, 
and  John  Fallowes,  defendant."  It  was  thereupon  objected 
by  the  Secondary,  that  the  affidavit  was  improperly  intitled, 
as  it  should  have  been  intitled  the  same  as  the  rule. 
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The  Court  held  the  objectioD  to  be  valid,  and — 
The  learned  Serjeant  took  nothing  by  his  rule  (a). 


1828. 

In  r9 

UOQQHTOir. 


(a)  See  BoiMriggt  ▼.  HouUon, 
5  Bast,  21,  where  it  WEB  held  that 
aifidants  in  support  of,  or  in  an- 
swer tOy  a  mle  for  setting  aside  an 
award,  made  a  role  of  Court  un- 
der the  statute  9  &  10  Wm.  3,  c. 
15,  8. 1,  there  bang  no  action  pre- 
viously brought,  nor  any  cause  in 
Court,  need  not  be  intitled;  and  a 
note  to  that  case,  where  it  is  said, 
**  that,  where  an  attachment  is  ap- 
plied for,  for  non-performance  of 
SD  award,  the  affidavits  in  answer 
to  the  rule  must  be  intitied,  *  The 

King  ▼. ;'  though  those  upon 

wldch  the  rule  was  obtuned  need 
not  be  intiUed  where  there  was 
no  cause  previously  in  Court, 
fimm  ▼.  Bfooii,  3  Term  Rep.  601 . 
Bu^  where  the  reference  arises 


from  an  order  of  Nui  IVtta,  there 
being  then  a  cause  in  Court,  the 
affidavits,  either  for  a  rule  to  set 
aside  the  award,  or  for  an  attach- 
ment for  non-performance  of  it, 
are  intitled  in  the  catue.  But,  af- 
ter the  rule  nki  granted  for  an  at- 
tachment, the  affidavits  in  answer 
to  such  rule  must  be  intitled, '  The 

KingT. .'"  Andin  Whitehead 

V.  Firth,  12  East,  165,  it  was  held, 
that  affidavits  made  in  answer  to  a 
rule  nisi  for  an  attachment,  must 
be  intitled  on  the  Civil  side  of  the 
Court,  in  the  cause  out  of  which 
the  motion  arises;  but,  that,  after 
the  rule  for  the  attachment  is 
granted,  the  affidavits  in  any  mat- 
ter concerning  such  attachment, 
are  intitled  on  the  Crown  side. 


UkTHANK,  Ex  parte.  Friday^ 

w-  Nov,  23M. 

JiImR.  Seijeant  Wilde,  on  a  former  day  in  this  Temi,  a  gentleman 
moved,  that  the  applicant  might  be  admitted  and  enrolled  an  the^drgree  JT 
attorney  of  this  Court,  on  the  following  aflSdavit:—  Bachelor  of  Arte 

^^  at  Catnondgep 

**  John  Unthanky  of  North  Walsham,  in  the  county  of  articled  himself 
NorfoUf  Gentleman,  maketh  oath,  and  saith,  that  he  took  three  years,  but 
the  degree  of  Bachelor  of  Arts  in  the  University  of  Cam-  Z^l^s^^d'''' 
bridge  i  in  the  year  1 822,  in  order  to  enable  him  to  take  ad  van-  abandoned  the 

®    '  ^  '  contract.    Af- 

ter the  expira- 
tton  of  the  three  yean  mentioned  in  the  original  articles,  he  was  assigned  to  another  attorney,  with 
wbom  he  served  two  years  and  ten  months: — Held,  that,  as  the  original  articles  had  expired  previ- 
oiisl  J  to  the  assignment,  the  service  under  the  assignment  was  not  a  service  within  the  terms  of  the 
atetuu  1  &  2  Geo.  4,  c  48,  s.  1. 
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Ex  parte 
Unthaitk. 


tage  of  an  act  then  lately  passed,  intituledi  *  An  act  to 
amend  the  several  acts  for  the  regulation  of  attomies  and 
solicitors  (a)  ;*  that  he  was,  by  a  contract  in  writing,  dated 
on  or  about  the  6th  February^  1823,  bound  to  William 
Day,  of  the  city  of  Norwich,  Gentleman,  to  serve  him 
in  his  practice  of  an  attorney  and  solicitor  for  the  term  of 
three  years  thence  next  ensuing;  that  he  continued  with, 
and  was  employed  by,  the  said  William  Day  as  his  clerk, 
under  such  contract,  until  the  20th  April  following,  when 
the  deponent  quitted  the  service  of  the  said  William  Dagi 
that,  at  the  time  of  the  deponent's  entering  into  the  said 
contract,  he  really  and  bond  fide  intended  to  continue  the 


(<i)  1  &  2  Geo,  4.  c.  48,  the 
Ist  section  of  which  (as  amend- 
ed by  the  statute  3  Geo.  4,  c.  16), 
enacts,  that,  ''  in  case  any  person 
who  shall  have  taken  the  degree 
of  Bachelor  of  Arts,  or  Bachelor 
of  Law,  either  in  the  University 
of  Oxfoi'd  or  Cambridge,  or  in  the 
University  of  Dublin,  shall,  at  any 
time  after  he  shall  have  taken  such 
degree,  be  bound  by  contract  in 
writing  to  serve  as  a  clerk,  for  and 
during  the  space  of  three  years,  to 
an  attorney  or  solicitor,  &c.,  in 
some  or  one  of  the  courts  of  law 
or  equity  in  the  therein  recited 
acts  of  the  second,  seventh,  and 
twcnty-second  years  of  the  reign 
of  King  George  the  Second  men- 
tioned; and  during  the  said  term 
of  three  years  shall  continue  in 
such  service,  and  during  the  whole 
term  of  such  three  years'  service 
ihall  continue  and  be  actually  em- 
ployed by  such  attorney  or  solici- 
tor, or  his  agent  or  agents,  in  the 
proper  business,  practice,  or  em- 
ployment  of  an  attorney  or  solici- 


tor; and  shall  also  Cause  an  affidi- 
vit  of  himself,  or  of  such  attorney 
or  solicitor  to  whom*  he  was  bound 
as  aforesaid,  to  be  duly  made  and 
filed,  that  he  hath  actually  sad 
really  so  served  and  been  employ- 
ed, during  the  said  whole  term  of 
three  years,  in  like  manner  as  ii 
required  by  the  said  recited  acts 
with  respect  to  persons  thereby 
required  to  serve  for  the  term  of 
five  years,  shall  and  may  be  quali- 
fied to  be  sworn,  and  to  be  ad- 
mitted and  enrolled  as  an  attorney 
or  solicitor  respectively,  according 
to  the  nature  of  his  service,  in  tbe 
several  and  respective  courts  of 
law  or  equity,  as  fully  and  effectu* 
ally,  to  all  intents  and  purposes,  as 
any  person  having  l)een  bound 
and  having  served  Jive  years  ii 
qualified  to  be  sworn,  and  to  be 
admitted  or  enrolled,  under  or  by 
virtue  of  the  said  recited  acts,  or 
any  other  act  or  acts  for  the  rc^ 
lation  of  attoruies  or  solicitors  in 
England," 
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senrice  as  such  clerk  for  the  said  term  of  three  years,  in  1836. 
order  to  qualify  himself  to  be  admitted  an  attorney  of  one  ^  ^^ 
of  his  Migesty*8  Courts  at  Westminster;  thatj  subsequent-  Unthank. 
ly  to  his  entering  into  such  contract,  circumstances  arose 
which  onnpelled  him  to  abandon  his  service  under  the 
same  contract;  and  that  such  circumstances  continued  to 
operate  until  a  short  time  before  the  month  of  July ^  18£5, 
when  the  deponent  was  assigned  to  William  Unthank,  of 
the  city  of  Norwich,  Gentleman,  to  serve  him  as  his  clerk  in 
the  practice  of  an  attorney  and  solicitor,  for  the  remainder 
of  the  term  of  three  years;  that  the  circumstances  be- 
fore referred  to  were  not  existing  circumstances  at  the 
time  of  such  contract  with  the  said  William  Day,  nor 
then  likely  to  arise;  and  that,  for  a  part  of  the  time  which 
dapsed  between  the  period  of  quitting  the  service  of  the 
said  WiUiam  Day,  and  being  assigned  to  the  said  Wil- 
Uam  Unthank,  the  deponent  resided  in  England,  and  sub- 
sequently (during  the  same  period),  with  the  knowledge 
and  consentj  and  upon  an  allowance  from,  the  said  WU- 
Uam  Unthank,  his  father,  went  to  France  to  improve  him- 
self in  the  language  of  that  country." 

The  learned  Serjeant  referred  to  the  case  of  Ex  parte 
Smith  (a),  where  an  articled  clerk,  who  had  served  two 
years  and  a  half  with  an  attorney  who  died  before  his 
clerkship  was  completed,  after  an  interval  of  six  years 
from  that  time,  moved  for  leave  to  serve  the  remainder 
of  his  clerkship  with  another  attorney,  with  a  view  ^to 
his  admittance  —  Mr.  Justice  Bay  ley  said,  ''  That  he 
thought  the  application  unnecessary,  it  being  quite  com- 
petent to  the  party  to  serve  the  remainder  of  his  clerk- 
ship with  any  other  attorney.  All  that  was  necessary  to 
qualify  him  for  admittance  was,  that  he  should  serve 
a  clerkship  of  Jive  yea,T8  with  an  admitted  attorney;  and  it 
was  of  no  importance,  with  that  view,  with  whom  that  clerk- 

(«)  1  Dow.  &  Ryl.  14. 
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1828^        ship  was  served.     His  actual  admittance  would  be  a  mat- 
_,  "   /      ter  for  future  consideration,  when  the  term  of  his  clerk- 

Mix  p9Tt€ 

Unthanx.  ship  had  expired^  and  he  applied  for  admittance.  On 
general  principles^  he  was  at  liberty  to  serve  the  remainder 
of  his  time  with  another  master." 

The  learned  Serjeant  submitted,  that  the  three  years* 
service  required  under  the  statute  1  &  2  Geo.  4,  need  not 
be  consecutive ;  and  that,  on  the  authority  of  the  above 
case^  the  service  by  Mr.  Unthank,  the  applicant,  under 
the  two  contracts,  was  sufficient  to  entitle  him  to  be  ad* 
mitted. 

Cur.  eUh.  pult. 

On  this  day,  Lord  Chief  Justice  Best  said,  that,  though 
it  was  a  case  of  considerable  hardship,  still  the  Court 
could  not  consistently  with  law  accede  to  the  applicatioDi 
as  the  term  of  the  original  articles  with  Mr.  Day  had  ex* 
pired  before  the  assignment;  and,  as  the  assignment  was 
not  of  itself  a  new  contract  of  service,  but  merely  a  traDS- 
fer  of  the  old  one,  there  was  not  any  service  under  a  con- 
tract within  the  meaning  of  the  statute. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 
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The  Earl  of  Falmouth  r.  George.  ,  Friday, 

P_-  New.  28*A. 

This  was  an  action  of  debt  {a).    The  first  count  of  the  The  pUintur 

declaration  stated— That  the  defendant,  on  the  1st  Octo-  ^J^^IJ^S 

4fr,  1824,  in  the  county  of  Cornwall,  was  indebted  to  the  ^  »ke  the  te- 


in  diTcrs,  to  wit,  fifty  fish,  of  great  value,  to  wit,  out  of  every 

of  the  Talue  of  10/.  of  lawful  money  of  Great  Britain,  then  y^^  1^^  of  toU, 

and  there  due  and  of  right  payable  and  renderable  by  the  5*"  iUhenneo 

®       *^  -^  "^  frequenting « 

defendant  to  the  plaintiff,  as  and  for  certain  tolls  of,  for,  certain  cove  md 

and  in  respect  of,  divers,  to  wit,  fifty  cargoes  of  fish,  by  therein,    it 

the  defendant  before  that  time  brought  from  the  sea,  in  ^'^Jfui]!^^ 

divers  boats  then  and  there  used  by  the  defendant,  into  ^^  ■ncetton 

hadf  urom  time 

a  certain  cove  in  the  county  aforesaid,  called  Sennen  Cove,  immemoriAi, 

and  there  landed ;  each  of  the  said  fish  respectively  be-  ,^ntained  a 

ing  then  and  there  the  second  best  fish  of  and  in  each  ?p^  ^^  ^ 

^  ^  tor  the  use  of 

of  the  said  cargoes  of  fish  respectively;  in  which  said  the  fishermen; 

cove  the  plaintiff  then,  and  for  a  long  time  before,  had  itomy  weather 

a  certain  capstan,  and  a  certain  rope  belonging  thereto,  ^^^^'^^^ 


for  the  hauling  up  of  the  boats  of  all  such  fishermen  com-  ^^^  ^ 

.  «  with  safety  to 

ing  into  the  said  cove  with  boats  used  by  them,  as  were  the  crews,  with 
desirous  of  using  the  same  for  that  purpose,  and  who  were  ^^i  spoTon**' 

which  the  cap- 
stan stood  l)e- 
longed  to  the  plaintiflT,  but  the  rest  of  the  cove,  over  which  the  boats  were  drawn,  wu  the  pro- 
perty of  a  third  person : — Held,  that  the  Iceeping  the  capstan  and  rope  was  a  good  connideration 
for  die  exaction  of  toll  from  all  boats  landing  in  the  cove,  whether  the  capstan  and  rope  were 
nsed  or  not.  Held,  also,  that  a  fisherman  frequenting  the  cove  was  not  a  competent  witness  to  dia- 
prore  the  existence  of  the  custom,  as  he  had  an  immediate  interest  in  the  event  of  the  suit ;  for, 
if  the  defendant  obtained  a  verdict,  the  witness  would  thus  be  protected  from  the  consequences  of 
the  non-payment  of  tolls  by  himself. 


{a)  See  The  Earl  of  Falmouth 
V.  Penrose,  6  Bam.  &  Cress.  385, 
where  it  was  held  that  an  action 
of  indebitatus  assumpsit  was  not 
maintainable  by  the  plaintiff  to  try 
his  right  to  the  second  best  ^sh 
oat  of  the  cargoes  of  all  fi&hing- 
boats  landing  in  Sennen  Cove,  in 
respect  of  his  liability  to  keep  up 


a  capstan  and  rope  there  for  the 
purpose  of  hauling  the  boats  out 
of  the  sea ;  and  that,  there  bcin^ 
no  legal  liability  on  the  part  of  the 
defendant  to  pay  or  render  any 
given  fish  to  the  plaintiff  before 
selection,  the  law  would  not  imply 
a  promise  on  his  part  to  do  so. 
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1828.        entitled  to  use  the  same  for  that  purpose:  accordingly, 
Earl  of       ^"^  ^^  reason  thereof,  the  plaintiff  then  and  there  was  en- 
Falmouth     titled  and  had  a  right  to  the  same  tolls :  whereby  an  ac- 
Georoe.       ^^^^  had  accrued  to  him,  &c. 

The  second,  thirds  fourth,  fifih,  and  Axth  counts,  were 
founded  on  the  same  demand,  merely  varying  the  mode  of 
stating  it. 

The  seventh  count  alleged,  that  the  defendant  waa  in- 
debted to  the  plaintiff,  **  in  divers,  to  wit,  fifty  other  fish 
of  great  value,  to  wit,  of  the  value  of  lOL,  for  so  many  fish 
before  that  time  had  and  received  by  the  defendant  to  and 
for  the  use  of  the  plaintiff." 

The  eighth  count  was  in  detinue  for  the  fish. 

The  defendant  pleaded  **  that* he  did  not  owe  or  detain 
the  fish  above  demanded,  or  any  of  them,  in  manner  and 
form  as  the  plaintiff  had  complained  against  him :"  on  which 
issue  was  joined. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  the  Sum- 
mer Assizes  for  the  county  of  Cornwall,  in  1827^  the  plain- 
tiff claimed  a  right,  under  a  custom,  to  take  the  second 
best  fish  out  of  every  boat-load  of  fish,  by  way  of  toll,  from 
the  fishermen  frequenting  a  cove  or  inlet  called  Sennen 
Cove,  and  landing  their  fish  there.  It  appeared  that  Seih 
ncn  Cove  was  situate  on  the  sea  shore,  and  was  the  pro- 
perty of  a  Mr.  Williams,  the  owner  of  a  large  estate  or 
farm  adjoining,  called  Mayen  Farm,  with  the  exception  of 
that  part  on  which  the  capstan  stood,  which  had  been  in 
the  possession  of  the  plaintiff  and  his  ancestors,  the  owners 
of  a  farm  in  the  neighbourhood,  called  Penrose  Farm,  for 
as  long  a  period  as  the  oldest  witnesses  could  remember; 
that  this  part  was  separated  from  the  rest  of  the  cove 
by  a  wall  that  surrounded  the  capstan;  that  the  space 
between  this  wall  and  the  sea,  over  which  the  boats  were 
drawn  by  the  capstan,  was  left  open,  and  was  the  property 
of  Mr.  Williams,  to  whom  the  rest  of  the  cove  belonged. 
It  also  appeared  that  the  cove  was  rendered  a  proper 
place  for  the  landing  of  boats,  by  manual  labour;  that 
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a  UbA  had  been  made  for  the  hauling  up  boats,  to  a  place  1828. 
in  the  core  above  high  water  mark;  and  that,  in  tem* 
pettuooa  weather,  boats  could  not  be  hauled  up  from 
the  sea,  with  safety  to  the  crews,  without  the  assist* 
ance  of  the  capstan  and  rope.  The  plaintiff  also  prov- 
ed that  the  capstan  and  rope  had  from  time  immemorial 
been  kept,  maintained,  and  repaired,  by  him  and  his  an- 
cestors, and  were  frequently  used  by  the  fishermen  to 
haul  up  their  boats  in  the  cove;  that  the  capstan  and 
rope  had  always  been  supplied  and  repaired  by  the  pro- 
pfietors  of  PenroMe  Farm,  although  it  was  proved  that, 
on  one  occasion,  the  fishermen  themselves  had  fiimish- 
ed  a  rope.  It  also  appeared  that  it. was  always  the  cus- 
tom for  persons  using  the  cove  to  place  the  second  best  fish 
out  of  every  boat-load  landed  in  it,  on  a  particular  rock  in 
die  cove,  and  there  leave  it,  if  no  person  from  Penrose 
Farm,  which  was  distant  about  two  miles,  was  present  at 
the  cove  to  receive  it.  This  custom  was  proved  to  have 
been  invariably  acquiesced  in  by  the  fishermen,  up  to  the 
year  1816,  when  they  refused  to  submit  to  it  any  longer. 
The  second  best  fish,  which  was  called  the  land  fish,  was 
payable  whether  the  capstan  was  used  or  not,  and  also  the 
smallest  or  worst  fish,  which  was  termed  the  rope  fish,  but 
which  was  seldom,  if  ever,  demanded. 

For  the  defendant,  a  witness  was  called  to  disprove  the 
custom,  who  admitted  that  he  was  a  fisherman,  and  that 
he  had  been,  and  then  was,  in  the  habit  of  frequenting 
Sennen  Cave  as  such,  when  his  testimony  was  rejected  by 
the  learned  Judge,  he  being  a  person  interested  in  the 
event  of  the  suit,  inasmuch  as  he  would  be  exonerated 
from  the  future  payment  of  the  toll,  in  case  the  custom 
should  be  negatived. 

The  learned  Judge,  in  summing  up  to  the  Jury,  said, 
that,  if  they  found  that  it  had  always  been  the  custom  for 
the  plaintiff  and  his  ancestors  to  provide  and  maintain  the 
capstan  and  rope,  the  mere  fact  of  the  fishermen  having 
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y 
1^ 


182S.        supplied  a  rope  on  one  or  two  occasions  would  be  no  bar  * 
„  \    '      to  the  custom. 

Earl  of 

Falmoutb         The  Jury  found,  that,  whether  the  capstan  and  rope 

George.       ^^^^  yx&^di  or  not  by  the  fishermen  frequenting  the  core, 

the  plaintiff  was  entitled  to  the  second  best  fish  out  of 

eyery  cargo  landed  in  the  cove,  and  they  found  a  rerdict 

for  him — damages  one  shilling. 

Mr.  Serjeant  JSo^aitjTtfe/,  in  ilficAae^mof  Term,  1827,  ob- 
tained a  rule  imi  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  grounds — FirH^  that  the  phuD- 
tiff  had  proved  no  legal  right  to  claim  the  tolls  in  question, 
as  such  right  must  originate  from  a  grant  firom  the  Crown, 
which  could  not  be  presumed ;  and  that,  at  all  events,  the 
plaintiff  had  not  shewn  any  consideration  that  would  en- 
title him  to  claim  toll  firom  those  fishermen  who  did  not  use 
the  capstan  and  rope:  and  therefore  that  the  verdict  could 
not  be  supported — Secondly ^  that  the  testimony  of  the 
witness  tendered  on  behalf  of  the  defendant  had  been  im- 
properly rejected. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  shewed  cause.— 
As  the  cove  in  question  was  proved  to  have  been  formed 
by  artificial  means,  or  the  work  of  man,  rocks  having  been 
removed,  and  a  track  made  for  the  hauling  up  boats  firom 
the  sea  by  means  of  the  capstan  and  rope;  and  as  the  own- 
ers of  Penrose  Farm  had  for  time  out  of  mind  been  in  the 
habit  of  repairing  the  capstan,  and  supplying  the  rope; 
these  were  circumstances  of  themselves  sufficient  to  raise 
a  presumption  that  the  soil  of  the  whole  cove  formerly  be- 
longed to  the  plaintiff's  ancestors,  as  the  owners  of  the 
Penrose  estate ;  and  although  the  cove,  with  the  exception 
of  the  spot  on  which  the  capstan  stands,  is  now  the  pro- 
perty of  Mr.  Williams^  still  the  only  persons  who  were 
proved  to  have  ever  exercised  any  acts  of  ownership  orer 
it  were  the  plaintiff  and  his  ancestors,  or  those  under  whom 
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they  claimed,  as  the  owners  of  the  Penrose  estate :  and         1828. 
it  appears  that,  until  the  year  1816,  the  usage  had  been        ^^  ^^ 
invariably  acquiesced  in  by  the  fishermen  frequenting  the      Falmouth 
core.     As,  therefore,  the  presumption  is  that  the  cove       georob. 
was  formed  by  the  owners  of  the  soil,  to  whom  it  origin- 
aDy  bdonged;  and  that  the  proprietors  of  the  Penrose 
estate  have  since  invariably  maintained  the  capstan  and 
rope;  the  claim  of  the  second  best  fish  is  in  the  na- 
ture of  a  toll  traverse,  for  which  no  consideration  need 
be  shewn.     In  Fituherberts  Natura  Brevium  (a),  it  is 
said  that  ''  toll  traverse  may  be  by  prescription  or  grant, 
and  18  for  passing  over  another's  land  :*'  and  in  Comynie 
Digest  it  is  said  (6),  **  Toll  traverse  b  a  sum  demanded  for 
passage  over  the  private  soil  of  another,  and  this  toll  may 
be  demanded  without  alleging  any  consideration  for  it;** 
and  the  case  of  James  r.  Johnson  (c),  is  referred  to  in  sup- 
port of  the  latter  part  of  that  position.    There  it  was  held, 
that,  in  prescribing  for  toll,  the  particular  kind  of  toll  must 
be  stated;  for,  if  it  be  toll  thorough,  a  consideration  must 
be  laid ;  but,  if  it  be  toll  traverse,  a  consideration  is  implied. 
In  Lord  Pelham  v.  PickersgiU  (</),  it  was  held,  that,  if  a  per- 
son claiming  a  toll  for  passing  over  an  highway,  can  shew 
that  the  liberty  of  passing  over  the  soil,  and  the  taking  of 
toll  for  such  passage,  are  both  immemorial,  and  that  the 
soil  and  the  tolls  were,  before  the  time  of  legal  memory,  in 
the  same  hands,  though  severed  since,  it  shall  be  presum- 
ed that  the  soil  was  originally  granted  to  the  public  in 
consideration  of  the  tolls;  and  such  original  grant  is  a 
good  consideration  to  support  the  demand:  and  Mr.  Jus- 
tice ^^AAwr^l  there  said  (^):  "  It  is  properly  admitted,  that 
toll  thorough  cannot  be  supported  without  shewing  a  con- 
sideration; but  toll  traverse  may:  and  the  reason  is,  that 


(a)  227,  n.  Sth  edit.  518,  n.  (c).         (cQ  1  Term  Rep.  660. 
(6)  Tit.  ToU  (D).  (e)  Id.  667. 

(c)2Mod.l43. 
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]828»        the  very  circumstance  of  passing  over  the  soil  of  a  private 
"  person,  where  the  public  had  no  right  before  to  pass,  im* 

Falmooth     ports  a  consideration.    At  the  same  time,  if  this  were  4 
Oeoros.       Q®^  CAse,  we  should  inquire  into  the  reason  of  this  dis? 
tinction ;  because,  in  every  case  which  requires  a  consider" 
ation,  it  ought  from  length  of  usage  to  be  presumed.    For 
the  rule  with  regard  to  prescriptions  is,  that  every  pre- 
scription is  good,  if  by  any  possibility  it  can  be  supposed 
to  have  had  a  legal  commencement.    That  is  the  geneFftl 
rule,  and  I  cannot  see  why  a  good  consideration  for  toll 
thorough  cannot  be  presumed,  as  well  as  for  toll  traverse; 
because  the  giving  of  the  soil  to  the  public  is  in  itself  s 
good  consideration.    But,  in  all  probability,  the  dbtinctioD 
arose  from  the  difficulty  in  most  cases  of  shewing  that  the 
toll  and  the  ownership  of  the  soil  were  coeval**'     And 
Mn  Justice  Butler  said  (a):  ''The  question  is,  whe- 
ther the  Court  can  say  that  the  subjects  have  a  generri 
and  unqualified  right  of  way.    If  they  do,  it  will  be  diredb' 
ly  contrary  to  the  finding  of  the  Jury ;  for  they  have  found 
that  there  is  no  right  of  way  but  on  paying  the  toB." 
So,  here,  it  was  proved  that  the  toll  claimed  was  co^ 
with  the  right  of  landing  fish;  and  the  fishermen  using  the 
cove  had  not  a  general  and  unqualified  right  to  land  fish, 
but  only  upon  payment  of  the  toll:  and  as  the  right  dflim- 
ed  by  the  fishermen  was,  to  pass  over  the.  soil  of  an  indi- 
vidual, and  over  that  part  of  the  Cove  whi6h  was  formed 
by  the  art  of  man,  and  the  toll  and  passage  claimed  were 
coeval,  there  is  sufficient  consideration  to  support  it  toD 
traverse,  notwithstanding  that  the  toll  and  the  oHginal 
ownership  of  the  soil  might  have  been  severed*    At  aU 
events,  it  must  be  presumed  that,  at  the  time  the  ooie 
was  formed,  both  the  soil  and  the  toll  were  in  the  owner 
of  the  Penrose  estate.  In  Richards  v.  Bennett  (&),  it  wis 

(a)  1  Term  Rep.  668. 
(b)  1  Bam.  &  Cress.  223;  S,  C.  2  Dow.  &  Ryl.  399. 
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heldi  that,  to  support  a  claim  of  toll  traverse^  a  special  i^'-^- 
consideration  need  not  be  shewn.  That  was  an  ac-  |^^^,  ^^^ 
tion  of  trespass.  The  lord  of  a  manor  set  out  vari-  Falmciuth 
oas  burthens  borne  by  him^  and  then  prescribed^  not  Qeoror. 
by  reason  of  those  burthens,  but  generally  as  lord  of  the 
manor,  for  a  toll  upon  all  goods  bought  and  delivered, 
or  bought  elsewhere  and  brought  into  and  delivered  in 
a  town  within  the  manor,  which,  from  time  immemorial,  had 
been  parcel  of  the  manor — it  was  held,  after  verdict,  that 
this  was  good  as  a  claim  of  toll  traverse,  although  the  bur- 
thens set  out  did  not  constitute  a  sufficient  consideration 
for  a  toll  thorough ;  it  was  also  held,  that,  where  a  le- 
gal commencement  of  a  prescription  can  be  presumed,  it 
is,  after  verdict,  sufficient  to  support  the  claim :  and  on 
die  case  of  Crispe  v.  Belwood  {a)  being  there  referred 
to,  to  shew  that  toll  traverse  is  good  without  shewing  any 
consideration  or  charge,  Mr.  (now  Lord  Chief)  Justice 
Iteii  said  (A) :  '^  The  argument  for  the  defendants  in  that 
case,  which  appears  to  have  been  adopted  by  the  Court, 
18  rery  important  for  the  present  defendants ;  it  is  thus 
stated:  *  And  it  may  be  intended,  that  all  the  lands  within 
the  manor  are  demesnes  of  the  manor,  for  so  they  were  at 
first,  till  the  lord  divided  them  among  his  tenants.  And 
supposing  that  those  lands  are  not  now  parcel  of  the  de- 
mesnes, but  given  to  the  tenants  in  fee,  yet  the  prescrip- 
tion may  have  a  reasonable  commencement,  viz,  that,  when 
the  lord  divided  those  lands  among  his  tenants,  he  re- 
served this  toll,  for  landing  of  goods,  to  himself.' "  And 
Lord  Chief  Justice  Abbott^  in  delivering  his  judgment, 
■aid  (c):  "  The  plea  alleges,  not  only  that  the  manor  has 
existed  from  time  immemorial,  but  also  that  the  town  of 
Farringdon  has,  from  time  immemorial,  been  part  of  the 
manor.  It  is,  therefore,  to  be  presumed,  that,  before  the 
time  of  legal  memory,  the  site  of  the  town  belonged  to  the 

(a)  3  Lev.  424.  (/>)  1  Barn.  &  Cres.  22?.  (c)  Id.  231, 
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1828.        lord.     It  is  also  alleged^  that  the  toll  haa  been  paid  imr 4. 
"  jj^^j ^^      memorially.     We  may,  therefore,  fairly  infer  that  the  uXL\ 
Falmouth      was  originally  granted  to  the  lord,  in  consideration  of  hb 
George.       consenting  that  the  soil  of  the  manor  should  be  laid  out  in 
the  streets  of  the  town."    And  Mr.  Justice  Bayley  said  (a): 
''  If  a  legal  commencement  of  the  claim  to  this  toU  can  be 
presumed,  that  is  now  sufficient,  a  verdict  having  beea 
found  for  the  defendants.     This  toll  may  fairly  be  pre- 
sumed to  have  been  granted  at  a  time  when  the  lord  of  the 
manor  was  also  owner  of  the  soil^  in  return  for  the  de* 
dication  of  a  part  of  that  soil  to  the  public.** 

If  even  it  were  necessary  to  shew  a  consideration,  it 
has  been  done  in  this  case.  The  plaintiff  proved  that 
the  cove  was  formed  by  artificial  means,  expressly  for  the 
accommodation  of  the  owners  of  boats  who  landed  fish 
there :  it  was,  therefore,  a  partial  dedication  of  the  cove  to 
the  use  of  certain  individuals,  for  which  toll  was  payable. 
In  the  case  of  the  Mayor  of  Yarmouth  v.  Eaton^  Lord 
Man^ld  said  (A):  **  The  making  a  port  is  itself  a  con- 
sideration.** And  Mr.  Justice  Denison  said:  *^  The  con- 
sideration is  self  evident,  vi».  the  benefit  to  the  subject.** 
In  Colton  V.  Smith  (c),  a  prescription  as  lord  of  a  manor, 
for  toll  of  all  goods  landed  within  the  manor,  in  conndexa* 
tion  of  repairing  a  wharf  within  the  manor,  was  held  to  be 
good ;  and  it  was  there  admitted,  that,  in  toll  traverse,  no 
consideration  was  necessary,  because  it  is  implied.  But 
here,  the  repairing  the  capstan,  and  supplying  the  rope, 
which  were  necessarily  used  in  certain  states  of  the  tide,  as 
well  as  in  stormy  weather,  as  boats  could  not  be  drawn  up 
from  the  sea  with  safety  without  them,  is,  of  itself,  a  suffi- 
cient consideration;  and  as  the  plaintiff  was  bound  to  pro- 
vide them,  the  owners  of  the  boats  landing  at  the  cove, 
were  liable  to  toll  whether  they  used  them  or  not. 

With  respect  to  the  rejection  of  the  testimony  of  the 
witness  called  to  disprove  the  custom  under  which  the 

(a)  1  Barn.  &  Cress.  223.         (h)  3  Burr.  1406.        (c)  Cowp.  47» 
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^phintiff  $mght  to  Mtablish  his  claim— He  was  himself  a        1828. 

^  fUbennan,  and  in  the  habit  of  frequenting  Sennen  Cove  "^E^rif 
Bp  to  the  time  of  the  trial.  His  testhnony^  therefore^  was  Falmoutu 
properly  excluded,  he  being  liable  to  the  payment  of  the  Georoe. 
customary  toll,  and  interested  in  the  event  of  the  suit ;  for, 
in  case  the  plaintiff  obtained  a  verdict  against  the  present 
defendant,  the  record  would  be  evidence  against  the 
witness  in  an  action  brought  against  him  for  breach  of 
Ae  some  onsCon.  In  the  case  of  the  City  of  London  v. 
Qerie  (a),  the  plaintiffs  prescribed  for  a  toll  on  malt 
bAmght  by  any  of  the  west-country  barges  to  London. 
At  the  trial,  the  plaintifib  offered  in  evidence  four  se- 
veral verdicts  obtained  against  west-country  malsters,  and 
it  was  contended  that  these  verdicts  could  not  be  admitted 
in  evidence  against  the  defendant,  he  being  neither  party 
nor  privy  to  those  records — the  Court  held  that  they  should 
be  ^ven  in  evidence;  for  that  it  is  as  reasonable  that  a 
recovery  against  a  stranger  should  be  given  in  evidence, 
aa  that  pajrment  of  the  duty  should  be  proved  by  other 
strangers,  which  was  never  yet  doubted ;  and  Lord  Chief 
Justice  Holt  said :  '^  If  a  lord  of  a  manor  claims  suit  of 
hb  tenants,  ad  nu>lendinum,  by  custom,  &c.,  and  in  an  ac- 
tion recovers  against  one  tenant,  that  recovery  may  be 
given  in  evidence  in  a  like  action  to  be  brought  against 
other  tenants,  unless  the  defendant  can  shew  any  covin  or 
ooDusion  between  the  parties  in  the  first  action.**  This 
verdict,  therefore,  would  be  evidence  against  the  witness, 
idthough  the  suit  was  between  other  parties.  In  Butters 
NUi  PriuM  (6),  it  is  said:  **  The  exception  of  its  being  res 
inter  alios  acta,  is  not  allowed  against  verdicts  in  case  of 
customs  or  lolls;  for  the  custom  of  toll  is  lex  loci,  and  facts 
tending  to  prove  that  may  be  given  in  evidence  by  any 
person,  as  well  as  those  who  have  been  parties  to  such 
hcts,  or  to  such  verdicts  as  have  found  and  determined 

(a)  earth.  181.  {b)  7th  Edit,  by  Bridgman,  233  a. 
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them ;  and^  in  such  case,  it  is  not  material  whether  such 
verdicts  be  recent  or  ancient."  When  a  right  is  claimed 
by  custom,  a  person  who  claims  under  the  same  custom 
cannot  be  a  witness  in  support  of  the  claim,  as  he  might 
afterwards  use  the  verdict  in  his  own  cause  to  establish 
a  similar  customary  right  for  himself.  In  Hockley  v. 
Lamb  (a),  Lord  Chief  Justice  Holt  ruled,  that,  "  if  y£.,  5., 
C,  D.f  and  £.,  claim  common  in  a  place  called  Dalcy  ex- 
clusively of  all  other  persons,  and  the  common  of  A.  comes 
into  dispute,  B.  may  be  a  witness  to  prove  that  A.  has 
right  of  common  there ;  because  in  effect  it  charges  himself, 
viz.  he  admits  another  to  have  common  with  himself.  But, 
if  the  prescription  be,  that  all  the  inhabitants  of  Blackacre 
ought  to  have  common  there,  one  of  the  inhabitants  can- 
not be  a  witness  to  prove  that  another  of  the  said  inhabi- 
tants ought  to  have  common  there,  because  in  effect  he 
would  swear  to  give  himself  right  of  common  there."  And, 
in  Bent  v.  Baker,  Lord  Kenyon  said  (i):  "  It  is  very  prob- 
able that,  in  prescripiive  rights  of  common,  other  persons 
living  in  the  same  manor  may  have  correspondent  rights; 
yet,  unless  the  question  turns  on  a  custom  equally  bene- 
ficial to  them  all,  the  testimony  of  one  must  be  admitted 
to  prove  his  neighbour's  right.  But,  if  the  right  be  claim- 
ed under  a  custom  that  all  the  inhabitants  of  the  parish 
shall  have  a  right  of  common,  all  those  that  fall  under 
that  description  are  interested,  because  the  verdict  in  that 
cause  may  afterwards  be  used  as  evidence  to  establish  the 
same  right  in  the  rest.*'  Here,  the  testimony  of  all  per- 
sons who  did  not  appear  to  be  fishermen,  or  in  the  present 
habit  of  frequenting  the  cove,  was  admitted ;  but  when  it 
appeared,  that  the  witness  in  question,  on  the  voir  dire, 
said,  that  he  was  in  the  habit  of  frequenting  the  cove  as  a 
fisherman,  and  using  the  capstan  and  rope,  his  testimony 
was  properly  rejected;  he  being  called  for  the  purpose  of 


(a)  1  Ld.  Raym.  731. 


(b)  3  Term  Rep.  32. 
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hewing  that  what  he  himself  had  done  was  not  a  breach  of  1828. 
he  custom.  In  thejcase  of  The  Carpenters'  Company  v.  ^^  ^^ 
Hayward  (a),  which  was  an  action  against  the  defendant  Falmouth 
'or  exercising  a  trade  in  breach  of  a  custom^  confining,  georob. 
IS  was  alleged  in  the  declaration,  that  and  other  trades 
x>  the  members  of  a  corporate  company;  a  witness  who 
claimed  for  himself  a  right  to  exercise  a  trade,  though  not 
1  member,  was  held  to  be  incompetent  to  negative  the  ex- 
istence of  the  custom,  as  he  was  interested  to  procure  a 
verdict  for  the  defendant,  which  would  be  evidence  for 
bimself,  in  case  a  similar  action  should  be  brought  against 
kirn.  Lord  Mansfield  there  said,  ^'  The  witnesses  re- 
jected were  clearly  interested  in  the  question.  If  the 
N>mpany  had  failed  in  establbhing  the  custom,  they  would 
have  been  discharged  from  actions  to  which  they  are 
liable  for  the  breach  of  it."  That  is  precisely  in  point. 
So,  in  the  case  of  the  Earl  of  Clanrickard  v.  Lady  DeU" 
Um  (b)y  where  the  question  was,  whether,  in  a  particular 
parish  or  vill,  certain  things  were  generally  exempted  from 
dthes,  or  subject  only  to  a  modus,  it  was  held  that  no 
person  who  would  be  subject  to  tithes,  if  the  parson's 
slaim  were  to  be  allowed,  could  give  evidence  in  support 
>fthe  modtts  or  exemption.  These  authorities  are  con- 
clusive to  shew  that  the  testimony  of  the  witness  in  ques- 
tion was  properly  rejected. 

Mr.  Serjeant  Bosanquet  in  support  of  his  rule. — The 
first  question  is,  whether  the  prescriptive  exercise  of  the 
right  claimed  by  the  plaintiff  to  take  the  second  best 
fish  out  of  every  boat-load  landed  at  Sennen  Cove,  is 
supported  by  the  evidence  adduced  in  support  of  the 
claim.  It  was  proved,  at  the  trial,  that  the  soil  of  the 
cove,  as  well  as  the  property  surrounding  it,  with  the 


{a)  I  Dou[f.  374. 
{h)  I  Eagle  &  Younge's  Tithe  Cases,  306;  S.  C.  1  GwiU.  360. 
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1828.        exception  of  the  part  on  which  the  capatan  stood,  li)elong- 
„  "   /      ed  to  Mr.  WiUiams.     But  it  ba9  been  9aid,  that,  as  tha 

Earl  of  ^  '  *  ^ 

Falmouth     plaintiff  and  his  ancestors  had,  from  time  immemorial, 

*  George.       l^^pt  the  capstan  in  repair  and  supplied  the  rope,  there  was 

a  sufficient  consideration  to  support  the  phiintiff'a  clwn  for 

toll|  whether  they  had  be^n  used  by  th^  ^shenm^n  fr^qufsnt- 

ing  the  cove^  or  not. 

There  is  a  manifest  distinction  between  toll  thorough 
and  toll  traverse;  and  although^  to  support  the  fiormer*  it 
is  necessary  to  shew  a  consideration,  it  must  be  admitted 
that^  for  the  latter,  it  is  not.  If  it  had  been  proTed  that 
the  whole  of  the  cove,  and  the  lands  surrounding  it,  ba4 
at  one  time  belonged  to  the  plaintiff's  ancestorsj  this  case 
might  have  fallen  within  the  principle  established  in  Lord 
Pelham  v.  PickersgilL  ^ut  there,  it  was  stated  upon 
the  face  of  the  record,  that  the  highway  and  the  toll 
were  coeval^  so  that  it  ipigbt  b^  presumed  that  the  grimt 
of  the  highway  was  the  consideration  for  the  toll;  but 
here,  nothing  of  that  kind  appeared,  and  the  general 
principle  recognized  in  that  case  is,  that,  in  order  to  sup^ 
port  a  claim  of  toll,  there  must  be  a  quid  pro  quo.  Al- 
though, therefore,  toll  traverse  may  be  claimed  after  the 
perception  of  the  toll  has  been  severed  from  the  owner- 
ship of  the  land  in  respect  of  which  it  originally  accrued, 
they  must  still  be  proved  to  have  been  once  united.  The 
toll  claimed  by  the  plaintiff  in  this  case  is  in  the  nature  of 
a  toll  thorough,  as  the  plaintiff  is  the  mere  owner  of  the 
capstan  and  rope,  and  claims  nothing  in  the  soil.  Toll 
thorough  cannot  be  by  grant  or  prescription;  neither  can 
it  be  supported  unless  some  consideration  be  shewn.  A 
person  cannot  prescribe  to  have  toll  thorough  for  pasping 
through  a  vill  in  a  place  which  is  not  the  high  street.  This 
was  laid  down  by  Mr.  Justice  Thorpe  (a),  who  said,  "  that 
toll  thorough  is  properly  where  a  toll  is  taken  of  men  for 

(«)  22  Asbise,  68. 
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passing  through  a  viil  in  the  high  street;  and  that  a  man         1828. 
cannot  prescribe  for  such  tolls,  because  it  is  against  the        p^^^^  ^^ 
common  kw  and  common  right,  for  that  the  high  street  is     Falmouth 
common  to  all;  but  that  toll  traverse  is  where  a  man  pays       OfiOKoi. 
certain  toll  for  passing  over  the  soil  of  another  in  a  way 
not  a  high  street."    Now,  if  this  latter  definition  be  accu- 
rate^ the  plaintiff,  in  order  to  support  his  claim  for  toll, 
should  have  shewn  that  his  ancestors  were  once  owners  of 
the  wnl,  and  at  a  time  when  there  was  no  highway  over  it. 
In  SwUih  V.  Shepherd  (a),  in  an  action  for  trespass  for  tak* 
ing  the  plaintiff's  sheep,  the  defendant  justified,  as  servant 
of  the  lord  of  a  manor,  by  prescription^  to  take  twopence 
for  every  twenty  eheep  passing  per  et  trans  the  vill:  and, 
tfit  was  denied  upon  request,  to  detain  one  sheep  of  every 
twenty  till  payment:  upon  demurrer,  it  was  adjudged, 
that  the  prescription  was  not  good  to  take  toll  for  passing 
in  pia  regia,  for  that  the  inheritance  of  every  man  for 
passing  in  the  King's  highway  is  precedent  to  all  prescrip- 
tions ;  but  that,  if  a  party  shews  cause  for  the  toll,  as,  if  he 
is  bound  to  repair  a  bridge,  or  causeway,  &c.,  this  would 
be  good;  but  that  no  such  cause  was  shewn  there;  and 
that  it  is  clear  that  a  man  may  prescribe  for  toll-traverse, 
because  it  is  a  passage  over  bis  own  freehold ;  but  not  so 
for  toll-thorough.     In  the  Mayor  of  Nottingham  v.  Lam- 
bert, Lord  Chief  Justice  Willes  said  (6):  ^*  The  case  of 
Smith  V.  Sliepherd,  as  it  is  reported  in  Croke  Elizabeth, 
is  very  imperfectly  stated;  but,  if  that  report  deserve  any 
credit,  the  Judges  there  were  very  much  divided,  and  they 
did  not  give  any  final  judgment  on  this  point;  and,  as  the 
case  is  reported  in  Moor  {c),  and  much  better  than  in 
Croke,  it  is  an  express  authority  against  this  toll ;  for  it  is 
there  said,  that  this  toll  which  was  insisted  on  by  the  de- 
fendant in  his  plea  was  adjudged  to  be  bad,  for  that  a 
man  cannot  prescribe  to  have  toll  for  passing  in  the  King's 

(a)  Moor,  574 ;  S.  C.  Cro.  Eliz.  710.      (h)  Willes,  1 15.    (c)  Page  674. 
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1826.  highway,  for  that  it  is  the  inheritance  for  every  man  to 
Earl  of  P^^^  ^"  ^^^  King's  highway,  which  is  prior  to  all  prescrip- 
Falmouth  tions;  and  that,  therefore,  if  a  man  will  plead  such  a  pre- 
Georoe.  scription,  he  must  shew  a  reasonable  cause  for  its  com- 
mencement, which  is  not  to  be  presumed."  In  Warren  v. 
Prideaux  (a),  a  prescription  to  have  a  bushel  of  salt  of 
etery  ship  that  came  laden  with  salt  within  a  certain  porf, 
in  consideration  of  maintaining  the  quay^  and  keeping  a 
bushel  to  measure  the  salt,  was  held  to  be  ill;  and  Lord 
Chief  Justice  Hale  there  said:  ^'  The  prescription  was 
not  for  a  porty  but  a  wharf.  If  any  man  will  prescribe  for 
a  toll  upon  the  sea,  he  must  allege  a  good  consideration, 
because,  by  Magna  Charta,  and  other  statutes,  every  one 
hath  a  liberty  to  go  and  come  upon  the  sea  without  im- 
pediment." Mr.  Justice  Wilde  said :  "  This  custom  or  pre- 
scription is  laid,  to  have  a  bushel  of  salt  of  every  ship  that 
comes  within  the  i)ort.  If  a  ship  be  driven  in  by  stress  of 
weather,  and  goes  out  again  the  first  opportunity  that 
presents,  shall  that  ship  pay?"  That  case  bears  most  ma- 
terially on  the  present.  There,  toll  was  demanded  in  con- 
sideration of  the  claimant's  maintaining  the  quay  and  keep- 
ing the  bushel.  Here,  the  plaintiff's  claim  is  founded 
on  his  repairing  the  capstan  and  supplying  the  rope  for 
the  use  of  those  who  may  choose  to  avail  themselves  of 
them.  If  even  the  defendant  had  used  the  capstan  and 
rope,  it  would  not  be  a  sufficient  consideration;  it  is 
clear,  therefore,  that  toll  could  not  be  demanded  from 
those  who  did  not  use  them;  for  no  person  can  claim  a 
right  to  take  toll  from  one  who  does  not  derive  some  benefit 
from  that  for  which  the  toll  is  demanded,  or  the  prescrip- 
tion for  which  is  not  founded  on  a  meritorious  considera- 
tion. In  Hasjmrt  v.  Wills  (6),  the  plaintifi*  alleged  in  his 
declaration,  that  the  city  of  Normch  had  a  common  wharf 
and  crane  I  and  a  custom  that  all  goods  brought  down  the 

(a)  I  Mod.  104;  S.  C.  2  Lev.  96.  (6)  I  Mod.  4a 
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riTer  and  passing  by  should  pay  a  certain  duty  for  wharf-         1828. 

age  and  craneage — it  was  held  to  be  a  bad  custom ;  for  that^        ^ 

it  being  a  ioU  thorough^  it  could  not  be  claimed  without  shew-     Falmouth 

ing  a  consideration.   In  Truman  v.  JFalgham  (a),  a  prescrip-       okoeoi. 

tionfor  toll  for  passing  through  the  streets  oiGainshorough^ 

in  consideration  of  repairing  divers  streets  there,  was  held 

illy  because  it  did  not  say  that  the  party  repaired  all  the 

streets  there;  and  the  plaintiff  might,  for  any  thing  that 

appeared  to  the  contrary,  be  passing  through  a  street 

which  the  claimant  did  not  repair;  and  the  Court  there 

said,  that  "  Courts  are  exceeding  careful  and  jealous  of 

these  claims  of  right  to  levy  money  upon  the  subject;  these 

tolls  began  and  were  established  by  the  power  of  great 


men.'* 


In  Colton  V.  Smithy  the  prescription  was  for  toll  of  all 
goods  landed  within  the  manor,  in  consideration  of  re- 
pairing a  wharf  within  it;  every  one  that  paid  had  the 
benefit  of  the  wharf;  and  if  goods  were  landed  elsewhere 
within  the  manor,  they  must  have  been  landed  upon  the 
private  property  of  the  lord.  In  the  Mayor  of  Yarmouth 
V.  Eaton,  the  plaintiff  set  out  that  he  had  a  right,  by  pre- 
scription, to  port  duties,  and  the  consideration  was  self- 
evident,  viz.  the  benefit  to  the  subject;  and  the  port 
might  never  require  to  be  repaired.  In  Lord  Pelham  v. 
Pickersgill,  the  plaintiff  shewed  that  the  soil  and  the  tolls 
were,  before  the  time  of  legal  memory,  in  the  same  hands; 
whence  the  Court  presumed  that  the  soil  was  originally 
granted  to  the  public  in  consideration  of  the  tolls.  And, 
in  Lord  Pelham  v.  Ilaigne  (6),  which  was  an  action  on  the 
same  right  as  that  claimed  in  Lord  Pelham  v.  Pickersgill, 
although  two  additional  facts  were  stated  in  the  verdict 
in  the  latter  case  which  did  not  appear  in  the  former,  viz. 
that  it  was  an  immemorial  highway,  and  that  the  bridge 
had  been  immemorially  repaired  by  the  county;  still,  the 

(«)  2  Wis.  296.  (bj  I  Term  Rep.  667,  n. 
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1838.  Court  of  Common  Pleas  determined  against  die  tcXL  Au 
Earl  of  ^hese  cases  proTe,  that,  in  order  to  sustain  atoll  thoarougb, 
Falmouth  it  must  be  shewn  to  be  demanded  in  respect  of  some  benefit 
Oboros.  accruing  to  the  party  charged.  In  the  case  of  a  toll  tnr 
verse,  it  is  incumbent  on  the  claimant  to  shew  that  the  soil 
in  respect  of  which  the  toll  is  claimed  ovifpoBXLy  beloiig- 
ed  to  the  .owner  of  the  toll.  In  the  case  of  the  Mayor  of 
Nottingham  v.  Lamberi^  it  was  held  that  a  prescription  to 
take  a  toll  for  passing  on  an  ancient  narigable  river  through 
the  plaintiff's  manor,  was  bad  in  law;  and  Lord  Chief 
Justice  WiUes  there  said  (a):  ''It  has  been  holden  several 
times,  and  by  the  best  authorities,  that  toll  thorough  cannot 
be  supported  without  a  consideration,  but  toll  traverse  may, 
because  it  in  itself  implies  a  consideration.  In  the  hwk 
of  Assize  (6)  it  is  expressly  laid  down  as  a  rule,  that  toll 
thorough  is  against  common  law  and  common  right,  and 
cannot  be  supported  by  usage.  It  is  so  likewise  holden  in 
Keiltvay  (c),  that  such  toll  is  not  allowable  without  some 
particular  consideration.  It  is  saidj  in  1  Leonard  (jd),  that 
the  King  cannot  grant  toll  thorough  for  passing  through 
a  highway,  for  that  it  is  an  oppression  to  the  people,  for 
that  every  highway  shall  be  common  to  every  one.  In  1 
Venlris  {e)  in  the  case  of  the  City  of  Norwich,  such  custom 
was  holden  to  be  illegal  and  unreasonable,  unless  for  such 
vessels  as  unloaded  at  the  quay  there.  In  several  books 
it  is  called  malum  tolnetumt  or  an  outrageous  toll,  and  an 
oppression  on  all  the  subjects  of  England;  which  sorts  of 
tolls  are  condemned  in  Magna  Charta,  c*  30,  and  by  the 
statute  Westminster  1,  c.  31  (/),  where  it  is  said,  that,  if 
any  one  take  outrageous  tolls,  contrary  to  the  common  law 
of  the  realm,  if  it  be  in  a  vill  of  the  King's,  the  King  shall 
take  away  the  franchise."    In  the  late  case  of  JUckardt 


(a)  Willes,  1 14.  (d)  Page  232. 

(6)  22  Edw.  3,  58.  (e)  Page  71. 

(r)  Pages  148,  149.  (/)  3  Edw.  L 
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T,  Bameii,  Lord  Chief  Justice  Abbott  said  (a):  ''The         1828. 
plea  allegesi  not  only  that  the  manor  has  existed  from      '     *     ^ 
lime  immemorial,  but  alio  that  the  town  has,  from  time  im-     Palmoutu 
memorial,  heen  part  of  the  manor.     It  is,  therefore,  to  be       georob. 
presumed,  that,  before  the  time  of  legal  memory,  the  site 
of  the  town  belonged  to  the  lord*     It  is  also  alleged,  that 
die  toll  has  been  paid  immemorially.    We  may,  therefore, 
fairly  infer  that  the  toll  was  originally  granted  to  the  lord, 
in  ooBsideration  of  his  consenting  that  the  soil  of  the  manor 
should  be  laid  out  in  the  streets  of  the  town.** 

The  testimony  of  the  witness  offered  at  the  trial,  on  the 
part  of  the  defendant,  to  prove  the  non-existence  of  the 
custom  set  up  by  the  plaintiff,  was  improperly  rejected. 
The  plaintiff's  claim  was  founded  on  a  private  right  ac- 
cruing to  him  by  prescription,  and  not  by  virtue  of  a 
custom  aflbcting  the  public  at  large.  The  defendant 
mefely  contended  that  the  plaintiff  had  no  right  to  de- 
mand the  toll,  and  he  had  a  right  to  shew  that  such  toll 
had  not  invariably  been  demanded,  and  that  the  plaintiff 
had  not  at  all  times  repaired  the  capstan  or  supplied  the 
rope*  The  witness  was  exduded,  not  because  he  denied 
the  usage,  but  because  he  stated  that  he  was  a  fisherman, 
and  in  the  habit  of  frequenting  the  cove.  His  testimony 
ought,  from  necessity,  to  have  been  admitted ;  for  it  was 
impossible  for  any  one  to  speak  to  the  usage  with  respect 
to  tbe  capstan  and  rope,  other  than  such  persons  as  were 
in  the  habit  of  using  the  cove.  The  plaintiff  insisted  that 
he  was  entitled  to  toll,  whether  the  capstan  and  rope  were 
used  or  not,  and  the  Jury  have  so  found.  The  verdict, 
therefore,  cannot  be  supported. 

Cur,  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court  as  follows: — 
The  plaintiff  claimed  the  second  best  fish  out  of  every 

(i)  I  Barn.  &  Cress.  231. 
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1828.         boat-load  of  fish  that  was  landed  in  Setmen  Cote.    This 

^TT^      claim  was  founded  on  a  custom,  under  which  the  plain- 
Earl  of  ,  ^  ^     \  ^ 

Falmouth  tiff  and  his  ancestors  had  maintained  a  capstan  and  rope, 
Gboeob.  which  were  sometimes  used  by  the  fishermen  for  the 
purpose  of  drawing  up  their  boats  to  a  place  out  of  the 
reach  of  the  tide.  The  plaintiff  insisted^  and  the  Jury 
founds  that,  whether  the  capstan  and  rope  were  used 
or  not)  the  plaintiff  was  entitled  to  this  toll.  In  cer- 
tain states  of  the  tide,  and  in  tempestuous  weather,  boats 
could  not  be  drawn  up  from  the  sea  with  safety  to  the 
crews,  without  the  assistance  of  the  capstan  and  rope. 
Sennen  Cave,  with  the  exception  of  the  small  part  on 
which  the  capstan  stood,  was  the  soil  of  a  Mr.  WilUams* 
But  it  appeared  that  the  part  on  which  the  capstan  stood 
had  been  in  the  possession  of  the  plaintiff  and  his  ances- 
tors (who  were  the  owners  of  a  farm  in  theneighbourhoodi 
called  Penrose  farm)  for  as  long  a  period  as  the  oldest 
witnesses  could  recollect;  and  that  this  part  was  separated 
from  the  rest  of  the  cove  by  a  wall  that  surrounded  the 
capstan;  but  the  space  between  this  wall  and  the  sea, 
over  which  the  boats  were  drawn  by  the  capstan,  was  left 
entirely  open,  and  was  the  property  of  the  person  to  whom 
the  rest  of  the  cove  belonged.  It  also  appeared,  that 
Sennen  Cove  was  rendered  a  proper  place  for  the  landing 
of  boats,  by  human  labour;  and  that  rocks  had  been  re- 
moved, and  a  track  made  for  the  hauling  up  boats  to  a 
place  above  the  reach  of  the  tide. 

It  has  been  objected,  that  there  was  no  consideration 
for  the  custom  of  taking  tolls  from  the  fishermen  who 
did  not  make  use  of  the  capstan  to  draw  up  their  boats 
from  the  sea.  Although  it  is  not  always  necessary  to 
use  the  capstan,  yet,  if  boats  in  certain  seasons  could 
not  safely  approach  this  place,  unless  they  were  certain 
of  having  the  assistance  of  the  capstan  to  draw  them 
out  of  the  surf,  we  think  that  the  keeping  of  the  cap- 
stan ready  for  the  use  of  the  fishermen  who  resort  to  this 
cove,  is  a  sufficient  consideration  for  a  toll  to  be  paid  by 
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them,  whether  they  actually  use  it  or  not.    No  boat  could         1828. 
put  to  sea  with  any  thing  like  safety,  if  proper  means  were       ^^T^ 
not  provided  to  draw  them  out  of  the  breakers,  in  case  a      PALMouTif 
strong  wind  should  set  in  towards  the  land.     Although  the       oeobob. 
fishermen  may  not  always  use  the  capstan,  it  is  of  ad- 
vantage to  them,  nay,  it  is  essential  to  their  safety,  that  it 
should  be  kept  ready  for  them.    The  keeping  of  a  capstan 
for  such  a  purpose  is  a  sufficient  consideration  for  a  rea- 
sonable toll. 

There  is  no  doubt  that  the  King  may  at  this  time  es- 
tablish a  reasonable  toll  for  the  performance  of  any  duty 
that  the  public  convenience  or  safety  requires  should  be 
performed.  The  creation  of  a  toll  is  only  a  mode  of  paying 
for  a  public  service.  The  power  of  creating  tolls  depends 
upon  the  necessity  of  the  service,  and  the  reasonableness  of 
the  toll  taken  for  it.  If  the  service  be  not  of  public  ad- 
vantage, or  the  toll  be  unreasonable,  it  cannot  be  support- 
ed. But  it  is  impossible  to  contend  that  this  capstan  and 
rope  are  not  of  the  greatest  importance  to  these  fisher- 
men; and  it  was  not  suggested,  either  at  the  trial,  or  hi  the 
argument  here,  that  the  toll  demanded  was  excessive  or 
unreasonable.  If  the  plaintiff  had  purchased  this  land  a 
year  ago,  had  made  a  landing-place  in  this  cove,  had  built 
a  capstan,  provided  a  proper  rope,  and  undertaken  to 
keep  the  capstan  and  rope  in  a  proper  state  at  all  times, 
for  the  use  of  the  fishermen,  it  would  have  been  a  suffi- 
cient consideration  for  the  grant  by  the  Crown  of  such 
a  toll  as  the  Jury  have  found  was  due  to  the  plaintifi*  by 
virtue  of  a  custom. 

Now,  it  is  well  known  that  many  tolls  are  good  under  a 
custom,  of  which  a  good  grant  could  not  be  made  at  the 
present  time.  A  custom  which  is  proved  to  have  existed 
immemorially,  will  be  good,  if  it  be  of  such  a  nature  that  it 
is  possible  that  it  can  have  had  a  good  beginning.  Al- 
though it  be  such  as  to  confer  what  the  King  cannot  now 
grant,  yet,  if  it  be  not  contrary  to  reason,  it  may  be  sup- 
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1828.         ported;  for  it  might  have  had  its  commencemeiit  from  ail' 
Earl  of        *^*  ^^  ^^^  Legislature.     Custom  is  a  local  law  which  so- 
Falicouth     persedes  the  general  law,  Littleton  gives  as  the  maxim, 
QMowam.       Consuetudo,  ex  certd  causd  rationabiH  untatd^  privai  amr 
munem  legem  (a).    The  custom  on  which  the  plaintiff  rests 
his  claim  appears   to  us  to  be  reasonable — conrenient 
even  to  those  who  resist  its  establishment — advantageous 
to  the  public,  by  encouraging  a  valuable  fishery — and 
highly  beneficial,  as  tending  to  the  preservation  of  huBian 
life.     Therefore,  we  have  no  doubt  that  this  is  a  vaKd  cus- 
tom.    In  the  case  of  the  Earl  of  Faknouih  v.  Penrose  (&), 
the  validity  of  the  custom  was  never  disputed*     The  ob- 
jection there  taken  was,  that  the  pleadings  were  not  ap- 
plicable to  the  case  proved*     At  the  trial  of  this  cause,  it 
was  proposed  to  examine,  as  a  witness  for  the  defmdant, 
to  disprove  the  custom,  a  man  who  admitted  that  he  was 
then  a  fisherman  frequenting  Sennen  Cove.     My  learned 
brother  Burrough  rejected  this  person's  evidence,  and  ire 
are  of  opinion  that  he  was  not  a  competent  witness.    Al- 
though the  declaration  did  not  set  out  the  custom,  yet,  at 
the  plaintiff*  claimed  his  right  upon  a  custom,  and  the  de- 
fence consisted  in  a  denial  of  it,  the  judgment  in  this  case, 
with  evidence  shewing  that  the  question  at  the  trial  was, 
whether  there  was  a  custom  or  not,  would  be  admissible, 
should  an  action  be  brought  against  the  witness  for  land- 
ing fish  in  Sennen  Cove  without  paying  the  toll.     When- 
ever customs  are  set  up,  judgments  in  causes  between 
other  parties  are  admissible  in  evidence  to  prove  or  dis- 
prove such  customs.     The  witness  had,  therefore,  a  direct 
and  immediate  interest  to  obtain  a  verdict  for  the  defend* 
ant,  as  he  might  use  such  verdict  to  protect  himself,  hi. 
case  an  action  should  be  brought  against  him  for  the  non- 
payment of  tolls  due  on  the  landing  of  fish  by  himselfl 
This  point  is  expressly  decided  by  the  case  of  The  Com^ 

(a)  Utt.  s.  169.  (6)  6  Barn.  &  Cress.  385. 
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fMuiy  of  Carpenters  of  Shrewsbury  v.  Hayward  (a),  where  1828. 
witnesses  were  rejected^  who  were  called  to  prove  that  they 
had  worked  as  carpenters  in  Shrewsbury^  though  not  free 
of  the  company  I  and  Lord  Mansfield  said:  ''  If  the  com- 
pany had  fiuled  in  establishing  the  custom,  the  witnesses 
would  have  been  discharged  from  actions  to  which  they 
were  liable  for  the  breach  of  it."  We  do  not  mean  to  say 
that  an  intention  to  bring  fish  into  Sennen  Cove  immedi- 
ately after  the  cause  was  tried,  or  the  having  brought  fish 
there  without  paying  the  tolls,  so  long  ago'as  that  those  who 
brought  them  were  protected  by  the  statute  of  limitations, 
would  render  witnesses  incompetent.  The  former  have 
no  interest,  and  the  interest  of  the  latter,  like  that  of  an 
heir-at-law,  is  future  and  contingent.  If  such  persons 
were  not  competent  witnesses,  none  who  had  any  right 
knowledge  upon  the  subject  would  be  received,  who  could 
disprove  a  toll  thorough  or  a  toll  traverse*  We  put  the 
incompetency  of  the  witness  upon  the  ground  of  his  imme- 
diate liability  to  an  action,  in  the  event  of  the  verdict  be« 
ing  for  the  plaintiff;  and  of  his  being  relieved  from  that 
liability  by  a  verdict  for  the  defendant. 

We  are,  therefore,  of  opinion  that  the  rule  for  a  new 
tiial  must  be — 

Discharged. 

(a)  1  Doug.  374. 
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162B. 

Friday, 
Nov.  28M. 

In  a  count  in  a 
writ  of  right, 
blanks  were  left 
for  the  name  of 
the  demandant's 
altomey,  and 
for  the  word 
"esplees,"  and 
the  count  was 
indorsed  in  the 
name  of  an  at- 
torney in  the 
country,  with- 
out reference  to 
his  agent  in  Zon- 
don.    The  te- 
nant having 
signed  Judg- 
ment of  mm 
prot — The 
Court  held  it  to 
be  irregular, 
and  set  it  aside ; 
with  leave  to  the 
demandant  to 
amend  his 
county  on  pay- 
ment of  costs. 


Webb^  Demandant;  Lane^  Tenant. 

1  HIS  was  a  writ  of  right.     The  count  was  as  follows : 

John  Webb,  by his  attorney,  demands  against  Wil- 

liam  Lane,  one  thousand  acres  of  land,  in  the  parish  of 
Brixham,  in  the  county  of  Devon,  which  he  claims  to  be 
his  right  and  inheritance,  and  of  which  he  is  seised  in  his 
demesne  as  of  fee  and  right,  within  thirty  years  last  past, 

by  taking  the and  profits  thereof  to  the  value  of 

1,000/. ;  and  that  such  is  his  right,  he  offers  &c.  The  back 
of  the  count  was  indorsed,  "Herbert  Mends  Gibson,  at- 
torney, Pf/mouth;"  but,  as  it  did  not  appear  who  his  agent 
in  London  was,  the  tenant  signed  judgment  oi  nonpros. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  this  judgment  might  be  set  aside 
for  irregularity,  that  the  tenant  might  pay  the  demand- 
ant the  costs  of  the  application,  and  that  the  latter  might 
have  leave  to  amend  his  count. 


Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted 
that,  as  the  name  of  the  demandant's  attorney,  as  well  as 
the  word  "  esplees,"  were  omitted  in  the  count,  the  tenant 
had  a  right  to  treat  it  as  a  nullity.  In  Cluxrlwood  v. 
Morgan  (a),  the  Court  refused  to  allow  the  demandant  to 
amend  the  mistake  of  a  christian  name  in  the  count,  although 
an  affidavit  accounting  for  the  mistake  was  produced.  Sir 
James  Mansfield  there  said :  '^  Had  not  this  been  a  pro- 
ceeding by  writ  of  right,  the  Court  would  have  been  will- 
ing to  amend  the  mistake  which  has  arisen,  and  into  which 
the  most  careful  pleader  might  have  fallen.  But,  consider- 
ing the  nature  of  this  proceeding,  how  much  it  has  always 
been  discouraged,  how  much  tenants  have  been  permitted 


(a)  1  New  Rep.  64. 
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to  avail  themselves  of  every  advantage  to  defeat  the  claims 
of  demandants,  I  am  of  opinion  that,  unless  some  prece- 
dent for  such  an  amendment  can  be  produced,  the  sound- 
est exercise  of  our  discretion  will  be,  not  to  allow  the 
amendment."  And  Mr.  Justice  Heath  said  (a) ;  *'  In  Dums- 
day  ▼•  Hughes  (b),  we  thought  that  writs  of  right  ought  not 
to  be  encouraged,  and  that  the  least  slip  was  fatal  to  the 
demandant.'*  Besides,  here,  the  name  of  the  London  agent 
was  not  indorsed  on  the  back  of  the  count,  and  the  tenant 
was  not  bound  to  send  down  to  Plymouth^  for  the  purpose 
of  delivering  a  plea  to  the  demandant's  attorney  there. 


1828. 

Webb 

Demandant ; 

L%NE, 

Tenant. 


But  the  Court  said,  that  the  tenant  either  ought  to  have 
demurred  to  the  count,  or  moved  to  set  it  aside  for  irregu- 
larity; and  that  the  mere  omission  of  the  indorsement  of  the 
name  of  the  demandant's  attorney,  and  of  the  word ' '  esplees^' 
did  not  constitute  such  an  irregularity  as  to  entitle  the  tenant 
to  sign  judgment.  The  rule  to  set  it  aside  must  therefore  be 
made  absolute,  and  the  demandant  may  amend  his  count,  on 

payment  of  costs. 

Rule  absolute  accordingly. 


(fl)  1  New  Rep.  66. 


(6)  3  Bos.  &  Pul.  453. 


Friday^ 
Nov.  2Bth, 


Beddinoton  V.  Beddington. 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  on  a  for-  The  plaintiff's 
mer  day  in  this  Term,  calling  on  the  Sheriff  of  Middlesex  tnTofli^^- 


this  application. 


to  shew  cause,  why  he  should  not  return  a  writ  of  scire  fa-  c^at  with  the 

cias,  which  had  been  left  with  him  by  the  plaintiff's  attor-  rected  It  to  be 

Hey,  and  why  he  should  not  pay  the  plaintiff  the  costs  of  (S^Sheriff  re- 
fused to  return 
the  writ,  until 
he  had  been 
^ud  a  fee,  to  which  the  attorney  did  not  think  him  entitled ;  the  plaintiff  accordingly  obtained  a  rule, 
QftUing  on  the  Sheriff  to  shew  cause  why  he  should  not  return  the  writ,  and  pay  the  costs  of  the  ap- 
pQcmtioD.    The  Court,  with  a  view  to  discourage  the  practice  of  ordering  returns  of  nilnl,  discharged 
Qie  rale  without  costs,  and  intimated  an  opinion  that,  in  future,  two  nihil*  should  not  be  deemed 
equivalent  to  a  tcirsfeci* 

VOL.  II,  II 
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182B.  The  motion  was  founded  on  an  affidavit,  which  stated, 

Beddin  ton     ^^**  ^^^  plaintiff's  attorney  had  left  a  writ  of  scire  facias 
V,  with  the  Sheriff,  to  be  returned  nihil;  and  that  he  would 

Beddinoton.  1  .      1  %  1      1         «•         -I 

not  return  the  writ,  because  the  attorney  had  refused  to 
pay  the  sum  of  six  shillings  and  eight  pence,  which  the  at* 
torney  thought  the  Sheriff  was  not  entitled  to,  it  being 
more  than  the  usual  fee.  The  Sheriff  immediately  on 
being  served  with  a  copy  of  the  rule  returned  the  writ. 

Mr,  Serjeant  Russell  now  shewed  cause  against  that 
part  of  the  rule  which  called  on  the  Sheriff  to  pay  costs; 
and  he  referred  to  the  case  of  The  King  v.  Jones  (a),  where 
it  was  held  that  a  Sheriff  is  not  liable  to  an  attachment  for 
not  returning  a  writ,  if  not  called  upon  by  a  rule  of  Court 
within  six  months  after  the  expiration  of  his  office;  not- 
withstanding he  was  requested  by  the  party  to  return  it 
before  the  six  months  w^ere  expired ;  and  the  Court  there 
said,  "  that  the  only  way  to  call  on  a  Sheriff  to  return  a  writ, 
is  by  a  rule  and  process  of  the  Court,  and  that  if  this  mode  of 
desiring  a  return  of  a  writ  were  to  be  allowed,  it  would  be 
productive  of  numberless  questions,  as  to  what  should  be 
deemed  a  calling  on  the  Sheriff" — and  here,  as  soon  as  the 
Sheriff  had  notice  of  the  rule,  he  caused  the  writ  to  be  re- 
turned. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  insisted,  that, 
as  the  Sheriff  had  compelled  the  plaintiff  to  apply  to  the 
Court  to  cause  him  to  return  the  writ,  he  was  entitled  to  the 
costs  of  the  application.  The  return  of  nihil  had  been  in- 
dorsed upon  the  writ  before  the  under-sheriff  had  demami- 
ed  the  fee  in  question ;  and  the  plaintiff's  attorney  informed 
him,  that,  if  he  did  not  return  the  writ,  he  would  move  the 
Court  to  compel  him  to  do  so.  The  Sheriff  might  have 
made  a  special  return,  if  he  had  thought  proper ;  but  he  had 

(a)  2  Term  Rep.  1 . 
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no  right  to  exact  more  than  the  usual  fee,  as  the  writ  was         1828. 
left  with  him  to  be  returned  nihil. 


LfOrd  Chief  Justice  Best. — The  greatest  injustice  is  fre- 
quently done,  by  parties  directing  returns  of  nihil  to  be 
made  by  a  Sheriff  to  writs  of  scire  facias*  The  defendant 
always  ought  to  have  notice  that  such  writ  is  sued  out 
against  him,  and  that  it  is  lodged  in  the  Sheriff's  office. 
It  is  a  mere  mockery  to  issue  such  a  writ,  and  direct  the 
Sheriff  to  return  nihil,  by  which  the  defendant  is  burthen- 
ed  with  an  unnecessary  expense.  We  cannot  say  that  the 
under-sheriff  attempted  to  exact  a  fee  for  which  there 
was  no  pretence,  or  to  which  he  was  not  legally  entitled ; 
ttilli  it  seems  that  the  demand  was  improperly  made,  as  the 
Sheriff  returned  the  writ  without  renewing  his  demand. 
If  the  plaintiff  had  not  directed  the  sheriff  to  return  nihil, 
we  would  have  ordered  him  to  pay  the  costs  of  this  appli- 
cation. 

Mr.  Justice  Park. — The  practice  of  directing  a  Sheriff 
to  return  nihil  to  a  writ  of  scirefacias,  without  giving  any 
notice  to  the  defendant  or  his  bail,  appears  to  be  most  out- 
rageous, and  ought  not  to  be  countenanced  by  the  Court  in 
future. 

Mr*  Justice  Burrouoh. — I  trust  that  it  will  not  be  long 
before  the  practice,  that  two  nihUs  shall  be  deemed  equiva*^ 
lent  to  a  scire  feci,  will  be  abolished. 

Mr.  Justice  Gaselee. — The  greatest  inconvenience  and 
hardship  are  imposed  on  defendants  and  their  bail,  where 
a  plaintiff  directs  a  Sheriff  to  return  nihil  to  a  writ  of  scire 
facias,  without  giving  them  any  information  that  such  writ 
is  lodged  in  the  office,  and  I  trust  that  this  practice  will 
be  noticed  by  the  commissioners  in  their  report,  and  that 
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1828.         they  will  point  out  a  remedy^  so  as  to  obviate  such  practice 
in  future. 


Rbodinqton 

V. 

Ieddinoton. 


Rule  discharged,  without  costs. 


tJ^^!^Sj.  Elworthy  and  two  Others  v.  Thomas  Maunder* 

Nov,  28/A. 

The  defendant     ^  HE  defendant  was  held  to  bail  on  the  following  affida- 
ITaffidaM^'* """  vit  of  debt:— "  Wmam  Elworthy,  of  WeUington,  m  the 

which  suted,      countv  of  Somerset,  woollen  manufacturer  (one  of  the  plain- 
that  by  a  memo- 
randum in  writ-  tifts),  maketh  oath  and  saith,  that,  by  a  memorandum  in 

tbe'ii^!!&-**  writing,  bearing  date  the  11th  August,  1828,  and  signed 
rlhrdlfeSd!^  by  Thomas  Maunder,  of  Crediton,  in  the  county  o(  Devon, 
ant,  he  nnder-  tanner,  (the  defendant),  the  said  Thomas  Maunder  did 
•werabie  to  the  Undertake  and  agree  to  be  answerable  to  the  creditors  of 
Iters  0  cer-  ^gyj^^jj^  persons  using  the  style  and  firm  of  William  Mawh 


der  and  James  Maunder,  for  the  amount  of  the  debts  of 
such  creditors,  on  their,  the  said  creditors,  undertaking 
not  to  issue  a  commission  of  bankrupt,  or  sue  out  process 
against  them  the  said  fVilliam  Maunder  and  James  Mawnr 
der,  on  or  before  Saturday,  the  16th  day  of  August  (then) 


tarn  persons 
using  the  style 
and  firm  of  W, 
M.  and  /.  if., 
for  the  amount 
of  the  debts  of 
such  creditors, 
on  their  (the 
creditors')  un- 
dertaking not  to 

isKue  acommis-  instant;  and  the  deponent  further  saith,  that  he,  and  one 
OTsue ou" pn^^  Thomas  Elworthy  the  elder*  and  one  Thomas  Elworthy 
jtf*'  d^*j/  ^*  ^^^  younger,  trading  together  as  co-partners,  and  using 
or  before  the  the  Style  or  firm  of  Messrs.  Thomas  Elworthy  ^  Co.,  were, 
next;  tiiat  the  and  now  are,  creditors  of  the  said  William  Maunder  ani 
SJ"dUo«  o7*«?.  «^«^^*  Maunder;  and  that  they,  the  said  WiUiam  Maun- 
M.MdJ.M,;  der  and  James  Maunder,  were,  on  the  11th  ^ugrtfi/,  in- 
ter were  indebt-  stant,  and  Still  are,  indebted  to  this  deponent,  and  the  said 
in  the  sum'of"^'  Thomas  Ehvorthy  the  elder,  and  Thomas  Elworthy  the 

1,000/.;  and 
that  the  plain- 
tiffs had  not,  nor,  as  the  deponent  was  informed  and  believed,  had  any  of  the  other  creditors  csosed 
a  commission  of  bankrupt,  or  any  process,  to  be  sued  out  against  tV.  M.  and  /.  M.  before  the  U'^ 
jltigti9t:—\{e\A  insufficient,  on  the  ground  that  an  undertaking  by  all  the  creditors  not  to  sue  oat 
a  commission  or  process,  was  a  condition  precedent,  and  ought  to  have  l>een  alleged  in  the  afl* 
davit. 
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jrounger,  in  a  certain  large  sum  of  money,  to  wit,  the  sum         1B:M. 
of  lyOOO/.  and  upwards,  that  is  to  say,  the  sum  of  300/.  on      £lwoktmt 
a  bill  of  exchange  drawn  by  the  said  William  Maunder  •. 

and  James  Maunder ,  upon  one  Joseph  Lambert,  and  pay- 
able to  the  order  of  the  said  Messrs,  Thomas  Elworthg 
^  Co.,  at  a  certain  day  now  past;  and  in  the  further  sum 
of  700/.  and  upwards,  for  goods  sold  and  delivered  hy  this 
deponent,  and  the  said  Thomas  Elworthy  tlie  elder,  and 
ThomsiS  Elworthy  the  younger,  to  the  said  William  Maun- 
der and  James  Maunder,  at  their  request:  and  this  depo- 
nent fiirther  saith,  that  he,  confiding  in  the  said  undertak- 
mg  and  agreement  of  the  said  Thomas  Maunder,  did  not, 
nor  hath  the  said  Thomas  Elworthy  the  elder,  and  the 
said  Thomas  Elworthy  the  younger,  or  either  of  them, 
nor  have  nor  hath  (as  this  deponent  is  informed  and  be- 
lieves) any  or  either  of  the  other  creditors  of  the  said  Wil- 
liam Maunder  and  James  Maunder,  caused  a  commission 
of  bankrupt  to  be  issued,  or  sued  out  any  writ  or  other 
process,  against  them,  the  said  William  Maunder  and 
James  Maunder,  or  either  of  them,  on  or  before  the  said 
i6th  August  (then)  instant: — yet,  that  the  said  Thomas 
Maunder,  (although  often  requested  so  to  do),  hatii  not, 
nor  have  the  said  William  Maunder  and  James  Maunder, 
or  either  of  them,  as  yet  paid  the  said  sum  of  1,000/.  and 
upwards,  or  any  part  thereof,  to  this  deponent,  or  to  the 
said  Thomas  Elworthy  the  elder,  and  Thomas  Elworthy 
the  younger,  or  either  of  them;  but  that  the  same  still  re- 
mains wholly  due  and  unpaid: — and  this  deponent  further 
saith,  that  he,  the  said  Thomas  Maunder,  is  justly  and 
truly  indebted  to  this  deponent,  and  the  said  Thomas  El^- 
worthy  the  elder,  and  Thomas  Elworthy  the  younger,  in 
the  said  sum  of  1,000/.  and  upwards,  upon  and  by  virtue 
of  the  said  memorandum,  and  the  undertaking  and  agree- 
ment of  the  said  Thomas  Maunder  therein  mentioned : 
and  this  deponent  astly  saith,   that  no  offer  hath  been 


4«4 


V. 

Maunder. 
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1828.  made  to  this  deponent,  or  to  the  said  Thomas  Ekoorthy  the 
Elwortht  ^^^^^i  *"^  Thomfu  Ehoorthy  the  younger,  or  either  of 
them,  by  the  said  ThonMS  Maunder ^  or  by  the  said  WUr 
Ham  Maunder^  or  either  of  them,  to  pay  the  said  sum  of 
1,000/.  and  upwards,  or  any  part  thereof,  in  any  note  or 
notes  of  the  Governor  and  Company  of  the  Bank  ofEng^ 
land,  expressed  to  be  payable  on  demand." 

Mr.  Serjeant  Bompas  (in  the  absence  of  Mr.  Serjeant 
Wilde),  on  a  former  day  in  this  Term,  obtained  aruie 
nisi,  that  the  bail-bond  entered  into  by  the  defimdant 
on  his  arrest  in  thb  action,  might  be  delivered  up  to 
the  defendant  to  be  cancelled,  on  his  entering  a  com- 
mon appearance ;  and  that  the  plaintiffs  should  pay  the  de- 
fendant the  costs  of  this  application ;  and  that,  in  the  meim 
time,  all  further  proceedings  in  the  cause  should  be  stay- 
ed ;  on  the  grounds,  that  the  consideration  for  the  defend- 
ant's undertaking  was  not  stated  with  suflScient  certainty 
in  the  affidavit,  nor  was  there  any  mutuality  apparent  upon 
the  face  of  the  agreement  to  bind  the  defendant,  as  all  the 
creditors  of  his  sons  were  not  specifically  named,  neither  did 
it  appear  that  they  had  signed  the  agreement  under  whidi 
the  defendant  was  arrested:  that  the  only  consideration 
for  the  defendant's  promise  was  the  undertaking  by  the 
whole  of  the  creditors  not  to  issue  a  commission  of  bank- 
rupt, or  sue  out  process,  against  his  sons,  for  a  certain 
time ;  and  such  promise  can,  at  all  events,  only  enure  to 
the  benefit  of  those  creditors  who  gave  that  undertaking 
at  the  time : — that  the  agreement  must  be  construed  al- 
together, and,  if  so,  it  contains  only  a  conditional  promise 
to  pay  the  debts  of  William  and  James  Maunder,  if  they 
were  not  forth-coming  on  a  given  day.  It  does  not  even 
appear  that  the  plaintiffs  were  parties  to  the  agreement) 
or  that  they  were  present  at  the  time  it  was  entered  into; 
and  the  defendant's  liability  depended  on  a  condition  pre- 
cedent, namely  an  undertaking  by  all  the  creditors  of  Bis 
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sons,  not  to  sue  out  a  commUsion  against  them  before  the         1B28. 
16th  AuguH;  and  there  is  no  averment  that  any  such  un-     ^^ 
dertaking  had  been  given,  or  that  all  the  creditors  had  ab*  v, 

stained  from  suing  out  a  commission  before  that  day. 
There  is  not  even  a  sufficient  consideration  expressed  in 
the  agreement  for  the  defendant's  undertaking,  to  support 
an  action;  for  in  PUUipps  v.  Bateman  (a),  the  defendant, 
on  occasion  of  there  being  a  great  run  upon  a  banking- 
bouse,  went  to  the  bank  and  told  the  holders  of  notes  is« 
sued  by  the  bank,  who  were  waiting  for  payment,  that  he 
had  come  to  a  resolution  to  support  the  bank  with  80,000/. 
at  which  the  holders,  then  present,  were  satisfied,  and  said 
they  would  take  no  more  money  than  was  necessary;  and 
would  keep  the  rest  of  their  notes  till  they  got  again  into 
currency;  and  afterwards  the  defendant  signed  the  follow- 
ing written  paper:  "  I  do  hereby  authorize  G.  B.  to  as- 
sure the  inhabitants  of  Pembroke,  and  its  vicinity,  that  I 
do  hereby  undertake  to  be  accountable  for  the  payment 
of  tbe  notes  issued  by  the  Milfard  bank,  as  far  as  the  sum  of 
30,000/.  will  extend  to  pay : "  The  bank  having  afterwards 
stopped  payment,  it  was  held,  that  the  defendant  was  not 
liable  uppn  this  undertaking  to  an  action  by  an  individual 
holder,  who  had  taken  the  notes  after  notice  of  such  un- 
dertaking, but  before  the  stoppage :  and  in  Dumford  v. 
Mestiter  (b),  and  affidavit  of  debt  for  money  l^nt,  and  for 
goods  sold  and  delivered,  and  for  work  and  labour,  was 
held  to  be  irregular,  in  omitting  to  state  that  it  was  ''  at 
the  instance  and  request  of  the  defendant,"  although  it  al- 
leged that  it  was  ''  to  and  for  his  use,  and  on  his  behalf.** 
And  the  Court  there  said,  that  ''  an  affidavit  which  is  to 
operate  in  restraint  of  the  liberty  of  a  party,  ought  to  use 
unequivocal  language.** 

Mr.  Serjeant  Jones  and  Mr.  Serjeant  Step/ten  now  shew- 
(a)  16  £asi,  356.  (^)  5  Muu.  &  Selw.  446. 
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1828.         ed  cause. — The  affidavit  under  which  the  defendant  was 
Elwor  h       arrested  is  framed  on  a  memorandum  or  agreement  in  writ- 
V.  ing,  by  which  he  undertook  to  be  answerable  to  the  credi- 

tors of  his  two  sons  for  the  amount  of  the  debts  of  such 
cn*editor8.  It  is  averred,  that  the  plaintiffs  were  creditors 
of  the  sons,  and  that  they,  confiding  in  the  agreement  made 
by  the  defendant,  did  not,  nor  had  any  of  the  other  credi- 
tors, to  the  belief  of  the  deponent,  caused  a  commission  to 
be  issued,  or  a  writ  or  any  other  process  to  be  sued  oat 
against  the  sons.  The  forbearance  to  do  so,  raiaet  a  suf- 
ficient consideration  for  the  defendant's  promise,  and  the 
agreement  was  made  by  the  defendant  with  the  body  of 
his  sons'  creditors,  of  whom  the  plaintiffs  formed  part 
Although  it  is  not  averred  that  the  plaintiffs  were  present 
at  the  time  of  signing  the  agreement,  yet  it  was  unneces- 
sary, as  it  is  averred  that  they  forbore  to  sue  out  a  com- 
mission or  process ;  and  a  subsequent  assent  is  suflicient  to 
ratify  a  previous  contract.  If  an  agent  make  a  contract, 
and  his  principal  afterwards  ratify  it,  he  is  bound  by  such 
contract.  So,  if  a  person  stipulate  with  a  number  of  men, 
that,  if  they  will  forbear  to  do  a  certain  act,  he  will  pay 
them  a  given  sum,  and  they  forbear  in  consequence,  it 
raises  a  sufficient  consideration  for  such  a  stipulation.  lo 
the  case  of  an  advertisement,  by  which  a  party  agrees  to  pay 
a  certain  sum  on  the  recovery  of  a  thing  lost,  an  action 
may  be  maintained  by  the  finder  for  the  amount  of  the  re- 
ward offered ;  and  there,  the  promise  is  far  more  indefinite 
than  in  this  case,  as  it  is  sworn  that  the  defendant  under- 
took to  be  answerable  to  the  creditors  of  his  sons,  and  the 
plaintiffs  have  connected  themselves  with  those  creditors  by 
a  distinct  and  substantive  allegation. 

Mr.  Serjeant  Wilder  in  support  of  the  rule. — The  affi- 
davit is  clearly  defective.  The  agreement  is  made  with 
the  whole  body  of  the  creditors  of  the  defendant's  sons, 
and  there  is  no  allegation  that  an  undertaking  was  given 
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by  all  of  them  not  to  sue  out  a  commission  or  process         1828. 
against  the  sons,  and  that  was  a  condition  precedent  to     £^^oi^t„ 
the  defendant's  liability.    The  Court  cannot  assume  that  «. 

the  plaintiffs  were  present  at  the  time  the  agreement  was 
signed,  and  it  does  not  even  appear  that  they  were  parties  to 
it.  The  liability  of  the  (}efendant  must  depend  on  an  assent 
or  undertaking  by  all  the  creditors  not  to  take  certain 
proceedings  against  the  defendant's  sons,  which  does  not 
appear  on  the  feice  of  the  affidavit  to  have  been  done,  and,  in 
point  of  fact,  no  such  assent  or  undertaking  was  ever  given. 
In  Macphersan  v.  Lovie  (a),  where  an  affidavit  of  debt 
stated  that  the  defendant  was  indebted  to  the  plaintiff, 
upon  a  written  agreement  to  marry  the  plaintiff  at  a  time 
specified,  or  pay  her  1,000/.;  and  that  he  had  not  done 
either,  although  the  time  had  elapsed,  and  the  plaintiff 
was  ready  and  willing  to  marry  the  defendant,  and  request- 
ed him  to  marry  her;  it  was  held,  that  this  was  insuffici- 
ent; and  the  Court  said,  that  *'  the  principle  to  be  col- 
lected from  all  the  decisions  on  the  point  is,  that  the  Court 
can  take  nothing  by  intendment  in  an  affidavit  of  debt; 
and  that  a  party  cannot  be  arrested  and  deprived  of  his 
liberty,  unless  the  affidavit  discloses  a  cause  of  action 
against  him.  In  the  present  case  no  cause  of  action  is 
shewn,  no  consideration  for  the  defendant's  promise  being 
stated."  That  case  appears  to  be  in  point,  and  in  favour 
of  the  application. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
affidavit  is  insufficient,  but  I  do  not  say  whether  the  action 
may  not  be  maintained,  because  it  seems  that  the  Court 
o{  King's  Bench  have,  in  effect,  decided,  that  it  may,  in 
Ihe  late  case  of  Payne  v.  Wilson  (6),  where,  in  assumpsit, 
the  declaration  stated,  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  consent  to  sus- 

(a)  1  Barn  &  Cress.  108;  S.  C.  2  Dow.  &  Ryl.  69. 
(h)  7  Barn.  &  Cress.  423. 
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1828.         pend  proceedings  against  A.  on  a  cognovit ^  the  defendant 
promised  to  pay  30/.  on  account  of  the  debt  (for  which  the 

E [.WORTHY        r  r    J  \  ^ 

V,  cognovit  was  given),  on  the  1st  April  then  next;  and  it 

was  averred,  that  the  plaintiff  did  suspend  proceedings  on 
the  cognovit.  The  pkintift*,  at  the  trial,  proved  the  fol- 
lowing agreement  in  writing:  ''The  plaintiff  Aami^,  ol 
my  request,  consented  to  suspend  proceedings  against  AL, 
I  do  hereby,  in  consideration  thereof,  personally  promise 
to  pay  80/.  on  account  of  the  debt,  on  the  Itt  day  of 
April:** — it  was  held,  that,  as  the  request  must  have  pre- 
ceded the  consent  to  suspend  proceedings,  the  contraet 
might  be  declared  on  as  an  executory  contract,  and  eon- 
sequently,  that  there  was  not  any  variance;  and  that  the 
consideration  for  the  promise  was  sufficient,  because  it 
must  be  taken  as  a  consent  to  suspend  proceedings,  at 
least,  until  the  Ist  April;  and  that,  after  verdict,  the  aver- 
ment that  *'  the  plaintiff  had  suspended  proceedings**  was 
sufficient  without  specifying  for  what  period.  I  agree 
that  an  undertaking  to  forbear  to  sue  out  a  commission  or 
process  against  the  defendant's  sons,  on  or  before  a  given 
day,  is  sufficient  to  rabe  a  consideration  for  his  promise; 
and  although  the  plaintiffs  have  stated  that  tAey  forbore  to 
issue  a  commission  or  sue  out  process  ag^st  the  sons, 
yet  it  is  not  alleged  that  all  the  creditors  undertook  not 
to  sue  out  a  commission  or  sue  within  the  stipulated  time, 
which  is  a  condition  precedent  to  any  liability  to  be  in- 
curred by  the  defendant. 

Mr.  Justice  Park. — I  am  also  of  opinion  that  the  affida- 
vit is  defective,  the  plaintiffs  not  having  averred  that  all 
the  creditors  had  undertaken  not  to  issue  a  commissioo  of 
bankrupt,  or  sue  out  process  against  the  defendant's  sons, 
on  or  before  the  day  mentioned  in  the  agreement.  Indeed, 
the  plaintiffs  could  not  have  so  sworn,  unless  all  the  credi- 
tors were  present  at  the  time  the  agreement  was  made. 
The  defendant  undertook  to  be  answerable  to  the  whole 
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of  the  creditors,  on  their  undertaking  not  to  do  certain         1868. 
acts^  and  such  undertaking  appean  to  me  to  be  a  condi-     n    or  u 
tion  precedent  to  the  plaintiflTs  right  to  maintain  this  v. 

Maunder. 

action. 

Mr.  Justice  Burrouoh. — There  is  no  allegation  of  an 
undertaking  by  aU  the  creditors  not  to  sue  out  a  commis- 
sion or  process  before  the  16th  August,  and,  if  any  of 
them  had  done  so,  the  defendant  would  not  be  liable  on  his 
undertaking.  Besides,  the  person  who  made  the  affidavit 
only  swears,  that  neither  he  nor  his  partners,  nor  any  of 
the  other  creditors,  as  the  deponent  was  informed  and  be- 
lieves, caused  a  commission,  or  writ,  or  other  process  to  be 
sued  out: — ^he  should  have  gone  further,  and  stated  ex- 
plicitly liiat  all  the  creditors  had  undertaken  not  to  do  so. 

Mr.  Justice  Gaselee. — ^There  should  have  been  a 
positive  allegation,  that  all  the  creditors  of  the  defendant's 
sons  had  undertaken  not  to  issue  a  commission,  or  to  sue 
them,  in  order  to  render  the  defendant  liable  on  his  under- 
taking to  be  answerable  for  their  debts.  This  fact  the 
party  who  made  the  affidavit  could  not  swear  of  his  own 
belief,  and,  therefore,  the  defendant  is  entitled  to  have 
the  bail-bond  delivered  up  to  him;  but,  as  he  was  not 
wantonly  or  vexatiously  held  to  bail,  the  rule  must  be — 

Absolute,  without  costs. 
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1823. 

i./''^2l       J-  H.  Langston  v.  Sir  C.  M.  Pole,  Bart.,   and  Others. 

Nov.  28M.  *  ' 

Devise  to  trus-  I  HE  following  casc  was  sent  for  the  opinion  of  this 
deyisor'8  eldest    Court,  in  pursuance  of  an  order  of  his  Honour  the  Mas- 

wo./.  H,  L,  for    t^r  ^f  ^Ij     Jt  u 
life: — remain- 
der to  trustees         "  John  Langston^  Esq.,  was,  at  the  time  of  making  his 

tingent  remain-  will  hereinafter  mentioned,  and  at  his  death,  seised  in  fee 
dertolhewc*'  simple  of  divers  manors, messuages,  lands,  tenements, and 
^[^^^•/cond,      hereditaments,  situate  in  the  counties  o(  Oxford  and  Midr 

third,  fourth,  '  .    i  -n         j 

fifUi,  and  all  dlesex^  and  duly  made  and  published  his  last  will  and  tes- 
the  son  imd^sons  tament  in  writing,  bearing  date  the  28th  of  July,  1801, 
of  the  body  of      ^hJch  ^^g  executed  and  attested  in  the  manner  by  law  rc- 

j,  u,  Jj,  sever-  "^ 

ally,  successive-  quired  to  pass  freehold  estates  by  devise;  and  he  thereby 

mainder,oneaf-  gave  and  devised  all  his  manors,  messuages,  farms,  lands, 

theyaiid*eve"y  tenements,  and  hereditaments,  situate  and  being  in  the 

of  them  should  several  counties  of  Oxford  and  Middlesex ,  or  elsewhere  in 

be  m  senionty  ^     *^  ^ 

of  age  or  priori-  England  (except  his  shares  in  the  New  River  Company), 

udi^maie:— re-  unto  John  PoUexfen  Bastard,  Esq.,  John  Williams  Hope, 

J^"Jr2^nd!^^  Esq.,  and  C/mrles  Morice  Pole,  Esq.,  (now  Sir  Charkt 

third,  fourth,  Morice  Pole,  Bart.),  their  heirs  and  assigns,  to  the  uses 

fifth  and  other  .1/1.  \  1  t*   \  *\ 

daughters  of  J.  aftcr-mentioned — (that  is  to  say)— to  the  use  of  the  said 
and  successive^  testator's  SOU,  (the  plaintiff),  James  Haughton  Langston, 
ly,  in  tail  ge-      f^p  ^^^  durinff  the  term  of  his  natural  life,  without  im- 

neral: — ^remain-  °  •'  *^ 

der  to  devisor's    peachment  of  waste,  and,  from  and  after  the  determina- 

eldest  daughter,      .  *#»«••  1  •  •      1  •     !•/• 

M.  s,  L,  for  tion  of  that  estate,  by  forfeiture  or  otherwise,  m  his  life- 
deVto  ^er'Xs/,  time,  to  the  use  of  certain  trustees  therein  named,  and 
second,  third,      i\^q]^  heirs,  during  the  life  of  the  said  plaintiff— in  trust, 

fourth,  fifth,  and 

other  daughters  by  the  usual  ways  and  means,  to  preserve  the  contingent 
tiJ?generah~  uscs  and  estates  thereinafter  limited ;  M-ith  remainder  to 
dTe^"  w^nd  ^^^  "^^  ^^  ^'^®  second,  third,fourth,Jifth,  and  all  and  every 

and  other  other  the  son  and  sons  of  the  body  of  the  said  plaintiff  law- 

daughters  sue-  ,  ,  . 

cessiveiy,  with  fully  to  be  begotten,  severally,  successively,  and  in  remam- 
in^toii  gcneral^"  d^^,  one  after  another,  as  they,  and  every  of  them,  should 

their  respective 
issue : — remain- 
der to  devisor's  sister  in  fee: — Hcldf  that  (he /Irsi  or  eldest  son  of  the  devisur\s  son  /.  H,  L.  tool:  an 
estate  in  tail  male,  under  the  devise,  expectant  on  the  death  of  his  father  J,  77.  L»,  although  he  «^« 
not  named  or  enumerated  in  the  will. 
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be  in  seniority  of  age  or  priority  of  birth,  and  the  several  1828. 
and  respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing;  the  elder  of  such 
sons,  and  the  heirs  male  of  his  body,  to  be  always  preferred 
and  to  take  before  the  younger  of  such  son  and  sons  and 
the  heirs  male  of  his  and  their  body  and  bodies  issuing; 
with  remainder  to  the  use  of  the  said  testator's  second  and 
other  sons,  successively^  and  in  tail  male ;  with  remainder 
to  the  use  of  certain  other  trustees  therein  named,  their 
executors,  administrators,  and  assigns,  for  the  term  of  five 
hundred  years — upon  the  trusts,  and  for  the  intents  and 
purposes  thereinafter  mentioned ;  with  remainder  to  the 
use  of  the  ^r^,  second,  third,  fourth,  fifth,  and  all  and 
every  other  tiic  daughter  and  daughters  of  the  body  of 
the  said  plaintiff  lawfully  to  be  begotten,  severally,  succes- 
sively, and  in  remainder,  one  after  another,  as  they  and 
every  of  them  should  be  in  seniority  of  age  and  priority  of 
birth,  and  the  several  and  respective  heirs  of  the  bo<ly  and 
bodies  of  all  and  every  such  daughter  and  daughters  law- 
fully issuing,  the  elder  of  such  daughters,  and  the  heirs  of 
her  body,  to  be  always  preferred  and  to  take  before  the 
younger  of  such  daughter  and  daughters,  and  the  heirs  of 
her  and  their  body  and  bodies  issuing;  and,  for  default  of 
such  issue,  to  the  use  of  other  trustees  therein  named,  their 
executors,  administrators,  and  assigns,  for  and  during  the 
term  o{ ninety-nine  years,  upon  the  trusts,  and  for  the  intents 
and  purposes  thereinafter  mentioned ;  with  remainder  to 
the  use  of  the  said  testator  s  eldest  daughter,  Maria  Sarah 
Langston,  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  without  impeachment  of  waste;  and,  from  and 
after  the  determination  of  that  estate,  by  forfeiture,  in  her 
life-time,  to  the  use  of  the  trustees  thereinbefore  named 
for  preserving  contingent  remainders,  and  their  heirs,  dur- 
ing the  life  of  her  the  said  testator's  said  daughter,  in 
trust,  by  the  usual  ways  and  means,  to  preserve  the  contin- 
gent uses  and  estates  thereinafter  limited;  with  remainder 
to  the  use  of  the  Jirst,  second,  third,  fourth,  fifth,  and  all 
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1828.  and  every  other  the  son  and  sons  of  the  body  of  her  the 
said  testator's  said  daughter,  lawfully  to  be  begotten,  se- 
verally, successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  lawfully  issuing,  the  elder  of  such  sons,  and  the  heirs 
male  of  his  body,  to  be  always  preferred  and  to  take  before 
the  younger  of  such  son  and  sons,  and  the  heirs  male  of 
his  and  their  body  and  bodies  issuing;  and,  for  default  of 
such  issue,  to  the  use  of  other  trustees  therein  named,  their 
executors,  administrators,  and  assigns,  for  the  term  of  m 
hundred  years,  upon  the  trusts  and  for  the  intents  and 
purposes  thereinafter  mentioned;  with  remainder  to  the 
use  of  the  Jirsi,  second,  third,  fourth,  fifth,  and  all  and 
every  other  the  daughter  and  daughters  of  the  body  of 
her  the  said  testator's  said  daughter,  Maria  Sarah  Lang* 
stoUf  lawfully  to  be  begotten,  severally,  successively,  and 
in  remainder,  one  after  another,  as  they  and  every  of  diem 
should  be  in  seniority  of  age  and  priority  of  birth,  and  the 
several  and  respective  heirs  of  the  body  and  bodies  of  all 
and  every  such  daughter  and  daughters  latdully  issuing, 
the  elder  of  such  daughters,  and  the  heirs  of  her  body,  to 
be  always  preferred  and  to  take  before  the  younger  of 
such  daughter  and  daughters  and  the  heirs  of  her  and 
their  body  and  bodies  issuing;  and,  for  default  of  such  is- 
sue, to  the  use  of  the  said  testator's  daughter,  Elizabeth 
Catharine  Langston  (now  Elizabeth  Catharine  Barter), 
and  her  assigns,  for  her  life ;  and,  from  and  after  the  de- 
termination of  that  estate,  by  forfeiture  or  otherwise,  in  her 
life-time,  to  the  use  of  the  trustees  thereinbefore  named  for 
preserving  contingent  remainders,  and  their  heirs,  during 
the  life  of  his  the  said  testator's  said  daughter,  in  trust  to 
preserve  the  contingent  uses  and  estates  thereinafter  limit- 
ed ;  with  like  remainders  to  the  use  of  the  sons  of  the  said 
Elizabeth  Catherine  Langston  (now  Elizabeth  Catherine 
Barter),  and  their  heirs  male;  and,  for  default  of  such 
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issue,  to  olher  trustees  therein  named,  their  executors,  1828. 
administrators,  and  assigns,  for  the  term  of  seven  hun^ 
dred  years,  upon  certain  trusts  thereinafter  mentioned; 
with  like  remainders  to  the  use  of  the  daughters  of  the 
said  Elizabeth  Catherine  Langston,  (now  Elizabeth  Ca- 
therine Barter)^  and  the  heirs  of  their  bodies :  and,  for 
default  of  such  issue,  to  the  use  of  the  said  testator's 
daughter,  Caroline  Langston,  and  her  assigns,  for  her  life ; 
and,  from  and  after  the  determination  of  that  estate,  by 
forfeiture  or  otherwise,  in  her  Hfe-time,  to  the  use  of  the 
trustees  thereinbefore  named  for  preserving  contingent  re- 
mainders, and  their  heirs,  during  the  life  of  the  said  Caro- 
line Langston^  in  trust  to  preserve  the  contingent  uses  and 
estates  thereinafter  limited ;  and,  from  and  after  the  de- 
cease of  her  the  said  Caroline  Langston^  to  the  use  of  her 
sons  and  their  heirs  male ;  ah&,  for  default  of  such  issue, 
Co  the  use  of  other  trustees  therein  named,  their  executors, 
&€.,  for  the  term  of  eight  hundred  years,  upon  the  trusts, 
and  for  the  intents  and  purposes,  thereinafter  mentioned ; 
with  like  remainder  to  the  use  of  the  daughters  of  the  said 
Caroline  Langston^  and  the  heirs  of  their  bodies :  and,  for 
default  of  such  issue,  to  the  use  of  the  said  testator's  daughter, 
Agaiha  Sophia  Maria  Langston,  and  her  assigns,  for  her 
Hfe;  and,  from  and  after  the  determination  of  that  estate, 
hy  forfeiture  or  otherwise,  to  the  use  of  the  trustees  there- 
inbefore named  for  preserving  contingent  remainders,  and 
their  heirs,  during  the  life  of  her  the  said  testator's  said 
daughter,  Agatha  Maria  Sophia  Langston,  in  trust  to  pre- 
serve the  contingent  uses  and  estates  thereinafter  limited ; 
with  like  remainder  to  the  use  of  the  sons  of  her  the  said 
testator's  said  daughter,  Agatha  Maria  Sophia  Langston, 
and  their  heirs  male;  and,  for  default  of  such  issue,  to  the 
use  of  other  trustees  therein  named,  their  executors,  &c., 
for  the  term  of  nine  hundred  years,  upon  the  trusts,  and 
tar  the  intents  and  purposes,  thereinafter  mentioned;  with 
like  remainder  to  the  use  of  the  daughters  of  her  the  said 
testator's  said  daughter,  Agatha  Maria  Sojihia  Langston, 
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1828.         and  the  heirs  of  their  bodies :  and,  for  default  of  such  issue, 
to  the  use  of  the  said  tcstator*s  daughter,  Henrietta  Maria 
Langston,  and  her  assigns,  for  her  life;  and,  from  and  im- 
mediately after  the  determination  of  that  estate,  by  forfei- 
ture or  otherwise,  in  her  life-time,  to  the  use  of  the  trustees 
thereinbefore  named  for  preserving  contingent  remainders, 
and  their  heirs,  during  the  life  of  her  the  said  testator's 
said  daughter,  Henrietta  Maria  Langston^  in  trust,  to  pre- 
serve the  contingent  uses  and  estates  thereinafter  limited; 
with  like  remainder  to  the  use  of  the  sons  of  her  the  said 
testator's  said  daughter,  Henrietta  Maria  Langston,  and 
their  heirs  male;  with  remainder  to  the  use  of  other  trus- 
tees therein  named,  their  executors,  administrators,  and 
assigns,  for  the  term  of  one  thousand  years,  upon  tihe 
trusts  and  for  the  intents  and  purposes  thereinaiPter  men- 
tioned ;  with  like  remainder  to  the  use  of  the  daughters 
of  her  the  said  testator's  said  daughter,  Henrietta  Maria 
Langston,  and  the  heirs  of  their  bodies;  with  remain- 
der to  the  use  of  the  said  testator's  sixth,   and   other 
daughters  thereafter  to  be  bom,  successively,  in  tail  ge- 
neral; with  remainder  to  the  use  of  other  trustees  there- 
in named,  their  executors,  administrators,  and  assigns,  for 
the  term  of  one  thousand  Jive  hundred  years,  upon  the 
trusts,  and  to  and  for  the  intents  and  purposes,  thereinaf- 
ter mentioned ;  with  remainder  to  the  use  of  the  said  tes- 
tator's sister,  Sarahy  the  wife  of  Peter  Cazalet^  Esq.,  her 
heirs  and  assigns,   for  ever: — And  the  testator  did  by 
his  said  will  declare,  that  as  for  and  concerning  the  said 
term  otjite  hundred  years  by  his  said  will  limited  as  afore- 
said, the  same  term  was  limited  unto  the  said  trustees 
thereof,  their  executors,  administrators,  and  assigns,  upon 
trust,  that,  in  case  there  should  be  no  son  of  the  body  of 
the  said  plaintiff,  James  Haughton  Langston^  nor  any  fiitare 
son  of  his  the  said  testator's  own  body ;  or,  there  being 
any  such  son  or  sons,  if  he  and  they  should  all  die  without 
issue  male,  before  any  of  them  should  attain  the  age  of 
twenty-one  years,  and  there  should  be  two  or  more  daugh- 
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ters  of  the  body  of  his  the  said  testator's  said  son,  the  said         1828. 
plaintiffi  James  Haughton  Langston,  then  they  the  same 
tnisteesi  and  the  survivor  of  them,  and  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor,  should,  after 
the  decease  of  his  the  said  testator's  said  son,  the  said 
plaintiff,  James  Haughton  Langston,  and  such  failure  of 
issue  male  of  Ms  body,  and  of  his  the  said  testator's  own 
body  as  aforesaid,  by  mortgage,  or  sale^  or  other  disposi- 
tion of  all  or  any  part  of  the  premises  comprised  in  the 
said  term  of^9^  hundred  years,  or  by  the  rents  and  profits 
thereof,  or  by  any  other  ways  or  means  whatsoever,  levy 
and  raise  such  sum  and  sums  of  money  for  the  portion  and 
portions  of  all  and  every  such  daughter  and  daughters 
(aiher  than  and  besides  an  eldest  or  only  daughter)  as 
thereinafter  mentioned;  that  is  to  say,  in  case  there  should 
be  but  one  such  daughter,  not  being  an  eldest  or  only 
daughter,  the  full  sum  of  S0,000/.  for  the  portion  of  such 
one  daughter,  to  be  paid  to  such  one  daughter,  at  the  age 
of  twenty-one  years,  or  day  of  marriage,  which  should  first 
happen  after  the  commencement  of  the  said  term  of  five 
hundred  years  in  possession ;  but  if  such  only  daughter 
should  have  attained  such  age,  or  be  married,  before  such 
commencement,  then  to  be  paid  to  her  immediately  after 
such  commencement: — and  if  there  should  be  two  or 
more  such  younger  daughters,  then  the  sum  of  40,000/. 
for  the  portions  of  such  two  or  more  of  them,  and  to  be 
paid  and  divided  unto  or  between  and  among  them,  or 
any  one  or  more  of  them,  and  to  be  payable  at  such 
days  or  times,  and  in  such  parts,  shares,  and   propor- 
tions, and  subject  to  such  provisoes,  conditions,  and  li- 
mitations over  (such  limitations  over  to  be  for  the  benefit 
of  some  or  one  of  them),  as  he  the  said  plaintifi^,  James 
Hamghion  Zjangston,  at  any  time  or  times  during  his  life, 
by  any  writing  or  writings,  with  or  without  power  of  revo- 
cation and  new  appointment,  sealed  and  delivered  by  him 
in  the  presence  of  and  attested  by  two  or  more  credible 
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1828.  witnessesi  or  by  his  last  will  and  testament  in  writing,  or 
any  codicil  thereto,  signed  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  should  direct  or  ap- 
point; and  for  want  of  such  direction  or  appointment,  to 
be  paid,  to  such  two  or  more  younger  daughters,  and  to  be 
shared,  and  divided  between  and  among  them,  and  in  equal 
parls,  shares,  and  proportions,  share  and  share  tSalkt, 
Then,  after  directing  the  times  and  mode  of  payment,  k 
was  provided^  that  if  any  such  younger  daughter  should 
depart  this  Hfe»  or  become  an  eldest  duughier^  and  as  suck 
become  enHUed  in  possession  to  the  said  manors  and 
other  hereditaments  diereiubefore  devise^  before  she 
should  attain  her  age  of  twenty-one  years,  or  be  married 
or  b^ore  such  other  time  or  times  as  should  or  ndght  be 
appointed  for  the  payment  of  her  or  their  portion  or  por- 
tions as  aforesaid,  the  portion  or  sum  of  money  prodded 
for  each  suck  daughter  or  daughters  so  dying  or  beeomit^ 
an  eldest  daughter  y  should  from  time  to  time  go  and  aemne 
to  the  survivors  or  survii^or,  and  others  or  other  of  the  sud 
younger  daughters,  and  shouU  be  equally  elided  between 
such  surviyors  or  others  of  them  (if  more  than-  one)  share 
and  share  alike,  and  the  same  should  be  paid  and  payable 
at  such  respective  days  and  times,  and  should  go  in  the 
same  manner  to  such  surviving  and  other  daughter  and 
daughters  as  thereby  provided  and  declared  touching  their 
original  portion  or  portions:  and  m  case  of  the  death  of 
any  other  or  others  of  the  said  daughters,  or  if  any  other 
or  others  of  them  should  become  an  eldiest  daughter,  and 
entitled  as  aforesaid,  before  she  or  they  should  have  at- 
tained such  ages  or  times  as  aforesaid,  then  all  and  every 
such  accruing  or  surviving  share  and  shares  shocM,  from 
time  to  time,  again  be  subject  and  liable  to  such  finrffaer 
right,  chance,  contingency,  or  condition  of  accruer  or  sur- 
vivoitship  to  the  surviviors  and  survivor,  and  others  aad 
other  of  the  said  younger  daughters,  as  thereinbefore  die- 
dared  touching  her  or  their  original  portion  or  portions ; 
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provided)  nevertheless,  that  if  the  said  younger  daughters  1828. 
should  be  reduced  to  one,  there  should  not  be  raised  for 
the  portion  of  such  one  younger  daughter,  by  reason  of 
any  such  survivorship,  any  sum  or  sums  that  would  in  the 
whole  exceed  the  principal  sum  of  ^|000/.  Then  follow- 
ed provisions  for  the  maintenance  and  education  of  the 
younger  daughters,  out  of  the  interest  of  the  money  to  be 
raised,  and  a  proviso  for  determining  the  said  term  of  five 
hundred  years  on  the  satisfaction  of  the  several  trusts 
thereinafter  mentioned  concerning  the  same.  And  as  to, 
for,  and  concerning  the  said  term  of  ninety-nine  years 
tfaereinbelbre  limited  to  trustees,  he,  the  said  testator, 
therein  declared  that  the  same  term  was  limited  unto  them, 
their  executors,  administrators,  and  assigns,  upon  trust, 
that  in  case  there  should  be  no  son  or  daughter  of  the 
body  of  him  the  said  plaintiff,  James  Haughton  Langsion, 
nor  any  future  son  of  the  said  testator's  body,  or  there 
being  any  such  son  or  sons,  daughter  or  daughters,  if  all 
and  every  such  son  and  sons  should  depart  this  life  without 
issue  male,  and  all  and  every  such  daughter  and  daughters 
should  depart  this  life  without  issue,  before  any  of  them 
should  attain  his,  her,  or  their  age  or  ages  of  twenty-one 
years,  then,  they,  the  same  trustees,  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  should,  after  the  decease  of  the  said  plain- 
tiff, James  Haughton  Langston,  and  such  failure  of  issue, 
as  aforesaid,  by  mortgage  or  sale,  or  other  disposition  of  all 
or  taay  part  of  the  hereditaments  comprised  in  the  said 
term  of  ninety-nine  years,  or  by  the  rents  and  profits  there- 
of, or  by  any  other  ways  and  means,  levy  and  raise  for  the 
use  and  benefit  of  each  of  the  said  testator's  youngest 
daughters,  EUzabeth  Catherine  Langston,  Caroline  Lang- 
atoll,  Agcdha  Maria  Sophia  Langsion,  and  Henrietta  Mor 
ria  Langstonf  respectively,  or  such  of  them  as  should  not 
from  time  to  time  be  in  the  actual  possession  of,  or  entitled 
to,  the  said  hereditaments,  under  and  by  virtue  of  the  li- 
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1828.  mitations  contained  in  the  said  will,  for  and  during  the 
term  of  their  respective  natural  lives,  an  annuity  or  yearly 
sum  of  500/.,  clear  of  all  deductions,  and  should  pay  the 
same  unto  them,  the  said  testator's  said  youngest  daugh-? 
ters  reapectively,  or  their  respective  assigns,  by  equal  half 
yearly  payments,  on  the  twenty-fifth  day  of  JlforcA,  and 
twenty-ninth  day  of  September^  in  every  year,  and  should 
make  the  first  payment  thereof  on  such  of  the  said  days  as 
should  next  happen  after  the  commencement  of  the  said 
term  of  ninety-nine  years  in  possession : — Provided  further, 
that  in  case  there  should  be  no  son  or  daughter  of  the  bo- 
dy of  her  the  said  testator's  said  daughter,  Maria  Sarah, 
or  there  being  any  such  son  or  sons,  daughter  or  daugh- 
ters, if  all  and  every  of  such  son  and  sons  should  depart 
this  life  without  issue  male,  and  all  and  every  such  daugh- 
ter and  daughters  should  depart  this  life  without  issue,  be- 
fore any  of  them  should  attain  the  age  of  twenty-one  years, 
and  if  the  said  testator's  said  youngest  daughters,  Carothe, 
Agatha  Maria  Sophia,  and  Henrietta  Maria,  or  any  of 
them,  should  be  then  living,  then  upon  trust  that  they,  the 
same  trustees,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  should,  after 
the  several  deceases  of  the  said  plaintiff,  James  Haughton 
Langston,  and  the  said  testator's  daughter,  Maria  Sarah, 
and  failure  of  all  such  issue  as  aforesaid,  by  the  ways  and 
means  aforesaid,  levy  and  raise  for  the  use  and  benefit  of 
each  of  them  the  said  testator's  said  three  youngest  daugh- 
ters, Caroline,  Agatha  Maria  Sophia,  and  Henrietta  Maria, 
respectively,  or  such  of  them  as  should  not  from  time  to  time 
be  in  the  actual  possession  of  or  entitled  to  the  said  manors 
and  other  hereditaments,  under  and  by  virtue  of  the  limita- 
tions contained  in  the  said  will,  for  and  during  the  term  of 
their  respective  natural  lives,  a  yearly  sum  of  SOO/1,  deieur 
of  all  taxes  and  deductions  whatsoever,  over  and  above  the 
said  annuity  or  clear  yearly  sum  of  500/.  thereinbefore  pro- 
vided for  each  of  them  the  said  testator's  said  youngest 
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daughters,  and  should  pay  the  same  unto  them  the  said  1828. 
testator's  said  three  youngest  daughters  respectively,  or 
their  respective  assigns,  by  equal  half-yearly  payments,  on 
such  days  and  times,  and  together  with  the  said  annuities 
or  dear  yeariy  sums  of  500/.  thereinbefore  provided  for 
each  such  youngest  daughter,  and  in  manner  thereinbefore 
directed  touching  the  said  respective  annuities  of  500/.: — 
Provided  further,  that,  in  case  any  of  them  his  said  young* 
est  daughiersy/br  whom  annuities  were  thereinbefore  pro- 
vided, should  become  entitled  in  possession  to  the  said  ma- 
nors and  other  hereditaments  thereinbefore  devised,  by 
virtue  of  the  limitations  contained  in  the  said  will,  then 
and  in  such  case,  and  from  thenceforth,  the  said  annuities 
or  clear  yearly  sums  thereinbefore  provided  for  such  davgh- 
ter  or  daughters  respectively,  so  becoming  entitled  as  afore* 
said,  should  cease,  determine,  and  be  no  longer  paid  or 
payable:  Provided  further,  that  after  payment  of  the  se- 
veral annuities  thereinbefore  provided  for  his  said  young* 
est  daughters,  and  all  arrears  thereof  respectively,  the  re- 
sidue and  overplus  of  the  rents  and  profits  (if  any)  should 
be  had  and  received  by  the  person  and  persons  respective- 
ly, who,  for  the  time  being,  should  be  next  entitled  to  tlie  ' 
reversion  or  the  remainder  of  the  said  premises  immediately 
expectant  on  the  determination  of  the  said  term  of  ninety- 
nine  years,  to  and  for  her  and  their  own  use  and  bopefit. 

The  testator  then  proceeded  to  declare  the  trusts  re- 
lating to  the  several  terms  of  six  hundred,  seven  hun- 
dred, eight  hundred,  nine  hundred,  and  one  thousand 
year8>  similar  to  those  of  the  term  of  iive  hundred  years, 
vf;r.forraisiDg annuities  and  portions  for  the  younger  daugh- 
ters of  the  testator's  five  daughters:  ''  and  as  to,  for,  and 
concerning,  the  said  term  of  one  thousand  five  hundred 
years  thereinbefore  limited  to  trustees,  he,  the  said  testa- 
tofy  thereby  declared  that  the  said  term  was  so  limited  un- 
to them,  their  heirs  and  assigns,  upon  trust,  that,  in  case 
there  should  be  no  son  or  daughter  of  the  body  or  respect* 


rm 


CASES  IN  MICHAELMAS  TERM, 


1828. 


ive  bodies  of  the  said  plaintiff,  James  Haughtan  Langsiom, 
or  of  the  said  testator's  then  present  daughters,  or  of  any 
of  them,  nor  any  future  son  or  daughter  of  the  said  testa* 
tor's  body,  or,  there  bemg  any  such  son  or  sons,  daughter 
or  daughters,  if  all  and  every  such  son  and  sons  should 
depart  this  life  without  issue  male,  and  all  and  every  such 
daughter  and  daughters  should  depart  this  life  without  issue, 
before  any  of  them  should  attain  his,  her,  or  their  respective 
age  or  ages  of  twenty-one  years,  then  they  the  said  trustees, 
and  the  survivor  of  them,  and  the  executors,  administrat(»s, 
and  assigns  of  such  survivor,  should,  within  the  space  of 
twelve  calendar  months  after  the  several  deceases  of  the 
said  plaintiff,  and  the  said  testator's  said  then  present 
daughters,  and  failure  of  all  such  issue  as  last  aforesaid, 
by  mortgage  or  sale,  or  other  disposition,  of  all  or  any  part 
of  the  said  premises  to  be  comprised  in  the  said  term  of 
one  thousand  five  hundred  years,  or  by  the  rents  and  pro- 
fits thereof,  or  by  any  other  ways  or  means,  levy  and  raise 
the  sum  of  80,000/.,  of  lawful  money  of  Oreat  Britain, 
together  with  interest  for  the  same  from  the  commence- 
ment of  the  said  term  of  one  thousand  five  hundred  yean 
in  possession,  after  the  rate  of  4/.  by  the  year  for  each  sum 
of  100/.,  and  should  pay,  apply,  and  dispose  of  the  same  in 
manner  thereinafter  mentioned,  (that  is  to  say),  one  moie< 
ty  thereof  unto  the  testator's  sister,  Mary  Ann,  the  wife  of 
George  Arnold  Arnold,  Esq.,  her  executors,  administra- 
tors, and  assigns,  and  tlic  other  moiety  thereof  unto  his 
nephew,  Haughtoti  Farmer  Okeover,  of  Okeocer,  in  the 
county  of  Stafford,  Esq.,  his  executors,  administrators,  and 
assigns : — and  in  the  said  will  is  contained  a  power  or  pro* 
viso  enabling  the  said  plaintiff  «/am^^  Haughtan  Langston, 
by  any  deed  or  deeds,  or  by  his  last  will  and  testament  in 
writing,  or  by  any  codicil  thereto,  to  be  by  him  signed, 
sealed,  and  published  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses,  to  grant,  limit,  and  ap- 
point, any  rent  or  annual  sum,  not  exceeding  in  the  whole 
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the  clear  yearly  sum  of  1 000^,  to  be  iasuing  and  payable  out         1828. 
of  all  or  any  part  of  the  manors,  messuages,  farms,  lands, 
tenements,  tithes,  and  hereditaments,  thereinbefore  devis- 
ed, unto  any  woman  or  women  he  should  marry  or  take  to 
wife,  for  and  during  the  life  or  lives  of  such  woman  or  wo- 
men respectively,  for  or  in  the  nature  of  her  or  their  joint- 
ure or  jointures,  and  ih  bar,  or  without  being  in  bar,  of 
dower^  such  rent  or  annual  sum  to  take  effect  from  the 
death  of  him  the  said  plaintiff,  Jame^  Haugkion  Ijang^toH, 
and  to  be  payable  half-yearly  or  quarterly,  on  or  at  such 
days  or  times  as  he  should  think  fit.     And  the  said  tes- 
tator thereby  also  provided  and  directed,  that  it  should 
be  lawful  for  the  said  plaintiff,  from  time  to  time,  during 
his  natural  life,  in  case  there  should  be  any  child  or  child- 
ren of  his  body  lawfully  begotten,  other  than  and  hemdcM 
an  eldest  or  only  son^  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  by  him  sealed  and  deKvered 
in  the  presence  of,  and  attested  by  two  or  more  credible 
witnesses,  with  or  without  power  of  revocation,  or  by  bis 
last  will  and  testament  in  writing,  to  be  by  him  signed, 
sealed,  and  published,  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses,  to  charge  all  or  any  pari 
of  the  said  manors^  messuages,  farms,  lands,  tenements, 
tithes,  and  hereditaments  thereinbefore  devised,  with  and 
Jhr  the  raising  caul  payment  ofsmy  principal  sum  or  sums 
of  money,  not  exceeding  in  the  whole  the  gross  earn  ijf 
25,000/.  for  the  portion  or  portions  of  any  one^  two^  or 
more  of  the  younger  son  or  sons  or  daughter  or  daughters ^ 
of  the  body  of  him  the  said  plaintiff  lawfully  to  be  begotten, 
born  in  his  life-time,  or  within  due  time  after  bis  decease, 
to  be  paid  and  payable  unto,  and  to  vest  in,  such  younger 
8on  or  sons,  daughter  or  daughters,  respectively,  at  such 
time  or  times,  and  in  such  shares  and  proportions,  with 
such  clauses  of  survivorship,  and  in  such  manner,  as  he 
the  said  plaintiff  should,  by  such  deed  or  deeds»  instru- 
ment or  instruments  in  writing,  or  last  will  and  testament. 
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1828.        to  be  executed  and  attested  as  aforesaid,  direct,  limit,  and 
"^"""^       appoint;  and  also  to  charge  the  same  premises,  <ir  any 
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«•  part  thereof,  with  or  for  the  payment  of  any  man  or  dams 

of  money,  yearly  or  otherwise,  as  he  should  think  "fil^  fyt 
the  maintenance  of  such  younger  son  or  sons^  or  daughter 
or  daughters,  from  the  time  of  his  death  until  soeh  pbr* 
tion  or  portions  respectively  should  become  payl^lei  liot 
exceeding  the  interest  of  such  portions,  after  die  rate  of 
a*  per  cent,  per  ammrnf  and  the  more  effectually' to  se^ 
cure  and  enforce  the  raising  and  due  payment  of  sadi 
principal  sum  or  sums  of  money,  not  exceeding  in  the 
whole  the  said  sum  of  25,000if.,  as  the  plaintiff  Should 
think  fit  and  be  entitled  to  charge  as  aforesaid,  the  testator 
thereby  willed  and  declared,  that  it  should  be  lawful  fin* 
the  plaintiff,  by  the  same,  or  by  any  such  like  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  to  seil- 
cd  and  delivered  as  aforesaid,  or  by  such  his  last  witt  and 
testament,  to  be  so  signed,  sealed,  and  published,  as  afore- 
said, to  limit  and  appoint,  by  way  of  demise  or  mortgage, 
the  hereditaments  and  premises  he  should  so  charge,  to 
any  person  or  persons,  for  any  term  or  number  of  years, 
without  impeachment  of  waste,  for  the  purpose  of  raising 
and  securing  such  portion  or  portions  and  maintenttice, 
so  as  the  term  and  estate  to  be  appointed  by  way  of  any 
such  demise  or  mortgage  should  be  made  redeemable  on 
full  payment  of  the  portion  or  portions  and  maintenance, 
which  should  be  so  charged  by  virtue  of  the  said  power, 
by  the  person  or  persons  who  for  the  time  being  should 
be  entitled  to  the  next  estate  in  remainder,  dther  at  law 
or  in  equity,  on  and  in  the  premises  so  to  be  limited  and 
appointed  by  way  of  demise  or  mortgage  as  aforesaid : — and 
the  said  testator  thereby  further  willed  and  directed,  that, 
in  like  manner,  it  should  be  lawful  for  each  of  them  fan 
said  daughters  thereinbefore  named,  to  whom  estates  Ibr 
life  in  his  said  devised  estates  were  thereinbefore  limited, 
when  and  as  they  should  respectively  be  in  the  actual  pos* 


IN  THE  NINTH  YEAR  OF  GEO.  IT.  503 

sesuon  of  his  said  devised  estates,  in  case  there  should  be  1828. 
aay  cUld  orchiUran  of  their  respective  bodies  lawfully 
bqpotten,  €iker  than  and  bestdeg  an  eldest  or  only  son,  by 
any  sudi  or  die  like  deed  or  deeds,  instrument  or  instru- 
menta  in  wrkiiig,  to  be  executed  and  attested  as  aforesaid, 
or  by  their  respective  last  wills  and  testaments,  or  any 
writing  or  writings  of  appointment  in  the  nature  thereof, 
to  be  signed,  sealed,  and  published  as  aforesaid,  to  charge 
all  or  any  part  of  the  said  devised  estates,  with  and  for 
the  raising  and  payment  of  any  sum  or  sums  of  money, 
not  exceeding  in  the  whole  the  gross  sum  of  25fl00l.,  for 
the  portion  or  portions  of  any  one,  two,  or  more  of  their 
respective  younger  childreut  with  the  like  power  of  pro- 
viding maintenance,  and  limiting  a  term  of  years  for  rais* 
ing  th/B  said  portion  or  portions  and  maintenance,  and  in 
such  and  the  like  manner,  to  all  intents  and  purposes,  as 
theseiidbefore  directed  with  respect  to  the  portion  or  por- 
tions of  the  younger  son  and  sons,  and  daughter  and  daugh- 
ters, of  the  said  plain  tiff^  James  Haughton  Langsion.  And 
the  testator,  by  his  said  will,  gave  all  the  residue  of  his  per- 
sonal estate  unto  the  pluntiff,  if  and  when  he  should  attain 
the  age  of  twenty-one  years;  but,  if  he  should  die  under 
that  age,  leaving  a  child  or  children,  then  to  such  child, 
or  if  more  than  one,  to  such  children  equally;  but,  if  the 
plaintiff  should  die  under  the  age  of  twenty-one  years,  and 
there  should  be  no  son  or  daughter  of  his  body,  living  at 
the  time  of  his  death,  then  to  the  testator's  said  daughters 
equally. 

'/  The  said    John  Langsion,    the  testator,  departed 
this  life  in  February,  181S,  leaving  the  plaintiff,  James 

» 

Houghton  Langston,  his  only  son  and  heir-at-law,  (then 
a  mincHT  and  a  bachelor),  and  the  testators  said  several 
daD^ters^  him  surviving,  having  previously  made  three 
codidls  to  his  said  will,  the  last  of  which  bears  date  in 
February,  181S,  but  none  of  them  making  the  least  varia- 
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1828.         tion  in,  or  in  any  manner  affecting,  the  above-menticHied 
limitations  of  his  real  estates. 

''  The  plaintiffi  Jame$  Haughion  Langstan  attained 
the  age  of  twenty-one  years  in  May,  181 7,  and  has  since 
that  time  intermarried,  cuid  had  issue  by  his  vife  twoMns, 
€ia*  Henry  Langstout  his  eldest  or  first-born  aon,  and 
Eiiward  Langsion,  his  second-bom  son. 

"  The  testator  had  no  son  other  than  the  plaintiff  at  or 
after  the  date  of  the  said  will.** 

The  question  for  the  opinion  of  the  Court  was — Whe- 
ther the  said  Henry  Langston,  the  first  son  of  the  tes- 
tator's son,  James  Haughion  Langston,  took  any  and  what 
estate  under  the  testator's  will. 

.    The  case  came  on  for  argument  on  a  former  day  in  this 
Term. 

Mr.  Serjeant  Taddy,  for  the  plaintiff. — Henry  Ltrng- 
Stan,  the  plaintiff's  first  or  eldest  son^  takes  an  estate  tail  io 
the  premises  devised,  under  the  literal  construction  of  die 
will,  without  the  transposition  or  insertion  of  any  word ;  and 
if  not,  he  would  clearly  be  entitled  to  take,  from  the  intent 
of  the  devisor,  which  is  manifest  throughout  the  whole  of 
the  will.  The  devise  is  in  fact  in  strict  settlement,  widi 
the  omission  of  the  word  Jirst.  Wills  must  be  construed 
according  to  common  understanding,  and  the  general  intent 
of  the  devisor,  to  be  derived  from  the  whole  of  the  will.  If 
the  limitation  had  been  to  the  sons  of  the  body  of  the  plain- 
tiff severally  and  successively,  there  can  be  no  doubt  but 
that  the  eldest  must  have  taken.  Estates  tail  are  given  to 
the  second,  third,  fourth,  fifth,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  the  plaintiff,  severally,  succes- 
sively, and  in  remainder,  one  after  another,  as  they  should 
be  in  seniority  of  age  or  priority  of  birth.  There  b  nothing 
in  the  will  to  limit  the  estate  to  younger  sons,  and  if  the  eld- 
est does  not  take  first,  the  words  *'  all  and  every  other  the 
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sonSy  as  they  shall  be  in  seniority  of  age"  will  be  altogether  1928. 
inoperative;  the  words  are  *'  all  and  every  other  the  son  and 
sons*'  and  not ''  all  and  every  other  the  younger  son  or  sons.'* 
All  and  every  the  sons  must  of  necessity  include  all,  whe- 
ther the  first  be  mentioned  or  not,  and  the  words,  ^'  severally 
and  saccessively**  cannot  be  rejected,  although  the  enumera- 
tion of  the  second,  third,  fourth,  and  fifth  sons,  may  be  con- 
sidered as  an  unnecessary  specification.  Seniority  of  age, 
and  priority  of  birth,  must  clearly  refer  to  the  first  or  eldest 
son.  It  is  a  general  rule  in  the  construction  of  wills,  that 
the  full  meaning  must  be  given  to  every  word  contained  in 
them ;  and  here  the  whole  of  the  will  is  framed  on  the  sup- 
position that  the  plaintifTs  eldest  son  was  to  take  the  first 
estate.  The  state  of  the  family  must  be  looked  at.  The 
plaintiff  was  the  testator's  only  son  at  the  time  the  will  was 
made,  but  he  had  several  daughters.  The  devisor  first  made 
provision  for  all  the  plaintiff's  sons  and  daughters,  and  the 
provision  for  the  daughters  is  on  failure  of  issue  male.  The 
sum  of  £5,000/.,  which  the  plaintiff  or  the  daughters  of  the 
devisor,  in  case  they  should  succeed  to  the  estate,  are  au- 
thorized to  raise,  is  only  in  case  there  should  be  any  child 
or  children  of  his  or  their  bodies  other  than  and  besides 
an  eldest  or  only  son,  and  which  sum  was  to  be  distributed 
among  their  younger  children.  If,  therefore,  it  should 
be  held  that  the  plaintiff's  eldest  son  takes  no  estate,  no 
provision  can  be  made  for  the  younger  children,  and  it 
is  quite  clear  that  the  testator  meant  that  the  eldest  daugh- 
ter should  only  take,  in  case  there  should  be  no  son,  and 
in  the  event  of  her  taking,  he  made  provision  for  the  younger 
daughters ;  but  if  the  plaintiff's  eldest  son  is  not  deemed  en- 
titled to  take  under  this  devise,  he  and  his  issue  will  be  left 
pennyless,  whilst  Edward  Langston,  the  plaintiff's  second 
son,  will  not  only  have  the  estate,  but  the  S5,000/.  which 
was  to  be  raised  for  the  portion  of  the  younger  children. 
The  Court,  therefore,  in  order  to  give  effect  to  the  inten- 
tion of  the  testator,  will  imply  that  he  meant  to  give  an  es- 
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1828.         tate  tail  to  the  first-born  son  of  his  own  son.     The  case 
that  bears  the  nearest  resemblance  to  the  present  is  that 
of  Clements  v.  Paske  (a).    There,  on  a  devise  to  A.  for  life, 
and  after  his  decease  to  the  first  and  eldest  son  of  the  bo- 
dy of  his  (the  testator's)  nephew,  lawfully  issuing  or  issued, 
and  for  default  of  such  issue  then  likewise  to  the  second, 
third,  and  every  other  son  of  his  nephew  successively  and 
in  remainder  one  after  another  as  they  should  be  in  senio- 
rity of  age,  and  the  several  and  respective  heirs  m^le  of 
the  body  of  every  such  second,  third,  and  every  other  sod 
or  s(»is,  the  eldest  of  such  sons  and  the  heirs  male  of  his 
body  being  always  preferred  before  the  younger : — it  wss 
decided  that  the  nephew  took  an  estate  tail  by  implication, 
in  order  to  effectuate  the  general  intent,  and  let  in  the  de- 
scendants of  the  first  son.    In  Doe  d.  James  v.  HaUeit  (^)i 
the  Court  went  much  further,  to  give  effect  to  the  general 
intent  of  the  testator,  than  is  necessary  to  be  done  here* 
There,  the  testator  devised  lands  to  the  use  of  A.^  only  sur- 
viving son  of  «/•  /S'.,  for  life,  and  to  his  first  and  other  sons, 
&c.,  and  for  default  of  such  issue  to  the  use  of  the  first, 
second,  and  of  all  and  every  other  son  and  sons  of  «/^»  S.  law** 
fully  to  be  begotten^  and  the  heirs  male  of  the  body  of  such 
first  and  other  sons,  with  proviso  that  the  said  A.  and  his 
first  and  other  sons,  and  also  the  first  and  other  sons  here* 
after  to  be  bom  of  the  said  J.  S,  should  reside  at  the  fiunily 
house,  &c.:  and  it  was  held,  that  the  second  son  of  Jl  &, 
born  before  the  date  of  the  wiU,  should  take  upon  the 
death  of  A.  without  issue;  and  Lord  EUenborough  there 
said  {c):  '^  It  would  be  a  matter  of  the  deepest  regret,  if, 
in  consequence  of  the  joint  effect  produced  by  the  blunder 
of  the  testator  and  the  neglect  of  his  attorney,  we  were 
compelled  to  put  a  construction  on  this  will  which  would 
defeat  the  testator's  intention,  and  exclude  those  whom 
he  meant  to  make  the  objects  of  his  bounty.     I  caD  it  a 

(«)  I  Mau  &  Sclw.  130,  n.        {b)  1  Mau.  &  Selw.  124.        (c)  Id.  13J. 
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blunder  of  the  testator,  because,  if  he  had  read  OTer  his  1828. 
vrill  with  attention  before  he  executed  it,  he  must  have 
perceived  that  he  had  misdescribed  William  Head  as  the 
mly  surviving  son  of  Sir  Thomas,  at  the  time  when  ano- 
ther son,  Walter  James,  then  nine  years  old,  was  in  be- 
ing, and,  as  is  stated,  was  then  personally  known  to  him. 
It  was  also  a  neglect  on  the  part  of  his  attorney  in  not 
making  inquiries,  after  such  a  lapse  of  time  as  intervened 
between  the  first  and  second  will,  whether  the  state  of  his 
fiunily  had  undergone  any  alteration.  But  I  disclaim  all 
considerations  of  this  sort  in  the  present  instance,  and  am 
iriffing  that  the  conjoint  omissions  of  the  testator  and  his 
iCtomey  should  have  their  full  legal  effect.  The  will 
most  stand  or  fall  according  to  the  language  of  it,  but  I 
diink  that  language  will  not,  upon  a  fair  construction  of 
it,  disappoint  the  intention  of  the  testator.  The  first  mis- 
take is  in  the  description  of  William  Head,  as  the  only 
lurnving  son.  Now  he  was  not  the  only  son,  for  there 
iras  another  living,  of  the  age  of  nine  years.  But  how 
does  that  mistake  affect  or  control  the  subsequent  limits- 
don?  The  limitation  is  to  the  use  of  the  first,  second, 
and  all  and  every  other  son  and  sons,  &c.,  that  is,  who,  at 
the  death  of  William  Head,  would  become  first  son. 
Therefore,  Walter  James  is  certainly  within  the  compre- 
hension of  the  words;  there  is  only  a  misdescription  of  the 
first  taker.  Then  come  the  words  **  lawfully  to  be  be- 
gotten," which  would  give  rise  to  a  material  question,  if  it 
bad  not  been  settled  by  a  series  of  authorities,  and  im- 
peached-by  none,  that,  ^'  to  be  begotten"  mean  the  same 
as  "  begotten,"  embracing  all  those  whom  the  parent  shall 
have  begotten  during  his  life,  quos  procreaveriL  It  was  so 
considered  in  Hewet  v.  Ireland  (a),  and  it  was  there  said, 
that  as  procreaiis  takes  in  children  to  be  begotten,  and  j^ro- 
creandis  includes  children  then  begotten;  so  the  words, 
'*  which   shall  be  begotten,"  upon  which   the  question 

(c)  I  Pcerc  Wms.  426. 
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1828.  turned  in  that  case^  should  rdbtte  to  the  death  of  the 
parent;  and  then  the  daughter  bom  before  the  settlemeiit 
should  be  included  under  that  description."  In  equity,  an 
elder  son  may  be  considered  as  a  younger,  for,  in  Huit  ▼. 
Doidge  (a),  the  Court  said^  no  question,  but  where  a  pro- 
vision is  made  by  a  father,  either  by  will  or  settlement,  for 
younger  children,  an  elder,  unprovided  for,  shall  be  deemed 
such;  and  the  ground  is,  that  every  branch  shall  be  pKO- 
vided  for,  the  Court  not  considering  the  words  elder  or 
ymmger.  So,  in  Betde  v.  Bealcy  the  Court  said  (6)^  sn 
eldest  daughter,  though  first  bom,  when  there  is  a  sod, 
has  been  often  ruled  to  be  as  a  younger  child;  and  that  doc* 
trine  was  assented  to  by  the  Court  in  Butler  t.  Dmh 
eombe  (c) ;  and,  in  Doe  d.  Le  ChevtMer  v.  Huihwaiie  (iQ, 
where  the  devise  was  to  S.  H.  hj  name,  but  by  descfip* 
tion  to  /•  H,y  who  was  the  second  son  of  the  devisor,  the 
Court  were  of  opinion  that  evidence  of  the  atate  of  his 
&ni3y  was  admissible  to  shew  whether  or  not  he  iiad  aM« 
taken  the  name  of  the  devisee,  and  that,  upcm  audi  esi* 
dence  being  given,  the  Jury  might  find  whether  he  bad 
made  a  mistake  in  the  name  or  in  the  descripttOB.  Hers, 
the  manifest  object  of  the  testator  was  to  provide  for  bis 
gnly  son  and  his  issue,  aud  all  the  other  parts  of  the  will 
are  ancillary  and  subordinate  to  such  intent;,  and  the  moe- 
ly  enumerating  the  second,  third,  fourth,  and  fifth  sons  ctn- 
not  control  the  expression  '^  all  and  every  other  the  son 
and  sons  of  the  plaintiff,  according  to  seniori^  of  age  or 
priority  of  birth;'*  and  it  is  equally  clear  that  the  daugbten 
were  only  to  take  in  case  there  should  be  no  zatu 

Mr.  Serjeant  Wilde^  cotdra. — The  plaintiff's  eldest  son 
takes  no  estate  under  the  will,  or,  even  if  he  can  be  deeand 
to  do  so,  he  can  only  take  it  after  the  fifth  aon^  ]bat  it 
has  been  assumed,  that  the  will  is  ftamed  with  a  view  las 


(a)  2  Vez.  203,  n.  (r)  Ibid.  451. 

(6)  1  Peere  Wms.  245.  (rf)  3  Born.  &  AW.  632. 
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general  proirinoii  for  the  testator's  family;  but  that  is  TM»t  19^. 
so,  ibr  its  proTisions  are  arbitrary,  and  nothing  ean  be  col- 
lected as  to  the  devisor's  general  intent : — neither  is  the  will 
firamed  aecording  to  ordinary  or  general  terms,  for  the 
testator  first  provides  for  his  own  son,  next  for  his  son*s 
soBs^  except  the  eldest,  afterwards  for  his  son's  daugh- 
ten,  and  lastly  for  his  own  daughter  and  her  issue  in 
taiL  Besidea,  he  gave  a  larger  estate  to  the  daughters 
of  daughters  than  to  the  sons  of  daughters,  for  to  the 
fiimer  he  gave  an  estate  in  tail  general,  and  to  the  lat* 
ter  an  estate  in  tail  male,  and  the  daughters  of  daughters 
are  to  take  before  the  daughters  of  sons.  If  the  testa- 
tor had  left  one  son  and  one  daughter,  and  each  had  left 
ft  dftogfKer,  the  daughter  of  the  daughter  would  be  entitled 
to  take  before  the  daughter  of  the  son.  But  the  language 
of  the  wil  iadear,  and,  as  there  is  neither  any  latent  nor  pa- 
tent ambiguity,  the  Court  must  construe  the  whole  of  it,  so 
that  erery  dauee  shall  have  its  meaning,  and  etket  must  be 
gtvea  to  all  the  words  as  they  stand  upon  the  foce  of  the  wilt. 
It  lirequently  happens  that  the  eldest,  or  some  other  son  of  a 
finnily  is  proi^ded  for  by  some  distant  relation  or  friend,  or 
by  settlement,  and  if  so,  the  will  of  the  parent  is  framed  to 
providie  for  his  other  children.  The  Court  can  have  no 
meana  of  judging  in  such  a  case,  but  must  take  the  will  as 
it  stands,  without  considering  its  terms;  and  here,  there  is 
notliing  upon  the  foce  of  the  instrument,  to  shew  that  the 
{Auntiff 'to  first  or  eldest  son  was  not  purposely  omitted,  as  a 
fortune  might  hare  been  left  him  from  some  other  person. 
The  limitation  is  to  the  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  son  and  sons  of  the  plaintiff,  severally 
and  snecessfrely,  according  to  seniority  of  age  oir  priority 
ofMKii;  and  the  plaintiff^'s  other  sons  were  not  to  take 
until  after  the  fifth,  as  they  should  be  in  seniority  of  age  or 
pfiority  of  birth;  but  as  the  testator  commenced  by  enu- 
merating the  second  son,  it  was  evidently  his  intention 
to  exclude  the  eldest  or  first  altogether.  It  must  be  ad- 
mitted, that  in  equity  a  younger  son  who  is  unprovid- 
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1828.        ed  for  may  take  as  an  elder;  and  that  an  eldest  daughter, 
although  first  born,  when  there  was  a  son,  is  deemed 
to  be  a  younger  child ;  but  here,  there  is  nothing  to  war- 
rant the  assumption  that  the  testator  intended  that  the 
plaintiff's  eldest  son  should  take  before  the  second  and 
others  enumerated  in  the  devise.     In  Clements  t.  PaJce 
the  nephew  was  held  to  take  an  estate  tail  by  implicatioiii 
in  order  to  effectuate  the  general  intent  of  the  deTisor;  but 
where  a  devise  is  in  express  terms,  and  does  not  mention 
a  particular  individual,  the  Court  cannot  insert  his  name, 
and  although  they  may  extend  an  estate  by  implicatioo, 
yet  they  can  only  do  so  where  the  necessity  of  the  case  re- 
quires it,  or  in  the  absence  of  any  express  provision,  or  when 
there  is  an  apparent  ambiguity,  or  an  utter  impossibiiity  to 
effectuate  the  intention  of  the  testator  without  it.    In  Doe 
d.  James  v.  HaUeti,  there  was  a  latent  ambiguity,  as  the 
testator  had  misdescribed  William  Head  as  the  only  sur- 
viving son  of  Sir  TAomaSf  at  the  time  when  another  son 
was  living,  and  personally  known  to  him*    Although  it  has 
been  said,  that,  if  the  eldest  son  does  not  take  under  the  de- 
vise, he  and  his  family  will  be  left  destitute,  and  that  the 
Court  is  bound  to  extend  the  construction  of  the  will  so  as 
to  let  him  in,  yet  it  does  not  follow  as  a  matter  of  necessity 
that  he  should  take.     The  most  correct  construction,  and 
that  which  will  do  less  violence  to  the  words  of  the  limita- 
tion, will  be,  that  the  first  or  eldest  son  of  the  plaintiff 
should  rank  with  his  other  sons,  after  those  expressly  enu- 
merated.    But  it  has  been  said,  that,  if  the  first  son  do  not 
take,  the  intent  of  the  testator  with  regard  to  the  daughter's 
portions  will  be  altogether  frustrated ;  but  that  is  not  so, 
for  they  would  be  entitled  to  them  if  any  son  were  capable 
of  taking;  and,  as  the  plaintiff  had  two  sons,  the  younger 
of  whom  is  expressly  designated,  he  is  entitled  to  take,  to 
the  exclusion  of  his  brother;  and,  in  Chapman  d.  Oliver 
V.  Brown,  Lord  Mansfield  said  (a):  "  A  Court  of  Justice 

(a)  3  Burr.  1634. 
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may  construe  a  will,  and,  from  what  is  expressed,  necessari-         1828. 
ly  impljfan  intent  not  particularly  specified  in  words ;  but  we 
cannot,  from  arbitrary  conjecture,  though  founded  upon  the 
highest  degree  of  probability,  add  to  a  will,  or  supply  the 
omissions;''  and  here,  as  the  word  ^rsi  was  omitted,  the 
Court  cannot  add  or  supply  it,  as  it  does  not  appear  on  the 
face  of  the  will  that  the  testator  meant  that  the  first  or  eldest 
aon  should  take.    At  all  eyents,  he  can  only  take  after  the 
fifth,  for  the  words  *  severally,  successively,  and  in  remain* 
der,  one  aftar  another  as  they  shall  be  in  seniority  of  age/ 
caimot  apply  to  the  second,  third,  fourth,  and  fifth  sons, 
who  are  previously  enumerated  and  designated,  but  only 
to  idl  and  every  other  the  sons  of  the  plaintiff,  which  is 
tlie  la3tr antecedent;  and  if  this  construction  prevail,  there 
will  be  no  difficulty  whatever  as  to  the  provision  to  be 
made  for  the  daughters  of  the  devisor. 

Cur.  adv.  nuU. 

The.  following  certificate  was  on  this  day  sent  to  his 
Honour  the  Master  of  the  Rolls. 

''  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  the  same,  and  are  of  opinion  that  the  said 
Henrjf  LoBgston,  the  ^rst  son  of  the  testator's  son,  the 
sttd  James  HaughtonLangston,  takes  an  estate  in  tail 
male  under  the  said  will,  expectant  on  the  death  of  his 
father^  the  said  James  Haughton  Langston. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaseleb." 


Vol.  If.  L  L 
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FritU^p  Raqgett  and  Msndham  v.  Beaty. 

Nov,  2Sih, 

By  indenture,  X  Hfi  fdlowing  case  was  eent^  in  pursuance  of  a  decree 
we'^^^lSrlr  of  his  Honour  the  Master  of  the  Ro!b,  dated  the  15th 
J.  B.to  hold  to  December,  1825,  fw  the  opinion  of  the  Judges  of  this 

liinii  nu  neirSy 

and  assigns,  to     Couit:-*^ 
the  use  of  snch 
person  or  per- 
sons as  O,  B,, 
the  ixnde  of  /. 
B.f  should,  by 


<c 


vocation,  as  George  Blair,  the  unde  of  die  6bSA  J^^ 
Blair,  shcmld,  from  time  to  time,  by  any  writing  or  writ- 
ings under  his  hand  and  seal,  executed  in  the  presence  of 
two  or  more  credible  witnesses;  or  by  bis  last  wSU  and  les- 


By  Tirtue  of  a  certain  indenture,  bearing  date  the  lit 
Marck,  1766,  a  certain  messuage  or  tenement  and  pre- 
mises, situate  in  the  parish  of  Skxpleiem,  in  the  coonty  si 
iimit,or  appoint  Ciiffii^fi2rtf2d^  Were  tested  m  John  Blair,  to  hold  to  faitt 

b^;  hk'^iMu'  ^e  8<»d  J<^f^  ^^^^*  I«»  heirs  and  assigns,  to  tlie  vse  of 
reeted  that  the    ^-^q)^  person  or  pcrsons,  and  for  such  estate  and  estates, 

premises  should  '^  ^  ^ 

be  to  the  use  of  usos,  intents,  and  puiposes,  and  m  such  paHs  and  pro* 
cond  son  of'us    portions,  manner  and  fom,  with  or  without  power  of  le* 

nephew,  J,  B., 
to  enter  upon 
and  possess  the 

same  after  the 
decease  of  his 
fiither,  the  said 
/.  B,: — and  that 

"b  ^;/"*^.^.  ^'  tament  in  writing,  or  by  any  writing  purporting  to  foe  bis 
one  year  after  last  Will  and  testament,  to  be  by  hkn  signed,  seided,  and 
cease,  pay  100/.  published,  ill  the  presence  of  three  or  more  credible  wit* 
named  in"the^  ncsscs,  direct,  Kmit,  or  appoint,  givct  devise,  or  assign  the 
wio  to  discharge  same ; — and,  for  default  of  such  direction,  linitatioa,  or  ap 

feffacies  *  but 

that,  in  case  J.    poifitment,  gift,  devisc,  or  assignment,  or,  ia  case  any  sach 

B,  and  G.  B, 

should  not  pay 
that  sum  with- 
in the  time  limit- 
ed, the  trustees 
should  let  the 
premises  and 
receive  the  rents 
until  the  1002. 
should  be  paid, 
they  keephag 
possession  of  the 
title  deeds  and 
not  allowing  J. 

B.  or  G.  B.  to  sell  or  mortgage  until  the  legacies  were  paid,  and  G.  B.  attained  the  age  of  twentf* 
one:— and  that,  if  G.  B,  should  die  and  leave  no  child  lawfully  begotten  of  his  body,  then  tbe 
trustees  were  to  sell  the  premises  and  distribute  the  money  arising  from  the  sale  amoiv  0>  B»'* 
brothers  and  sisters: — Heldt  that  G.  B,  took  an  estate  tail  in  the  premises  devised,  upon  tbe  desth 
of  his  father,  /.  B. 


should  be  made,  when  and  as  soon  as  the  estates  or  interests 
thereby  limited  should  respectively  end  and  determine, 
and  as  to  such  part  of  the  said  premises  whereof  no  such 
direction,  limitation,  or  appointment,  gift,  devise,  or  as- 
signment, should  be  made,  to  the  use  of  him,  the  said 
George  Blair,  the  uncle,  his  heirs  and  assigns,  for  ever. 
'*  The  said  George  Blair,  the  uncle,  duly  made  and 
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pebfisbed  bis  last  will  and  testament  in  writings  bearing  1828. 
date  the  £Mi  April,  1784^  wbich  was  signed^  sealed,  and 
pabli^ed  by  him  in  the  presence  of  three  credible  witnesses, 
mmi  thereby,  after  reciting  the  indenture  last  aboTe  stated, 
4he  testator  devised  in  the  wordn  and  figures  following, 
(timt  Is  to  say): — **  Now,  it  is  my  will,  and  I  do  hereby 
order,  that  liie  said  premises  shdl  be  to  the  use  of  George 
Blair i  the  second  son  of  my  said  nephew  John  Blair,  to 
eMer  upcm  and  possess  the  same  after  the  decease  of  his 
fMher,  the  said  John  Blair;  and  I  do  further  order  and 
Afreet  iSM.  they,  the  said  John  Blair  and  George  SUrir, 
ahaH  and  will  pay,  or  cause  to  be  paid,  within  one  year 
«ext  after  my  decease,  10(M.  of  lawful  money  into  the 
ImmmIs  of  my  trusty  and  well  belored  friends  WUtiam 
Tmglor,  of  &c.,  and  Thomas  Blair ,  of  &c.,  for  them  to  dis- 
dHffge  Mid  pay  the  legacies  hereinafter  bequeathed:  but, 
if  is  ease  the  said  John  Blair  and  George  Blair  do  not 
fmy  die  said  sum  of  lOOf.  within  the  time  limited,  it  is  my 
win,  and  I  hereby  order,  that  the  said  William  Taylor 
and  Thomas  Blair  do  let  the  said  messuage  and  tenement, 
and  receiye  the  rents  arising  from  the  same,  until  the  said 
MOf.  be  paid,  they  keeping  possession  of  all  the  deeds  of 
the  estate,  and  not  allowing  the  said  John  Blair  and 
Cteorge  Blair  either  to  sell  or  mortgage  any  part  of  the 
premises  until  the  legacies  be  all  paid,  and  George  Blair 
be  twenty*one  years  of  age;  or,  if  in  case  the  said  George 
Blair  die  and  leave  no  child  lawfully  begotten  of  his  own 
body,  it  is  my  will  that  the  said  William  Taylor  and 
Thomas  Blair,  their  heirs  and  assigns,  do  sell  the  said 
teeastii^  and  tenement,  and  distribute  the  money  arising 
firem  mich  sale  amongst  his  brothers  and  sisters,  and 
Jonaihan  Blair,  and  Hannah  Todd,  or  their  heirs,  in  such 
share  or  dbares,  as  they,  the  said  trustees,  shall  think  pro- 
per.*— ^The  testator  then  proceeded  to  give  various  pecu-* 
usry  legacies  to  several  persons,  amounting  together  to 
the  sum  of  99f. ;  and,  after  making  a  disposition  of  his 
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1828.        general  personal  estate,  he  appointed  the  said  William 
Taylor  and  Thomas  Blair  executors  of  his  said  will.  . 

**  The  testator,  George  BkUr,  died  without  having  'al- 
ter, d  or  revoked  his  said  will,  and  leaving  the  said  Jolm 
Blair  J  and  the  said  George  Blair,  the  son  of  the  said 
John  Blair,  him  surviving;  and  the  said  sum  of  100/.  was 
duly  paid  to  the  said  William  Taylor  and  Thomas  BUhr, 
within  a  year  after  the  said  testator's  death. 

'^  At  the  time  of  the  testator's  death,  the  said  George 
Blair,  the  son  of  John  Blair,  was  an  infant,  but  he  attain- 
ed the  age  of  twenty-one  years  some  time  previous  to 
April,  1795;  and,  by  indenture,  bearing  date  the  22nd 
April,  1795,  and  made  between  the  said  John  Blair  o! 
the  one  part,  and  the  said  George  Blair,  his  son,  of  the 
other  part,  in  consideration  of  natural  love  and  affection, 
and  of  the  sum  of  900L,  by  the  said  George  Blair,  the 
son,  paid  to  the  said  John  Blair,  he  the  said  John  Blair 
duly  granted  and  conveyed  the  said  premises,  and  all  his 
estate  and  interest  therein,  to  the  said  George^  Blair,  the 
son,  his  heirs  and  assigns. 

*'  The  said  John  Blair  is  since  dead." 

The  question  for  the  opinion  of  the  Court  was — ^what 
estate  and  interest  the  said  George  Blair,  the  son  otJoh 
Blair,  under  the  circumstances  aforesaid,  had  in  the  said 
premises,  upon  the  death  of  his  father,  the  said  John 
Blair. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term. 

Mr.  Serjeant  Wilde,  for  the  plaintiffs. — John  Blair,  the 
father,  took  an  estate  for  life  by  implication,  under  the  will 
in  question ; — and  George  Blair,  the  son,  took  an  estate 
tail  with  a  contingent  remainder  over  to  the  trustees  nam- 
ed in  the  will  for  the  purposes  therein  mentioned,  namely^ 
upon  indefinite  failure  of  issue  of  the  body  of  George  Blair- 
It  will  be  contended,  on  the  other  hand,  that  George  Bhir 
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took  an  estate  in  fee  by  implication,  with  an  executory  de-         1328 
vise  over  in  fee  to  the  trustees.     It  is  an  established  and 
general  rule  of  law,  that,  if  a  limitation  can  take  effect  as  a 
remainder,  it  shall  not  operate  as  an  executory  deyise,  un- 
leas  the  manifest  intention  of  the  testator  cannot  be  other- 
wise carried  into  effect.     In  Purefoy  v.  Rogers y  Lord 
Chief  Justice.  £/afe  said-  (a):  ^*  Where  a  contingency  is 
limited  to  depend  on  an  estate  of  freehold,  which  is  cap- 
able of  supporting  a  remainder,  it  shall  never  be  con- 
atnied  to  be  an  executory  devise,  but  a  contingent  re- 
mainder only,  and  not  otherwise."    If,  therefore,  George 
Blait  be  held  to  take  an  estate  tail,  this  case  will  iall 
expressly  within  that  rule.     In   Walter  v.  Drew  (i),  a 
devise,  that,  if  William,  the  eldest  son  of  the  testator, 
should  happen  to  die  without  issue,  that  then,  and  not 
otherwise,  after  William's  death,  he  devised  it  over  to  his 
son  Richard  and  his  heirs:  it  was  held,  that  William  took 
an  estate-tail  by  implication.     In  Goodtiile  d.  Winckles  v. 
BiUington,  Lord  Mat^field  said  (c):  '^  It  is  perfectly  clear 
and  settled,  that,  where  an  estate  can  take  effect  as  a  re- 
mainder, it  shall  never  be  construed  to  be  an  executory  de- 
vise, or  springing  use."   And  here,  full  effect  can  be  given 
to  the  will,  by  giving  George  Blair  an  estate  tail,  with  a 
contuigent  remainder  over.    The  testator  directed  that  the 
premises  in  the  deed  of  trust  mentioned,  should  be  to  the 
use  of  George  Blair,  the  second  son  of  the  testator's 
nephew,  John  Blair,  to  enter  upon  and  possess  the  same 
after  the  decease  of  his  father,  the  said  John  Blair,  or,  if 
in  case  the  said  George  Blair  die  and  leave   no  child 
lawfully  begotten  of  his  own  body,  then,  that  the  trus- 
tees should  sell  the  premises,  and  distribute  the  money 
arising  from  the  sale,  as  directed  by  the  will.     The  lat- 
ter words  shew  that  the  testator  did  not  intend  that  the 
estate  should  go  over,  unless  there  were  an  ultimate  inde- 

(«)  2  Wms.  Satmd.  388.         i,h)  Com.  Rep.  3/2.         (f )  2  Douff.  7^^* 
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finite  failure  of  issue  of  George  Blair ^  and  not  on  the  fail- 
ure of  his  immediate  offspring  at  the  tbne  of  bis  death.  In 
Forth  V.  Chapman  (a),  which  is  the  leadii^  case  on  thk  poiDti 
a  testator  being  possessed  of  a  tenui  deviaed  it  to  A.  and 
B.^  and  if  either  of  them  should  die  and  leare  no  ksne  of 
their  respective  bodies,  then  to  C.  /  and  it  was  held,  tfiit 
this  was  a  good  limitation  to  C.  if  ij.  or  JB.  left  no  issue 
at  their  death*    There,  both  real  and  personal  ptqpeiljr 
were  devisedi  and  Lord  Chancellor  Parker  drew  llie  dis^ 
tinction,  and  said  (&):  ''  As  to  the  freehold,  the  oonstnie- 
tion  should  be,  if  A.  or  B.  died  without  issue  generattjf^ 
by  which  there  might  be  at  amy  time  a  failure  of  bsae; 
and  with  respect  to  the  leasehold,  that  the  same  wordft 
should  be  intended  to  signify  their  djrtng  without  leariag 
issue  at  their  death/'    Although  that  distinction  was  doub^ 
ed,  if  not  denied,  by  Lord  Kenyon  in  Porter  v.  Bradley  (c), 
who  considered  the  words,  leaving  issue,  as  having  a  con- 
fined relation  to  the  time  of  the  death  of  the  parent,  in 
the  cases  both  of  real  and  personal  estatei  yet  the  ao- 
thority  of  Lord  Eldon  in  Crooke  v.  De  VandeSf  is  decided- 
ly in  favour  of  the  distinction  taken  in  Forth  v.  Chopnum^ 
and  his  Lordship  there  said  {d)i  *'  When  I  read  the  case 
of  Porter  v.  Bradley ,  speaking  with  all  due  deference  to 
the  learned  Judge  who  expressed  that  dietum,  it  appeared 
to  me,  that  it  went  to  shake  settled  rules  to  their  veiy 
foundation.     I  had  heard  the  case  of  ForiA  v.  Chapman 
cited  for  years,  and  repeatedly  by  Lord  Kenyan  tumselfi 
as  not  to  be  shaken.     I  never  knew  it  shaken;  add  if 
Porter  v.  Bradley  has  not  been  since  disturbed  fai  the 
Court  of  King's  Bench,  upon  the  principle  expressed  by 
Lord  Ahanley  in  Campbell  v.  Campbell,  against  shak- 
ing  settled  rules,  I  will  not  add  to  the  authority  of  that 


{*i)  1  Pe#re  Wms.  6d4. 
(/»)  Id.  667. 


(c)  3  Term  Rep.  146. 

(d)  9  Ves.  203. 
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cBeiim.*'  In  Tmmy  d.  Agar  ▼«  Agar  (a),  under  a  de-  1898. 
vise  of  lands  to  the  tettator's  son  and  bis  heirs  for  ever, 
as  to  part  of  tlie  lands,  npon  condition  that  he  should 
pay  to  the  testator's  daughter  121.  a-year,  till  she  eame 
of  age,  and  tiien  pay  her  300^;  and  in  default  of  pay- 
ment, that  she  should  enter  npon  and  enjoy  the  said  part 
to  her  and  her  heirs  for  ever;  and,mcasehis#oiioiic/ifaa^i« 
ier  both  died  without  leairing  any  child  or  isnie,  he  devised 
tbe  reversion  and  inheritance  of  aU  the  lands  to  another: 
it  was  held,  that  tbe  devise  over  was  not  an  executory 
devise,  but  a  remainder  limited  after  successive  estates  tail 
of  the  son,  and  also  of  the  daughter,  by  implication;  the 
intent  being  apparent  that  the  devise  over  should  not  take 
eflfect  till  after  fiulure  of  the  issue  of  the  son  and  daugh* 
ter,  and  that  it  should  then  take  effect : — this  being  the 
only  construction  which  would  give  effect  to  such  intent 
censbtently  with  tbe  whole  of  the  will  taken  together. 
In  Daiuey  v.  Grffiihs  (6),  where  a  testator  devised  lands 
toJt»D,^  his  eldest  son,  and  his  heirs;  but  if  it  should 
happen  that  JR.  D.  should  die  and  leave  no  Ueue,  then 
to  his  son  W.  D*,  and  his  heirs;  and  if  he  should  die 
without  issue,  then  to  his  son  £.  Z),,  &c. :  it  was  held, 
that  JZ.  D.  took  an  estate  in  tail  general,  under  the  will. 
All  these  authorities  shew,  that  where  lands  of  inheritance 
are  devised  to  a  person  by  name,  or  to  him  and  his  heirs, 
and  if  he  die  without  issue,  or  leave  no  child  or  children 
of  bis  own,  or  any  words  to  that  effect,  they  must  be 
takeit  to  apply  to  an  indefinite  failure  of  issue,  and  conse- 
quently to  create  an  estate  tail ;  and  as  in  this  case  there  are 
no  words  to  restrain  tlie  failure  of  issue  at  the  time  of  the 
death  of  George  Blair,  it  is  consistent  with  the  intention 
of  the  testator  that  he  should  take  an  estate  tail  with  a  con- 
tmgent  remainder  over  in  case  of  an  indefinite  failure  of 
issue,  and  if  the  Court  were  to  adopt  a  different  construe- 

(a)  12  East,  253.  (b)  4  Mau.  &  Schv.  61 . 
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1828.  tion,  they  would  defeat  the  testator's  intent.  Althoiigb 
the  testator  has  charged  the  estate  with  the  sum  of  100/. 
for  the  payment  of  legaciesi  yet  it  does  not  foUow  that  the 
trustees  were  to  take. in  fee,  as  Uie  .charge  might  be 
defrayed  out  of  a  Jess  estate  ;i  and  although  he  diif^ted, 
that  the  premises  should  not  be  sold  or  mortgaged  by 
the  devisees,  John  Blair  and  George  Blair^ .  until  the  le- 
gacies were  paid,  yet  that  must  be  taken  to  mean,  if  they 
were  not  paid  out  of  the  rents,  as  the  trustees  were  em- 
powered to  let  the  premises  and  receive  the  rents  until  the 
amount  of  the  legacies  were  paid ;  and  it  is  quite  clear,  on* 
the  authority  of  the  case  of  Tetiny  d.  Agar  v.  ^^ar,  that 
such  a  charge  would  not  prevent  the  devisee  from  taking 
an  estate  tail.  In  Dutton  v.  Engram(a)g  a  testator  de- 
vised lands  to  his  wife  for  life,  and  after  her  death  to 
JohUfhia  eldest  son,  and  to  his  heirs,  upon  condition  that 
he,  as  soon  as  the  land  should  come  to  him  in  possession, 
should  grant  to  Stephen,  his  second  son,  and  his  heirs,  an 
annual  rent  of  4^.  out  of  the  said  tenements;  and  if  the 
said  John  died  without  heirs  of  his  body,  the  land  should 
remain  to  the  said  Stephen  and  the  heirs  of  his  body: — it 
was  resolved  to  be  an  estate  tail.  In  Denn  d.  Slater  r. 
Slater  (6),  A.  devised  to  his  nephew  B.,  but  if  he  died  with- 
out male  heir,  then  to  another  nephew  C.  and  his  heirs; 
and  charged  the  estate  with  an  annuity  to  />.,  and  several 
legacies  to  other  persons,  to  be  paid  at  a  future  time;  it 
was  held,  that  B,  took  an  estate  tail.  And  in  Goodiitlei. 
Paddy  v.  Maddem^  Mr.  Justice  Grose  said  (c):  **The 
rule  has  been  long  established,  that,  if  the  executor  be 
bound  to  pay  the  debts  by  the  terms  of  the  devise,  he 
must  take  a  fee  in  the  lands  devised  to  him  in  respect  of 
which  such  obligation  is  thrown  upon  him :  but,  if  he  be 
only  to  pay  them  out  of  the  produce  of  the  land  devised 
to  him,  or  only  to  take  the  land  ajier  payment  of  debts, 

(rt)  Cro,  Jac.  427.  (0)  6  Term  R«p.  336.  (c)  4  East,  500. 
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there,  without  words  of  inheritance,  the  fee  will  not  pass.*'  182S. 
So,  here,  as  the  trustees  were  directed  to  pay  the  legacies 
out  of  the  rents  arising  from  the  premises,  although  they 
were  directed  to  keep  possession  of  the  title  deeds  and  not 
allow  George  Blair  to  sell  or  mortgage  any  part  of  the  pre- 
mises till  he  attained  the  age  of  twenty-one,  yet  it  will  not 
prevent  him  from  taking  an  estate  tail  with  a  contingent 
remainder  over  to  the  trustees,  on  an  indefinite  failure  of 
issue  of  his  body. 

Mr.  Serjeant  Cross,  contra. — ^This  case  is  not  to  be  de- 
termined on  artificial  reasoning,  but  from  the  general  in- 
tention of  the  testator  to  be  collected  from  the  whole  of 
his  will,  and  by  which  it  is  quite  clear  that  George  Blair 
took  an  estate  in  fee,  with  an  executory  devise  over  in  fee 
to  the  trustees  named  in  the  will.     The  testator  had  not 
the  legal  estate  in  him,  but  only  a  power  to  appoint  in  fee, 
in  the  exercise  of  which,  according  to  the  terms  of  the  trust 
deed,  he  gave  an  estate  for  life  to  his  nephew,  John 
Blair,  in  whom  the  legal  estate  was;  and  then  to  the 
use  of  George^  the  second  son  of  Joltn,  after  the  decease 
of  the  latter.      Although  these  words  would  only  give 
an  estate  for  life  to   George,  yet,  as  the  testator  pro- 
ceeded to  direct  that  the  trustees  should  not  allow  the 
estate  to  be  sold  or  mortgaged,  either  by  John  Blair,  the 
father,  or  George  Blair,  the  son,  until  the  sum  of  100/. 
should  be  paid  to  the  trustees  to  discharge  certain  legacies, 
and  George  Blair  should  be  twenty-one  years  of  age,  shews, 
that,  subject  to  that  charge,  the  testator  meant  that  John 
and  George  Blair  together,  or  George  as  the  survivor, 
should  be  empowered  to  sell  the  estate ;  but  this  could 
not  be  effectuated  unless  George  be  deemed  to  take  a  fee ; 
and  this  is  apparent,  as  there  is  no  limitation  to  any  person 
after  George,  nor  is  any  estate  given  beyond  him,  for  the 
trustees  take  only  an  equitable  estate,  or  a  mere  power  and 
not  an  interest.     It  is  a  well  known  and  established  rule, 
that,  if  words  in  a  will  shew  an  intent  that  the  devisee 
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1828.  should  have  a  larger  estate  than  an  estate  for  lifej  and  it » 
not  limited  in  tail^  the  fee  will  pass,  although  there  be  no 
words  of  inheritance.  So,  it  has  been  a  long  established 
rule  in  the  construction  of  wills,  that,  if  a  person  de¥ises 
lands,  with  a  direction  that  the  devisee  shall  pay  a  grots  sum 
out  of  it,  the  devisee  will  take  an  estate  in  fee  simple,  with- 
out any  other  words;  though  the  sum  directed  to  be  paid 
sliould  not  amount  even  to  a  year's  rent  of  the  land*  This 
construction  is  founded  on  the  principle,  that  a  devise  of 
land  shall  in  all  cases  be  intended  for  the  benefit  of  the 
devisee.  Now,  if  a  devisee  in  a  case  of  this  kind  wereonly 
to  take  an  estate  for  life,  he  might  die  before  he  received 
firom  the  land  the  gross  sum  he  had  paid,  and  consequent- 
ly be  a  loser  by  the  devise: — and,  as  George  Blmr  was 
not  to  have  the  absolute  possession  of  the  premises  until  the 
sum  of  100/.  mentioned  in  the  will  for  the  discharging  of 
legacies,  should  be  paid ;  and  the  testator  expressly  order- 
ed and  directed  that  the  devisees,  John  Blair  and  George 
Blair,  should  and  would  pay,  or  cause  that  sum  to  be  paid, 
the  devise  must  be  considered  as  made  on  the  condition  of 
their  paying  that  sum.  In  Collier's  cs^&e  (a),  a  testator  de- 
vised lands  to  his  brother  paying  to  one  person  twenty 
shillings,  and  to  others  small  sums,  amounting  to  forty-fiie 
shillings  in  all,  and  the  land  was  of  the  value  of  3/.  perath 
num;  and  it  was  adjudged  that  the  brother  took  a  fee.  That 
principle  has  been  followed  by  a  long  series  of  cases* 
In  Weliock  v.  Hamond  (b)  T.  W.  devised  copyhold  lands 
of  the  nature  of  borough  English  to  his  eldest  son,  paying 
forty  shillings  to  each  of  his  brothers  and  to  his  sister;  and 
it  was  decided,  that  he  took  an  estate  in  fee.  In  Hawker 
V.  Buckland(c),  Collier's  case  was  cited,  where  it  was  said 
to  have  been  adjudged,  that  a  devise  paying  out  of  profitSy 
or  out  of  lands  in  general,  is  no  fee  simple;  but  that  a 
devise  paying  a  certain  sum  at  the  end  of  any  certain  timei 

(a)  6  Rep.  1^  a.  (6)  Cro.  EUz.  204.  (c)  2  Vera.  106. 
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and  the  profits  not  being  suffieienty  wooU  pass  a  fee;  and  1888. 
tbat  a  davise  of  lands  paying  a  certain  sum,  without  more»  is 
a  fee  umple.  In  Dew  d.  Wittey  ▼•  Holmes  (a),  the  testatof 
gave  and  bequeathed  his  freehold  house  with  the  appurte* 
nanceSy  and  all  the  furniture  thereto  beloogbg,  to  E.  O.p 
whom  he  made  executrix  of  his  wiU,  she  paying  all  the 
testator's  just  debts  and  funeral  expenses^  and  certain  pe- 
cmnary  legacies,  within  twelye  months  after  his  death  :— 
the  testator  also  left  to  the  said  E.  G.,  all  die  rest  and 
residue  of  his  personal  estatOi  and  it  was  held,  that  E.  O. 
took  a  fee  by  reason  of  the  latter  words  in  the  will,  *'  she 
paymg  all  my  jnst  debts,  &c«;"  and  Lord  iTeMyon  said :  ''In 
eases  of  this  kind,  the  question  has  always  been,  whether 
the  charge  is  to  be  paid  only  out  of  the  rents  and  profits  ot 
the  estate,  or  whether  it  is  to  be  paid  by  the  devisee  at  all 
drenta;  in  the  former  case,  the  devisee  only  takes  an  es- 
tate ibr  life,  but  in  the  latter,  he  takes  a  fee;  otherwise  he 
might  be  a  loser  by  the  devise.  But  this  point  was  settled 
in  the  case  of  Doe  d.  Palmer  v.  Riohmrds  (ft),  where  a  de- 
vise of  all  the  rest,  residue,  and  remainder  of  the  devisor's 
lands,  hereditaments,  goods,  chattels,  and  personal  estate, 
'*  his  legacies  and  funeral  expenses  being  ihereoui  paid,** 
was  held  to  convey  the  fee  of  all  the  devisor's  real  estate  to 
the  devisee;  and  Lord  Kenyonnaidf ''  that  the  first  words 
sbne  were  not  sufficient  in  law  to  carry  a  fee ;  bat  that  he 
relied  on  the  words  immediately  following,  viz.  **  my  legacies 
sml  fiineral  expenses  bemg  thereout  paid,"  as  sufficient 
for  that  purpose;  for  the  fund  which  was  to  answer  those 
demands,  ought  to  be  as  ample  as  possible  Tbat  those 
charges  extended  to,  and  were  to  be  taken  out  of  the  pro- 
perty which  was  before  given  to  the  residuary  legatee;  and 
if  that  devise  did  not  comprise  the  whole  of  the  devisor's 
estate,  the  interest  as  well  as  the  land,  the  legacies  and 
iimeral  expenses  might  not  be  paid."    So,  here,  as  the  tes- 

(«)  8  Term  Rep.  1.  (6)  3  T«rni  Rep.  356. 
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1828.  tator  directed  that  the  devisees  should  pay  a  gross  ^nn 
out  of  the  lands  devised  into  the  hands  of  the  trustees,  for 
them  to  discharge  the  legacies  bequeathed,  it  is  quite  clear 
that  the  devisee,  George  Blair ^  took  an  estate  in  fee 
simplci  as  the  devise  might  not  enure  to  his  benefit,  and 
the  charge  was  to  be  paid  by  him  at  all  events.  Although 
it  has  been  said,  that  the  words  *^  in  case  the  said  George 
Blair  die  and  leave  no  child  lawfully  begotten  of  his  own 
body,"  must  be  taken  to  refer  to  an  indefinite  fulure  of  is- 
sue,, and  not  be  confined  to  those  bom  or  living  at  the  time 
of  his  death,  yet  that  cannot  be  the  true  construction;  for 
no  child  of  his  could  take  by  purchase  under  this  devise. 
Although  the  trustees,  in  the  event  of  George  Blair  s  dy- 
ing without  issue,  are  empowered  to  sell,  yet  the  ultimate 
remainder  was  not  in  them;  and  if  the  devisees  paid  the  sum 
to  the  trustees  as  directed  by  the  will,  it  would  be  a  com- 
pliance with  the  condition,  so  as  to  give  George  Blair  an 
estate  in  fee  in  the  premises  demised,  upon  the  death  of 
his  father,  John  Blair. 

.  Mr.  Serjeant  Wilde,  in  reply.— The  charge  of  lOOA  for 
the  payment  of  the  legacies  cannot  of  itself  operate  so  as 
to  make  the  devise  in  question  convey  a  fee  to  George 
Blair,  the  son  of  the  testator*s  nephew,  John;  if  he  had 
paid  the.lCK)/.  within  the  year  after  the  testator's  decease, 
and  died  without  issue,  the  estate  would  clearly  be  vested 
in  the  trustees,  as  they  were  empowered  to  sell  and  distri- 
bute the  proceeds  of  the  sale  amongst  George  Blmrs  bro- 
thers and  sisters,  in  such  shares  as  the  trustees  should 
think  fit.  The  testator  clearly  meant  that  the  legacies 
should  be  paid  by  the  trustees  at  all  events;  for  he  directed 
that  if  they  were  not  paid  by  the  devisees  within  the  time 
limited,  the  trustees  might  not  only  let  the  premises  and 
receive  the  rents,  but  kc^ep  possession  of  all  the  title  deeds, 
and  not  allow  the  devisees  to  sell  or  mortgage  any  part  of 
the  premises  until  the  legacies  were  all  paid.     A  fund  was 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  523 

thereby  created^  by  which  the  trustees  might  discharge  1828. 
the  legacies;  after  whichi  the  testator  intended  that  George 
Biair  should  take  an  estate  tail  with  a  remainder  over  to 
the  trustees,  in  case  there  should  be  an  indefinite  failure 
of  issue  of  his  body,  and  in  that  event  alone;  and  more 
particularly  so,  as  coupling  the  words  of  the  limitation  with 
the  other  provisions  in  the  will,  the  general  intent  of  the 
testator  could  not  otherwise  be  carried  into  effect. 

Cur.  adv.  vuU. 

The  following  certificate  was  on  this  day  sent  to  his 
Honour  the  Master  of  the  Rolls : — 

*^  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  the  same,  and  are  of  opinion,  that  the  said 
George  Blair,  the  son  of  John  Blair,  under  the  circum- 
stances aforesaid,  took  an  estate  tail  in  the  said  premises, 
upon  the  death  of  his  father,  the  said  John  Blair. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUOH. 

S.  Gaselee.** 
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MEMORANDUM. 

J.N  this  Term,  viz.  on  the  4th  February,  Edward  GouU 
burnt  of  the  Middle  Temple^  Esquire,  was  called  to  the 
degree  of  Serjeant-at-law,  and  gave  rings,  with  the  motto, 
"  Nulla  retrorsum.*" 


1829. 
Saturday,  Ferguson  r.  Cristall  and  Another. 

The  charteren  ^  ^^^  ^^^  ^^  action  on  the  case.  The  dechuration  al- 
Ai*fo?\hJ^ '  leged,  that  the  plaintiff,  before,  and  at  the  time  of  the  com- 

voyagn,  on  her 

return  home  from  the  second,  removed  the  anchors  and  cables  to  the  defendant's  wharf.  Shortly 
afterwarda  the  ship  was  seised  under  an  Admiralty  warrant,  and  sold  for  debts  due  on  bottomry 
bonds  and  the  wages  of  the  crew.  Four  days  previously  to  the  sale,  the  plaintiff  demanded  the 
anch(Mn,  &c.  from  the  defendants,  they  not  being  included  in  the  sale  account  of  the  ship,  and  they 
reftised  to  deliver  them  up: — Held,  that  the  plaintiff  was  not  entitled  to  recover  the  anchors  and 
cablet  in  trover  against  the  defendants,  although  the  Jury  found  that  they  had  been  renaoved  by 
the  charterers  to  avoid  the  process  of  the  Admiralty  court,  and  not  in  the  ordinary  course  of  boa- 
nets,  as  the  plaintiff  had  no  right  of  possession  until  after  the  sale: — Heldf  also,  that  the  removal 
of  the  articles  from  the  ship  to  the  wharf  was  no  injury  to  the  plaintiff's  reversionary  interest 
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Fbrowor 


•Butting  the  grievmaces  by  tbe  defendants  thereinafter  men-         1829. 
tionedj  was  the  owner  of  the  ship  MaHland.  and  of  certam 
goods  and  tai&le  thereimto  belonging,  and  therewith  used ;  v. 

to  wit,  divers  anriiors,  and  chain  cables,  of  greet  ndne;  and  ^^<"^^^* 
which  ship,  togedier  with  the  said  goods  and  tackle,  had 
been  and  were  before  then,  by  the  phuntiff,  let  to  hire 
and  on  freight  to  Mesars.  Prater  %  LMng,  to  be  had 
and  iised  by  them,  for  the  purpose  of  perfonning  certain 
voyages,  upon  certain  terms  and  conditions,  onder  and  by 
virtue  of  a  certain  charter-party  of  affireightment,  before 
then  entered  into  between  the  plaintiff  and  Messrs.  Fh$S' 
er  ^  Livings  tor  that  purpose;  and  that  they  had  the 
said  ship  and  the  said  effects  on  hire  and  freight  as  afore- 
said : — ^yet,  that  Ae  defendants  well  knowing  the  premises, 
but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure,  prejudice,  and  aggrieve  the  plaintiff,  in  his  re^ermom- 
Mry  interest  and  property  in  the  said  ship  and  the  said 
goods  and  tackle,  and  to  deprive  him  of  the  benefit  and 
jdrantage  thereof,  whilst  the  plaintiff  was  the  owner  of 
the  said  ship,  goods,  and  tackle,  and  whilst  the  same  were 
ao  let  on  lure  and  freight,  and  were  in  the  possession  of 
the  aaid  Messrs.  Fraser  %  Living,  tor  the  purpose  afore- 
said, to  wit,  on  die  S8th  December^  18^,  wrongfully 
and  unjnstfy  seised,  took,  and  carried  away  the  said 
goods  and  tacUe,  from  and  out  of  the  possession  and  cus- 
tody of  the  said  Messrs.  Fraser  %  Living,  and  away 
firom  the  said  ship,  and  wroiq;fnlIy  kept  them  in  their  pos- 
isession  for  a  long  time,  and  greatly  injured  and  damaged 
the  same,  and  absolutely  converted  and  disposed  thereof 
to  their  own  use;  whereby  the  plaintiff  had  been  and 
was  greatly  prejudiced  and  injured  in  his  reversionary  pro- 
perty and  interest  in  the  said  ship,  and  in  tbe  said  goods 
and  tackle,  which  had  become  and  were  wholly  lost  to  him. 
To  this  was  added  a  count  in  trover. 

At  die  trial,  before  Lord  Chief  Justice  Best,  at  GMM- 
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1829.         haU,  at  the  Sittings  after  the  last  Trinity  Term,  it  appear- 
FBaousoH      ^^»  that  on  the  19th  February^  1825,  Messrs.  Fraser,  lAv^ 
V.  ing  ^  Co.  took  up  the  plaintiff*s  ship,  MaUland,  upon  a 

charter-party  for  three  voyages;  that  there  was  a  covenant 
on  the  part  of  the  plaintiff,  as  owner,  to  keep  her  in  pro* 
per  repair,  and  to  furnish  her  with  all  necessary  stores  and 
tackle,  and,  in  case  of  default,  a  power  to  Fraser^  Livings 
^  Co.f  to  do  so,  at  his  expense ;  and  the  charterers  core- 
nanted  to  pay  for  the  provisions,  and  also  the  wages  of  the 
crew: — that  the  ship  had  performed  two  voyages  to  IndiOf 
and  that,  on  her  return  to  this  country  from  the  second, 
and  previously  to  her  arrival  in  the  river  Thames,  viz.  on  the 
7th  December y  1827,  Messrs.  Frcuer  ^  Living,  ordered  the 
captain  to  deliver  the  anchors  and  chain  cables  belonging 
to  the  ship,  to  one  White,  who  received  them  and  carried 
them  to  the  defendant's  wharf,  they  being  wharfingers  and 
ship*breakers,  and  that  they  were  lodged  there  in  his  name 
on  behalf  of  the  charterers.  That  about  a  month  after .  the 
removal  of  the  anchors  and  cables,  viz.  on  the  4th  January, 
18S8,  the  ship  Maitland  and  her  tackle,  apparel  and  fur- 
niture, were  arrested  by  virtue  of  Admiralty  warrants,  sued 
out  at  the  instance  of  the  holders  of  bottomry-bonds  given 
by  the  captain  to  the  charterers  for  the  equipment  and  out- 
fit of  the  ship,  as  well  as  fdr  provisions  and  the  pay  or  wages 
of  the  crew ;  and  that,  on  the  S 1  st  March  following,  the  Ad- 
miralty Court  issued  a  decree  that  the  ship  should  be  sold, 
and  that  the  produce  should  be  brought  into  the  registry  of 
that  Court,  and  there  kept  for  the  use  of  the  persons  who 
should  be  entitled  thereto.  That  on  the  1st  April,  th? 
ship  was  sold  by  public  auction  at  Lloyd's  Cofiee-house; 
that  the  proceeds  amounted  to  6,200/.,  and  that  the  sum 
of  584/.  was  deducted  for  the  disbursements  and  fees 
in  the  proceedings  in  the  Admiralty  Court,  leaving  the 
net  proceeds  of  5,GI6/.,  and  that  the  anchors  and  cables 
were  not  included  in  the  inventory,  or  sale  account.   That 
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bur  days  previously  to  the  sale,  viz.  on  the  28th  March,         1829. 
he  plaintiff,  as  owner  of  the  ship,  demanded  the  anchors 
md  cables  from  the  defendants,  who  refused  to  deliver  v. 

liem  up,  assigning  as  a  reas6n,  that  they  held  them  as  the        ^^*''^^^' 
igents  of  White,  or  of  the  charterers,  and  that  the  plaintiff 
iras  a  perfect  stranger  to  them. — Under  these  circumstan- 
368,  it  was  contended  for  the  plaintiff,  that  the  anchors 
md  cables  had  been  improperly  or  fraudulently  removed 
Srom  the  ship  by  the  charterers,  in  order  to  avoid  the  pro^ 
D^88  issued  out  of  the  Admiralty  Court ;  and  that  if  they 
bad  remained  on  board  and  been  sold  with  her,  there 
would  have  been  a  surplus  on  such  sale,  after  satisfying  the 
Inn  of  disbursements  and  fees  of  the  marshal  of  the  Admi- 
faiiy,  and  the  wages  due  to  the  crew;  and  that  the  plain- 
6B*s  reversionary  interest  expectant  on  the  determination 
id  the  third  voyage,  as  stipulated  for  by  the  charter-party, 
was  injured  to  the  extent  of  the  value  of  the  articles  re- 
moved ;  or  that,  at  all  events,  the  right  to  the  possession 
of  them  revested  in  him,  so  as  to  entitle  him  to  recover  on 
the  count  in  trover. — For  the  defendants  it  was  submitted, 
tiiat  the  charterers  had  a  right  to  order  the  anchors  and 
cables  to  be  removed  from  the  ship  to  the  defendant's 
wharf,  and  that  the   plaintiff's  reversionary   interest  in 
them  was  not  injured,  as  they  were  not  seised  or  sold 
under  the  Admiralty  warrant  and  decree ;  and  that,  ac- 
cording to  the  terms  of  the  charter-party,   the  plaintiff 
could  have  no  right  of  possession  until  the  expiration  of 
the  third  voyage;  and,  consequently,  that  he  could  not  be 
entitled  to  recover  in  trover ;  and  the  case  of  Gordon  v. 
Harper  (a),  was  relied  on  to  shew,  that,  in  order  to  main- 
tain such  an  action,  the  parties  suing  must  have  the  right 
^possession  as  well  as  the  right  of  property,  and  that,  un- 
less both  these  rights  concur,  the  action  will  not  lie;  and 
Pain  V.  Whiiiaher  (6),  that  where  goods  lent  on  hire  had 

[a)  7  Term  Rep.  9.  (b)  1  Ry.  &  Mood.  99. 
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1829.        been  wrongfully  taken  in  execution  by  the  eheriff,  it  was 
held,  that  the  owner  could  not  maintain  trover  against  die 
V.  Sheriff,  he  not  having  the  right  of  possession  as  well  as  the 

right  of  property  at  the  lime  of  the  sale. 

His  Lordship  left  it  to  the  Jury  to  wj^  first ^  whether  the 
anchors  and  cables  had  been  taken  out  of  the  vessel  for  die 
purpose  of  being  repaired,  or  in  the  ordinary  course  of  bosi- 
nessi  or  to  avoid  the  process  of  the  Admiralty  Court: — and 
^condly^  if  they  had  been,  whether  the  plaintiff  had  sustain- 
ed any,  and  what  injury.    The  Jury  found  that  the  anchors 
and  cables  bad  not  been  removed  in  the  ordinary  course,  but 
for  the  purpose  of  avcuding  the  proceedings  instituted  in 
the  Admiralty  Court,  and  that  the  plaintiff  had  been  plac- 
ed in  a  worse  situadon  by  their  removal ;  as,  if  they  had 
been  seized  and  sold  with  the  ship,  a  sur{dus  woidd  have 
remained  to  him  upon  such  sale,  after  satisfying  the  de- 
mands made  by  the  Admiralty,  and  other  charges:  and 
they  accordingly  gave  a  verdict  for  him  for  S44/.  \5$.  being 
the  value  of  the  anchors  and  cables. 

Mr.  Serjeant  Wilder  in  the  last  Term,  obtained  a  rule 
ifMt,  that  this  verdict  might  be  set  aside,  and  a  nonsuit  en- 
tered ;  and  he  submitted,  that,  as  the  anchors  and  cables  had 
neither  been  seiaed  nor  sold  under  the  Admiralty  prooeis; 
and,  as  the  plaintiff  could  have  no  right  of  possession  until 
after  the  expiration  of  the  third  voyage,  for  which  the  vesael 
was  chartered,  there  was  no  ground  for  saying  that  his  re- 
versionary interest  had  been  injured,  neither  could  he  be 
endtled  to  recover  in  an  action  of  trover.  In  Jaeksmi  t. 
Pesked  (a),  it  was  decided,  Uiat  if  a  plaintiff  declare  as  a 
reversioner  for  an  injury  done  to  his  reversion,  he  muat 
either  allege  or  state  an  injury  of  such  a  permanent  nature 
as  to  be  necessarily  injurious  to  his  reversion. 

(a)  I  Mau.  &  Sclw.  234. 
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Mr.  Serjedint  Mereweiier,  now  shewed  cause. -If  the  1829. 
uichon  and  cables  had  not  been  removed  b^  the  charter- 
ers, but  had  been  seised  and  sold  under  the  process  of  the  _  v. 
Admiralty  Courti  the  plaintiff  would  have  had  the  benefit 
of  their  value  upon  such  sale;  and  hb  reversionary  interest 
expectant  on  the  completion  of  the  three  voyages,  as  spe- 
cified in  the  charter-party,  was  injured  to  the  extent  of 
the  sum  which  he  would  have  been  entitled  to  receive,  in 
case  the  articles  removed  had  been  sold  with  the  ship. 
At  all  events,  the  plaintiff  had  a  suflScient  right  of  posses- 
rion  to  entitle  him  to  recover  on  the  count  in  trover;  for  in 
Loesekmem  v.  Machin{a)y  the  hirer  of  a  piano-forte,  who 
sent  it  to  an  auctioneer  to  be  sold,  was  held  to  be  guilty  of  a 
conversion,  and  also  the  auctioneer  who  refused  to  deliver  it 
up  unless  the  amount  of  certain  expenses  incurred  were 
previously  pud ;  and  Mr.  Justice  Abbott  (now  Lord  Tenter- 
dem)  there  said :  **  The  general  rule  is,  that  if  a  man  buy 
goods,  or  take  them  on  pledge,  and  they  turn  out  to  be  the 
property  of  another,  the  owner  iias  a  right  to  take  them  out 
of  the  hands  of  the  purchaser,  except,  indeed,  in  the  case 
of  a  sale  in  market  overt.  With  that  exception,  it  is  incum- 
bent on  the  purchaser  to  see  that  the  vendee  has  a  good 
title.  And  I  am  of  opinion  that  if  goods  be  let  on  hire, 
ahfaough  the  person  who  hires  them  has  the  possession  of 
diem,  for  the  special  purpose  for  which  they  are  lent,  yet, 
if  he  send  them  to  an  auctioneer  to  be  sold,  he  b  guilty  of 
a  conversion  of  the  goods;  and  that  if  the  auctioneer  after- 
wards refuse  to  deliver  them  to  the  owner,  unless  he  will 
pay  a  sum  of  money  which  he  claims,  he  is  also  guilty  of  a 
CfMiversion.**  Although  in  Gordon  v.  Harper  it  was  held, 
that,  where  goods,  leased  as  furniture  with  a  house,  were 
wiongfidly  taken  in  execution  by  the  Sheriff,  the  landlord 
could  not  maintain  trover  against  the  Sheriff  pending  the 
lease,  as  he  had  no  right  of  possession,  yet  that  case  is  dis- 

fa)  2  Stark.  Rep.  311. 
M  M  2 
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1829.        tinguishable  from  the  present,  as  there  the  tenant  was  in  the 
p     ^  actual  occupation  of  the  house,  and  in  possession  of  the  fur- 

V.  niture  under  an  agreement  made  between  him  and  the  land- 

lord, and  the  tenants*  right  of  possession  during  the  term 
could  not  be  divested  by  any  wrongful  act  of  the  landlord. 
But  here  the  charterers  removed  the  articles  in  question, 
for  the  express  purpose  of  avoiding  the  Admiralty  pro- 
cess ;  and  if  they  had  been  sold  under  the  decree  of  that 
Court,  the  plaintiff  would  clearly  have  been  entitled  to  the 
benefit  of  such  sale. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — The  de^ 
fendants,  as  wharfingers,  were  merely  agents  for  the  char- 
terers ;  and  it  cannot  be  contended  for  a  moment  that  the 
anchors  and  cables  in  question  were  removed  from  the 
ship  to  their  premises  with  any  fraudulent  intent.  The 
charterers  had  clearly  a  right  to  them  until  the  third  voy- 
age was  completed,  and  as  the  defendants  received  them  in 
the  usual  course,  and  the  plaintiff  did  not  claim  them  after 
the  sale,  the  defendants  were  not  guilty  of  a  conversion,  as 
they  were  responsible  to  the  charterers,  by  whose  order 
and  on  whose  account  they  received  them. 

Lord  Chief  Justice  Best. — ^When  the  facts  of  this  case 
are  fully  considered,  I  think  there  can  be  no  doubt  but  that 
the  rule  for  entering  a  nonsuit  must  be  made  absolute ; 
and  although  I  was  much  embarrassed  at  the  trial,  by  the 
statement  and  proof  of  several  complicated  facts,  yet  I  was 
clearly  of  opinion  that  the  count  in  trover  could  not  be 
sustained,  and  I  still  entertain  the  same  opinion,  according 
to  the  principle  established  in  Gordon  v.  Harper.  Al- 
though it  was  stated  by  counsel,  in  Pain  v.  Whittaker^ 
that  that  case  had  been  over-ruled  dXNisi Prius^  yet  Lord 
Chief  Justice  ^d6o/^  said,  that  he  was  not  aware  that  it 
had  been,  and  that  it  was  cited  in  the  last  edition  of  Sel- 
wyrCs  Nisi  Pritis,  without  any  notice  that  it  had  been  ove^ 
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ruled ;  and  his  Lordship  further  said,  **  that  he  thought  him-         1829. 
self  bound  by  that  case ;  and  that  the  principle  on  which  it 
proceeded  was,  that  the  plaintiff  had  neither  the  possession  ». 

or  right  of  possession  of  the  goods  at  the  time  they  were 
taken;  and  therefore  the  allegation,  that  'he  was  lawfully 
possessed/  was  not  supported  by  the  evidence."  So  here, 
the  plaintiff  had  neither  the  possession  nor  right  of  posses- 
sion of  the  anchors  and  cables  at  the  time  they  were  removed 
from  the  vessel,  as  he  had  let  them  to  the  charterers  for  three 
voyages,  one  of  which  remained  to  be  performed.  But 
it  has  been  said,  that  as  they  were  detached  from  the 
ship,  and  removed  to  the  defendants'  wharf  by  the  char- 
terers, and  the  Jury  found  that  they  had  not  been  taken 
there  in  the  ordinary  course  of  trade,  the  right  of  posses- 
sion reverted  to  the  plaintiff,  so  as  to  entitle  him  to  main- 
tain trover,  on  the  authority  of  Loeschman  v.  Machin. 
This  might  have  been  so,  if  the  removal  had  been  wrong- 
ful, as  in  that  case.  There,  the  piano  was  merely  let  on 
hire,  at  a  certain  rate  per  month,  and,  therefore,  the  bor- 
rower had  no  right  to  send  it  to  be  sold;  and  by  so  doing, 
he  became  a  wrong  doer,  as  he  had  only  the  possession  of 
it  for  the  special  purpose  for  which  it  was  lent.  Here, 
however,  although  the  Jury  found  that  the  anchors  and 
cables  were  not  removed  in  the  ordinary  course  of  busi- 
ness, yet,  as  they  were  taken  to  the  defendant's  wharf  by 
order  of  the  charterers,  it  is  but  fair  to  presume  that  they 
were  to  remain  there  for  the  use  of  the  ship,  and  that  they 
might  be  again  put  on  board  at  the  commencement  of  the 
third  or  last  voyage,  on  the  completion  of  which  the  plain- 
tiff could  only  be  entitled  to  them;  and  although  the 
Jury  found  that  they  were  removed  for  the  purpose  of 
avoiding  the  process  of  the  Admiralty  Court,  yet  the  plain- 
tiff did  not  demand  them  subseqiiently  to  the  sale  of  the 
ship;  if  he  had,  perhaps  an  action  of  trover  might  have 
been  maintainable ;  but  he  demanded  them  four  days  previ- 
ously to  the  sale,  when  the  charterers  might  have  required 
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1829.        them  for  the  use  of  the  ship.    As,  therefore,  the  defend- 
„      ants  had  received  the  anchors  and  cables  on  account  of  the 

Ferguson 

V.  charterers,  who  had  a  right  to  the  possession  of  them  at 

the  time,  although  their  conduct,  as  far  as  regards  the  ow* 
ner,  might  have  been  improper,  yet,  it  would  be  too  much 
to  say,  that  the  defendants  were  wrong  doers  m  detaining 
the  articles  left  with  them  by  the  order  of  the  charterers, 
who  then  had  a  property  in,  or  control  over,  them,  and  more 
particularly,  as  the  true  owner  did  not  make  any  demand 
after  the  sale,  when  the  right  of  possession  could  alone  re- 
vest in  him.  But  it  has  been  said,  that  the  plaintiff  has 
sustained  an  injury  to  his  reversionary  interest,  expectant  on 
the  determination  of  the  term  granted  by  the  charter-party. 
If  the  Jury  had  found  that  the  anchors  and  cables  had  been 
injured,  there  might  have  been  some  ground  for  the  objec- 
tion ;  but  the  mere  removal,  and  their  remaining  on  the  de- 
fendants* wharf,  cannot  be  deemed  to  be  such  an  injury  to 
the  plaintiff  as  to  entitle  him  to  maintain  this  action ;  and  for 
any  thing  that  appeared  at  the  trial,  they  might  have  been  in 
as  good  a  state,  as  when  they  were  placed  on  the  wharf. 
The  plaintiff  may  still  demand  them,  and  if  the  defendants 
have  damaged  or  disposed  of  them,  he  has  a  right  to  bring 
his  action,  and  recover  their  value,  as  he  has  now  a  right 
of  possession,  as  the  charterers  cannot  prosecute  the  third 
or  last  voyage,  the  ship  having  been  sold  under  a  decree 
of  the  Admiralty  Court. 

Mr.  Justice  Burrough  (a). — There  was  no  evidence  of 
any  actual  conversion  by  the  defendants  after  the  sale  of 
the  ship,  and  the  plaintiff  was  not  entitled  to  the  posses- 
sion of  the  articles  in  question  until  then;  and  as  the  de- 
mand was  made  previously ^  it  was  insufficient ;  and  conse- 
quently the  plaintiff  cannot  be  entitled  to  recover  on  the 
count  in  trover.     I  also  think,  that  the  defendants  cannot 

{a)  Mr.  Justice  Park  \viu>  absent,  ou  account  uf  indisposition. 
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be  fiable  for  the  aUeged  injury  to  the  plaintifTs  reversion;         1829. 
andaltbough  the  charterers  might  have  miscondocted  them-      _     " 
aeWes  by  removiDg  the  anchors  and  cables  from  the  ves-      _    v. 
ael  in  the  first  instaneei  yet  no  fraud  can  be  imputed  to  the 
defendantSi  who  received  the  articles  by  the  order  of  the 
charterers^  who,  at  that  time,  had  the  right  of  possession. 

Mr.  Justice  Gaselee. — It  is  quite  clear,  that  the  first  count 
of  the  declaratioii^  aHeging  an  injury  to  the  plaintiff 's  rever- 
sionary interest,  cannot  be  supported  by  the  facts  proved  at 
the  triaL  I  was  at  first  inclined  to  suppose  that  there  should 
be  a  new  trial,  but  I  now  agree  with  the  Court  in  tliinking 
that  the  count  in  trover  cannot  be  sustained.    The  plaintiff 
bad  no  right  to  commence  this  action  against  the  defendants, 
as  the  articles  in  question  were  not  removed  from  the  ship 
at  their  instance ;  but  they  received  them  in  their  capacity 
as  wharfingers,  from  the  charterers,  who  at  that  time  had 
the  right  of  possession,  and  entire  control  over  them.   This 
case,  therefore,  differs  materially  from  that  of  Loeschman 
v.  Maehin,  as  there,  the  hirer  sent  the  piano  to  the  auc- 
tioneer, for  an  improper  purpose,  viz.  to  sell ;  and  as  the 
latter  refused  to  deliver  it  up  upon  application  made  to 
him  for  that  purpose,  unless  the  owner  would  pay  a  sum 
of  money  which  the  auctioneer  claimed,  he  was  properly 
held  to  be  also  guilty  of  a  conversion.     Here,  however, 
when  the  anchors  and  cables  were  delivered  to  the  defend- 
ants as  wharfingers,  Messrs.  Fraser  ^  Living  had  the 
sole  control  over  them,  and  they  might  either  have  caused 
them  to  be  conveyed  to  their  own  premises,  or  any  where 
else  they  pleased ;  and  unless  the  plaintiff  had  shewn  that 
they  were  deposited  with  the  defendants  with  a  fraudulent 
view  to  his  interest,  their  right  to  retain  them  could  not  be- 
disputed.    The  charterers*  right  of  possession  did  not  ter- 
minate till  the  sale  of  the  ship  in  the  Admiralty  Court;  and 
if  they  had  redeemed  the  ship,  which  they  might  have 
done  by  paying  the  holders  of  the  bottomry  bonds,  and 
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1829.         the  wages  of  the  crew,  they  might  have  equipped  the  ves- 

Ferguson      ^^  ^"^  ^^^^  ^^^  ^^  ^^^  ^^^^  voyage,  according  to  the  terms 
«•  of  the  charter-party.    So,  the  plaintiff  might  have  prevent- 

ed  the  sale,  or  purchased  the  ship  subject  to  the  Admiralty 
and  other  charges;  and  as  he  made  no  demand  after  the 
sale,  he  cannot  be  entitled  to  recover  in  this  action,  as  he 
had  no  right  of  possession  of  the  articles  in  question  be- 
fore the  ship  was  sold. 

Rule  absolute  for  a  nonsuit 


f''**^'  Abbey  and  Another  v.  Lill. 

Jan.  24M. 

A  date  of  a        J  HIS  was  an  action  brought  by  the  plaintiffs,  as  the  hold- 

fr?m  dTc"^?-  «rs  ^^  *  ^^^^  ^^  exchange,  dated  on  the  15th  September, 
mark,  it  wasob-   1824,  and  drawn  by  the  defendant  upon,  and  accepted  by 

jected,  that  the  *  "^  ^      '  r  / 

mark  could  on-  one  Williams f  for  8/.  6s»  Gcf.,  payable  to  the  defendant's 
b^  geimUie  by  °  Order  six  wecks  after  date,  and  indorsed  by  him  to  the  plain- 
calling  the  per-    ^jgpg^     »j«jjg  declaration  contained  a  count  on  the  bill,  and 

son  who  im-  ' 

pressed  it  on  the  also  counts  for  goods  sold  and  delivered,  money  lent,  money 

letter;  on  which 

the  Judge  who    paid,  money  had  and  received,  and  on  an  account  stated. 

TffldVr/it       Plea-the  general  issue. 

tui  the  arrival  of      At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 

a  clerk  from  the 

post-office;  but  hall,  at  the  adjourned  Sittings  after  the  last  Trinity  Term, 

sUted  on,  and  the  defendant's  hand-writing,  as  drawer  of  the  bill,  was 

Sat'^UiTpMt"**  proved,  and  a  letter  by  the  defendant  to  the  plaintiffs  was 

mark  was  genu-  criven  in  evidence,  instead  of  direct  proof  of  notice  of  dis- 

Ine,  and  gave       °  i  •        i  •  r     i        i    n 

their  verdict  ac-  honour  by  the  acceptor,  and  m  which  the  defendant  stated 

CourTfeiused  to  ^'^^^  the  plaintiffs'  letter  of  the  first  instant  was  received,  and 

^b*^"*^-*  *  h  ^^'^  '^*^'*  ^"  reply,  he  begged  to  acquaint  them  that  he  had  a 

been  waived  at  sum  of  money  to  receive  in  town,  which  would  become  due 

the  trial. — In  an 
action  to  recover 

3/.  68,  6d,  remaining  due  to  the  plaintiff  on  a  bill  of  exchange  for  8/.  6s,  6d,,  which  bill  was  given  t» 
secure  the  balance  of  an  account  between  the  parties,  originally  amounting  to  more  than  400^.*'- 
Heldf  that  the  defendant  was  not  entitled  to  enter  a  suggestion  to  deprive  the  plaintiff  of  his  cocti 
under  the  Boston  Court  of  Conscience  act  (47  Geo,  3,  s.  2,  c  1),  as  the  15th  section  provides  tbit 
the  Commissioners  are  not  empowered  to  decide  on  any  debt,  for  any  sum,  being  the  balance  of  an 
account  on  demand  originally  exceeding  5/. 
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about  the  16th  instant^  and  that  he  would  request  a  friend         1829. 
to  appropriate  a  part  to  the  payment  of  the  bill.   This  letter 
was  dated,  **  Boston^  5th  January ^  1824,"  when  it  was 
contended  for  the  plaintiffs,  that  it  was  a  mistake  of  the  de- 
fendant's in  dating  his  letter  1824  instead  of  1825;  and  in 
order  to  shew  this,  the  post-mark  was  referred  to,  which 
appeared  to  be  January  7th,  1 825,  the  bill  having  become 
due  on  the  30th  October ^  1824.    No  evidence  was  offered 
of  the  contents  of  the  letter  of  the  1  st  January ^  referred  to 
by  the  defendant  in  the  above  letter,  or  that  the  bill  in  ques- 
tion was  the  only  bill  between  the  parties ;  but  evidence  was 
given  of  other  dealings  having  taken  place  between  them. 
For  the  defendant,  it  was  insisted,  that  this  was  not 
sufficient  to  go  to  the  Jury  to  make  the  letter  receivable  in 
evidence,  that  the  post-mark  itself  was  not  clear,  and  that, 
at  all  events,  a  clerk  or  person  from  the  post-office  should 
have  been  called  to  prove  that  it  was  a  genuine  post-mark. 
On  this,  the  Lord  Chief  Justice  said,  that  if  there  were 
any  doubt  about  the  genuineness  of  the  post-mark,  he 
would  stop  the  cause,  and  send  for  a  clerk  from  the  post- 
office: — ^^the  Jury,  however,  were  satisfied  that  the  post- 
mark was  genuine,  and  found  a  verdict  for  the  plaintiffs 
for  ZL  6«.  Gcf.,  the  balance  remaining  due  from  the  defend- 
ant to  the  plaintiffs  on  the  bill,  it  having  been  proved  that 
the  acceptor  had  paid  5/.  on  account. 

Mr.  Serjeant  Wilde^  in  the  last  Term,  obtained  a  rule 
msif  that  this  verdict  might  be  set  aside  and  a  nonsuit  enter- 
ed, or  that  the  defendant  might  be  at  liberty  to  enter  a  sug- 
gestion on  the  roll,  to  deprive  the  plaintiffs  of  their  costs, 
pursuant  to  the  4l8t  section  of  the  statute  47  Geo.  3,  sess. 
2,  c.  1 ,  (a),  {Boston  Court  of  Conscience  act) ;  and  in  support 
of  the  nonsuit,  he  submitted,  that  the  post-mark  had  been 

(a)  By  whicli  it  is  enacted,  that  iu  the  said  Court  of  Requests,  shall 
if  any  action  or  suit  for  any  debt,  be  commenced  in  any  other  Court 
recoverable  by  virtue  of  this  act      whatsoever,  or  elsewhere  than  in 
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improperly  receiyed  in  evidence ;  and  he  relied  on  the  case 
o{  Fletcher  v.  BraddyU  (a),  where  it  was  held^  that  al- 
though the  date  upon  a  post-mark  on  a  letter  is  fnimd 
facie  evidence  that  the  letter  existed  at  the  time  of  that 
datCi  still  that  it  should  be  proved  that  the  letter  bore  the 
genuine  post-mail:  used  by  the  ofEce,  whose  stamp  it  pur* 
ported  to  bear  at  the  time.    And  with  a  view  to  enter  a  si;^ 
gestion,  he  produced  an  affidavit  of  the  defendant's  attor* 
ney,  which  stated  that  this  action  was  brought  to  recover 
the  sum  of  3/.  6s.  6d.  on  a  bill  of  excbasnge,  together  with 
interest  thereon,  and  of  which  the  defendant  was  the  draw*' 
er;  that  the  bill  was  accepted  by  WilUafM  for  81.  6s.  6(Lp 
and  that  be,  as  such  acceptor,  paid  the  pbintiffs  Si.  in  part 
of  the  amount  of  such  bill,  previously  to  the  Goromenceraeot 
of  this  action;  and  that  the  Jury  found  a  verdict  for  them 
for  4/.  0^.  &d.,  viz.  3L  6«.  6d.  the  sum  remainiog  unpaid 
on  the  bill,  and  I8s.  Sd.  for  interest  thereon :  and  that  the 
defendant,  prior  to,  and  at  the  time  of  the  commeneemetit 
of  this  action,  was  residing,  and  has  ever  since  resided  and 
carried  on  business  as  a  retail  grocer,  in  the  boroi^b  and 
parish  of  Boston,  in  the  county  of  Lincoln,  and  within  the 
jurisdiction  of  a  certain  Court  of  Requests,  constituted  by 
a  certain  act  of  Parliament,  made  and  passed  in  the  47th 
year  of  the  reign  of  his  late  Majesty  King  George  the  3rd 
— intituled,  &c. 


Mr.  Serjeant  Jones  now  shewed  cause. — First,  the  de- 


tbe  said  Court  of  Requests^  tlicn, 
and  in  every  such  case,  the  plain- 
tiff or  plaintiffs  in  such  action  or 
suit  shall  not,  by  reason  of  a  ver- 
dict for  him,  her,  or  them,  or 
otherwise,  have  or  be  entitled  to 
any  costs  whatsoever;  and  if  the 
verdict  shall  be  given  for  the  de- 
fendant or  defendants  in  such  ac- 
tion or  suit,  uud  the  Judge  or 
Judges  before   whom   the  same 


shall  be  tried  or  heard,  shall  think 
fit  to  certify  that  such  debt  ought 
to  have  been  recovered  in  the  said 
Court  of  Requests,  then,  and  in 
every  such  case,  such  defendant  or 
defendants  shall  have  costs,  and 
such  remedy  for  recovering  the 
same,  as  any  defendant  or  defend- 
ants may  have  for  his,  her,  or 
their  costs  in  any  cases  by  law. 
(a)  3  Stark.  Rep.  64. 
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fendant^s  letter,  which  was  produced  in  evidence,  clearly  re«  1829. 
ferred  to  the  payment  of  the  bill  in  question,  and  was  admis- 
sible, as  it  was  merely  offered  in  lieu  of  direct  proof  of  no* 
tice  of  dishonour  by  the  acceptor;  and  as  it  was  written  at 
the  commencement  of  a  year,  namely,  on  the  dth  January ^ 
I8S5,  the  defendant  mistook  the  date  of  the  year,  which  is 
frequently  done  at  the  beginning  of  a  new  year.  The  de- 
fendant offered  no  evidence  of  any  other  bill  than  that  on 
which  the  action  was  brought;  and  the  mistake  in  the  date 
was  corrected  by  the  post-mark,  which  the  Jury  pronounc*> 
ed  to  be  genuine,  and  which,  as  they  were  in  the  habit  of 
receiving  letters  by  the  post,  they  were  warranted  in  do- 
ing. Though,  in  the  case  of  The  King  v.  WaiMon  (a),  in 
an  indictment  for  a  libel.  Lord  EUenborough  held,  that 
the  production  of  a  libellous  letter  with  the  Islington  post* 
mark,  was  not  presumptive  evidence  of  a  publication  in 
Middlesex^  as  the  post-mark  might  have  been  forged ;  yet, 
there  the  letter  was  produced  in  a  criminal  proceeding, 
and  therefore  a  more  strict  proof  was  requisite.  But,  in 
the  case  of  The  King  v.  Johnson  (6),  where  the  publisher 
of  a  public  register  having  received  an  anonymous  letter, 
tendering  certain  political  information  on  Irish  affairs,  and 
requiring  to  know  to  whom  his  letters  should  be  directed, 
to  which  an  answer  was  returned  in  the  register;  after  which 
he  received  two  letters  in  the  same  hand-writing,  directed  as 
mentioned,  and  having  the  Irish  post-mark  on  the  envelopes ; 
which  two  letters  were  proved  to  be  in  the  hand-writing  of 
the  defendant,  the  previous  letter  having  been  destroyed: 
this  was  held  to  be  a  sufficient  ground  for  the  Court  to  have 
the  letters  read.  Although,  in  Fletcher  v.  BradyU^  the 
post-mistress  from  the  post-office  dX  Lancaster  was  examin- 
ed, in  order  to  prove  that  the  letter  bore  the  stamp  used 
by  the  post-office  at  Wakefield Sit  the  time  of  the  date;  yet, 
as  she  was  not  the  person  who  stamped  the  letter,  she  could 

(a)  I  Camp.  215.  (6)  7  Hast,  65;  S.  C.  3  Smith,  94. 
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1829.        only  know  that  the  mark  was  genuine  by  its  general  appear- 
ance, of  which,  persons  who  are  in  the  habit  of  receiving  let- 
ters by  the  post,  could  have  an  equal  opportunity  of  judg- 
ing ;  but  here,  the  question  does  not  arise,  as  the  Liord  Chief 
Justice  offered  to  stop  the  cause,  and  send  for  a  clerk  from 
the  post-office,  if  the  Jury  should  have  any  doubt  that  the 
post-mark  was  not  genuine.     In  the  case  of  Arcangelo  v« 
Thompson  (a),  was  a  policy  dated  in  1797,  on  goods,  by  a 
ship  warranted  Danish ,  at  and  from  Trieste  to  Hamburgh; 
and  the  policy  was  effected  in  the  name  of  S^  Letyt  who 
was  averred  in  the  declaration  to  have  been  the  person 
residing  in  Great  Britain,  who  received  the  order  for  and 
effected  such  policy;  the  plaintiff's  counsel,  to  prove  the 
order,  gave  in  evidence  a  letter  from  him,  dated  at  Trieste, 
addressed  to  Levy  in  London,  and  having  upon  it  the 
English  ship-letter  post-mark,  with  the  date  of  1797;  and 
Lord  Ellenborough  held,  after  argument,  that  this  wis 
sufficient  evidence  of  the  receipt  of  the  order  by  Levy, 
before  the  effecting  of  the  policy*    There,  no  witness  was 
required  to  be  called  to  prove  whether  the  post-mark  were 
genuine  or  not;  and  in  a  note  subjoined  to  that  case  by 
Mr.  Campbell,  he  observes,  that,  in  a  criminal  case,  the 
post-mark  upon  a  letter  does  not  seem  to  be  evidence  to 
prove  where  or  when  a  letter  was  put  into  the  post-office; 
and  he  refers  to  the  case  of  The  King  v.  Watson. 

Secondly,  as  to  entering  a  suggestion  on  the  roll,  the  learn- 
ed Serjeant  produced  an  affidavit  of  the  plaintiff's  attor- 
ney, which  stated,  that  the  action  was  brought  to  recover 
SL  6s.  6d.,  being  the  balance  of  an  account  due  from  the  de- 
fendant to  the  plaintiffs  for  goods  sold  and  delivered,  and  that 
that  sum  was  also  the  balance  due  upon  the  bill  of  exchange 
declared  on;  and  that  at  the  time  the  bill  was  indorsed  by 
the  defendant  to  the  plaintiffs,  he  resided  in  London;  and 
that  the  sum  of  8/.  6^.  6d,,  for  which  it  was  drawn,  formed 

(tf)  2  Campb.  620. 
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part  of  an  account  current,  amounting  altogether  to  up-  1829. 
wards  of  400/.  for  goods  sold  and  delivered  by  the  plain- 
tiffs to  the  defendant,  and  that  the  bill  was  given  to  secure 
that  balance ;  and  that,  by  the  15th  section  of  the  47th  Geo. 
3,  it  is  enacted,  **  that  nothing  in  that  act  contained  shall 
extend,  or  be  construed  to  extend,  so  as  to  enable  the  com- 
missioners to  judge,  determine,  or  decide  on  any  debt,  for 
any  sum,  being  the  balance  of  an  account  on  demand^  origin* 
aUy  exceeding  5/.,**  and  he  submitted,  that  the  sum  for  which 
the  plaintiflb  obtained  a  verdict,  fell  within  the  exception  ill 
that  section ;  and  it  was  also  sworn,  that  neither  the  defend- 
ant nor  his  attorney  informed  the  plaintiffs  or  their  attorney 
of  the  above  act  of  Parliament,  until  a  few  days  previously  to 
the  trial  of  the  cause.  Although  the  14^h  section  enacts, 
that  it  shall  be  lawful  for  the  commissioners,  and  they  are 
thereby  enabled  to  decide  and  determine  all  disputes  and 
differences  between  party  and  party  for  any  sum  not  exceed- 
ing 5L  in  all  actions  or  causes  of  debt,  whether  such  debt 
shall  arise  on  any  promissory  note  or  inland  bill  of  ex- 
change, and  in  all  cases  of  assumpsit  and  insimul  compu-' 
tasset;  and  although,  by  the  18th  section,  it  is  enacted, 
that  it  shall  be  lawful  for  any  person  or  persons  (whether 
such  person  or  persons  shall  reside  within  the  jurisdiction 
of  the  said  Court  or  not,)  having  any  debt  or  debts  on  the 
balance  of  account i  or  otherwise  howsoever,  not  exceeding 
the  value  of  5/.,  due  or  owing,  or  belonging  to  him,  her,  or 
them,  by  or  from  any  other  person  or  persons  whatsoever, 
inhabiting,  residing,  or  being  within  the  borough  or  parish 
of  Boston^  or  keeping  or  using  any  house,  warehouse, 
wharf,  quay,  lodging,  shop,  shed,  stall,  stand,  or  using  or 
frequenting  the  markets  there,  or  seeking  a  livelihood,  or 
in  any  way  trading  or  dealing  within  the  same,  to  apply  to 
the  clerk  of  the  court  for  the  time  being,  or  his  deputy, 
who  shall  immediately  make  out  and  deliver  to  one  of  the 
Serjeants  of  the  said  court  for  the  time  being,  a  summons 
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1889.        in  wridngi  under  the  hand  of  the  said  derk,  directed  to 
such  debtor  or  debtors,  expressing  the  sum  demanded  of 
him,  her,  or  them,  and  stating  the  particulars  of  audi  de- 
mand or  cause  of  action,  together  with  the  name  of  the 
p^y  demanding  ^the  same,  and   requiring  Um,  her,  or 
them,  to  appear  at  a  certain  time  and  pkce  to  be  menficm- 
ed  in  such  summons,  before  the  commissioners  of  the  said 
court,  to  answer  such  demands;  and  on  such  budubods 
being  served,  and  proof  thereof  made,  the  comBissioners 
are  empowered  to  make  such  orders  and  decrees,  and 
pass  such  final  sentence  or  judgment,  and  award  sudi 
eosts  of  suit,  as  to  them  shall  seem  most  agreeable  to  equi^ 
and  good  conscience:*' — yet  the  commissioners  have  oalj 
jurisdiction  to  determine  in  cases  not  expressly  prohibited 
by  the  act;  and  the  15th  section  provide^  that  they  sbaD 
not  determine  the  right  to  any  debt,  for  any  sum  being  tbe 
balance  of  an  account  on  demand,  originally  exceeding  5L: 
and  in  ifCoUam  v.  Carr  (a),  this  Court  would  not  allow 
a  suggestion  to  be  entered  for  double  costs  under  the 
Middlesex  Ck>urt  of  Omsoience  act,  (SS  Geo.  X,  e.  33), 
where  the  original  debt,  being  above  forty  shillings,  had, 
by  a  balance  of  accounts,  been  reduced  below  that  sum; 
and  Lord  Chief  Justice  Eyre  there  said :  ''  The  action 
arises  on  a  contract«  part  of  idiidi  has  been  satisfied  bj 
money  on  account.     Is  there  any  case  where  the  uHiaiatA 
balance  of  an  account  only  being  under  forty  sbilling>i 
the  Court  has  allowed  a  suggestioii?    I  should  pause  upon 
such  a  case,  since  the  most  intricate  point  in  accounts  lie- 
tween  merchant  and  merchant  might,  by  this  means,  come 
to  be  decided  before  a  County  Court.     It  seems  to  toe 
that  the  original  demand  ought  to  be  under  forty  shillii^'* 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — If  tbe  post* 

(a)  1  Bus.  &  Pul.  223. 
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Biark  had  been  prored  to  have  been  genuine  by  some  per-         1829. 
aon  who  was  competeDt  to  do  so^  it  would  have  been  suf- 
ficient ;  but  there  was  no  evidence  of  that  fact,  and  the  Court 
cannot  take  judicial  notice  of  an  official  seal,  or  even 
the  signature  of  a  person  in  office,  without  proof  of  its 
being  his  hand-writing.     In  Arcamgelo  v.  Thompson,  the 
letter  containing  the  order  corresponded  with  the  date  of 
the  policy,  and  there  were  two  modes  of  shewing  that  it 
csme  fixND  Trieste:  the  one,  by  proving  the  hand-writing 
of  Che  party,  and  that  he  was  resident  there ;  or  that  it  bore 
the  regular  ship-letter  post-mark,  which  might  be  done  by 
ihe  postman  who  delivered  the  letter.     But  as  there  was 
no  mistake  in  the  date,  the  genuineness  of  the  post-mark 
was  not  questioned.    Here,  however,  the  date  in  the  letter 
did  not  correspond  with  the  post-mark,  and  the  Jury  could 
not  assume  it  to  be  genuine ;  it  should  have  been  proved 
to  be  so  by  the  person  who  stamped  it,  who  is  in  the  na- 
ture of  a  pubUc  officer,  and  specially  appointed  by  the 
post-office  for  the  purpose.     In  Fletcher  v.  Bradyll,  a 
letter  was  proposed  to  be  read  in  evidence  in  order  to 
prove  an  act  of  bankruptcy,  and  as  it  was  dated  from 
Wakefield,  the  post-mistress  at  Lancaster  was  examined 
to  prove  that  the  letter  bore  the  stamp  used  by  the  post- 
ofice  at  Wakefield,  at  the  time  of  the  date;  and  she  was 
called,  as  she  was  taken  to  be  cognizant  of  such  marks. 
Although  the  rule,  that  the  rejection  of  evidence,  which  is 
foreign  to  points  in  issue,  applies  more  strongly  to  criminal 
prosecutions  than  to  civil  cases,  yet  that  cannot  apply  liere ; 
and  in  The  King  v.  Watson,  Lord  Ellenborough  held 
*that  die  post-mark  did  not  even  afford  primd  facie  evi- 
dence, to  prove  that  a  letter  had  been  put  into  the  post- 
office,  as  the  mark  might  have  been  forged. 

But  supposing  that  the  letter  in  question  was  properly  re- 
ceived in  evidence,  the  defendant  is  clearly  entitled  to  have  a 
suggestion  entered  on  the  roll,  under  the  Boston  act.    The 


542  CASES  IN  HILARY  TERM, 

1829.  1 5th  section  is  ambiguous  in  its  terms,  and  seems  to  Upply  to 
cases  where  the  title  to  land  is  brought  in  question';  but  the 
14th  is  expressly  in  point,  as  it  empowers  the  commission- 
ers to  decide  and  determine  all  disputes  and  differences  be- 
tween party  and  party,  for  any  sum  not  exceeding  51.  in  all 
actions  of  debt,  whether  such  debt  shall  arise  on  a  promis- 
sory note  or  inland  bill  of  exchange,  and  in  all  cases  of  a#- 
sumpsit  and  insimul  computasseL  Coupling,  therefore,  the 
14th  and  18th  sections  together,  there  can  be  no  doubt 
but  that  the  commissioners  were  empowered  to  decide  the 
debt  in  question,  as  the  latter  section  gives  them  fiill  juris- 
diction to  act  in  sucit  a  case. 

Lord  Chief  Justice  Best. — Taking  all  the  facts  of  this 
case  together,  I  am  of  opinion,  that  the  verdict  ought  not 
to  be  disturbed.  The  Jury  were  satisfied  that  the  post- 
mark on  the  letter  was  a  genuine  post-mark,  and  regularly 
made  by  a  person  belonging  to  the  post-office.  The  ques«> 
tion  then  is,  whether  it  is  necessary  to  prove  that  fact,  and 
who  should  be  called  to  shew  it  ?  Certainly,  not  the  post- 
master of  another  office,  for  he  could  have  no  more  know- 
lege  of  a  particular  post-mark,  than  an  ordinary  individ- 
ual. In  Fletcher  v.  Bradyll,  Mr.  Justice  Holroyd  was  of 
opinion,  that  the  post-mark  waa  primd/eune  evidence  at  the 
time  of  the  date,  but  the  post-mistress  at  Lancaster^  could 
not  positively  prove  that  the  letter  bore  the  stamp  used  by 
the  post-office  at  Wakefield^  as  she  could  have  no  better 
knowledge  of  that  mark  than  another  person,  and  the  Jury 
might  have  been  in  the  habit  of  seeing  the  Wakefield  ^posA 
mark  more  frequently  than  the  woman  who  kept  the  office 
at  Lancaster,  When,  therefore,  the  genuineness  of  a 
post-mark  is  doubtful,  the  person  who  marked  the  letter  ia 
the  best  witness  to  prove  it ;  and  the  knowledge  of  all  other 
persons  on  the  subject  is  equal :  but  we  ought  not  to  adopt 
the  doctrine  to  the  extent  contended  for,  as  it  would  be 


LiLL. 
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necessary  to  call  witnesses  from  post-offices  in  the  most  1B29. 
distant  parts  of  the  kingdom^  viz.  from  Cornwall  or  North-  Abbry 
umberlandtoLandon,  to  prove  the  post-mark  of  every  letter^  ^  v- 
the  date  of  which  might  be  disputed.  But  it  is  not  necessary 
to  decide  that  question  in  the  present  case,  as  I  was  willing 
^o  stop  the  cause  until  a  clerk  from  the  post-office  had  ar- 
rived ;  but  as  my  brother  Wilde  did  not  require  it,  he  must 
be  taken  to  have  waived  his  objection ;  and  the  Jury  had 
no  doubt  but  that  the  post-mark  was  genuine. 

With  respect  to  entering  the  suggestion  under  the 
BoMtan  acty  if  that  statute  had  been  confined  to  cases 
where  the  plaintiff  and  defendant  both  resided  at  Bos- 
ion,  I  should  be  inclined  to  give  it  full  effect ;  but  it  is 
ft  great  hardship,  when  a  plaintiffs  cause  of  action  ori- 
ginally exceeds  51.,  that  he  should  be  deprived  of  an 
appeal  to  the  superior  Courts :  and  we  ought  not  to  make 
Boston  a  place  of  refuge  for  debtors,  who  may  fly  from 
their  creditors  in  London,  when  the  debt  was  contracted 
there.  By  the  18th  section,  although  the  defendant  might 
live  in  London,  yet  if  he  kept  a  shed  or  stall,  or  even  used 
or  frequented  the  markets  at  Boston,  he  would  fall  with- 
in the  meaning  of  the  statute.  Such  an  act  ought  to  re- 
ceive a  strict  construction ;  and  I  am  happy  to  say,  that 
Ihis  case  does  not  come  within  it,  for  the  15th  section  takes 
H  completely  out  of  the  jurisdiction  of  the  commissioners, 
aa  it  is  expressly  sworn,  that  the  action  was  brought  to  re- 
cover the  balance  of  an  account  originally  amounting  to  more 
than  400/.,  and  that  the  bill  in  question  was  given  to  secure 
that  balance.  The  14th  section  only  applies  to  bills  of  ex- 
change not  exceeding  5/.,  and  here  the  bill  was  above  that 
amount,  but  was  reduced  by  part  payment  by  the  acceptor 
afterwards.  I  am,  therefore,  of  opinion  that  this  rule  must 
be  discharged,  particularly  as  the  Jury  had  no  doubt  but 
that  the  letter  written  by  the  defendant  referred  to  the  bill 
on  which  the  action  was  brought. 

VOL.  II.  N  N 
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1829.  Mr.  Justice  Gasel£e  (a). — Under  the  particular  circam- 

stances  of  this  case,  I  am  of  opinioui  that  the  rule  for  set- 
ting aside  the  verdict  must  be  discharged ;  but  I  do  not 
wish  it  to  be  laid  down  as  a  general  rule,  that  a  post-mark 
on  a  letter  must  be  taken  to  be  genuine,  unless  it  be  regu- 
larly proved  to  be  so.     Such  a  mark  is  not  often  disputed, 
and  in  a  case  of  absolute  necessity,  the  person  who  made 
it  might  be  called  to  prove  it;  and  perhaps  a  post-master  of 
another  office  might  be  competent  to  prove  the  post-mark 
to  be  genuine,  as  was  done  in  Fletcher  v.  Braddyll:  but 
persons  in  London,  who  are  in  the  daQy  habit  Of  receiving 
letters  by  the  post,  are  equally  competent  to  say  whether 
a  post-mark  be  genuine  or  not,  as  the  master  of  an  office^ 
distant  from  the  place  where  the  letter  was  actually  put  id, 
and  where  it  was  consequently  marked.     But  hece,  the 
Lord  Chief  Justice  offered  to  send  to  the  post-office  tcfr  a 
person  who  was  competent  to  prove  whether  the  post-mark 
were  genuine  or  not;  but  as  it  was  not  insisted  on, it  must 
be  now  ta;ken  as  if  the  objection  were  waived. 

With  respect  to  entering  a  suggestion  on  the  roll,  as  it 
is  sworn  that  the  bill  of  exchange  on  which  the  action  was 
brought  was  originally  above  5L  and  given  to  secure  the 
balance  of  an  account  amounting  at  one  time  to  more  dum 
400/.,  I  am  of  opinion  that  this  case  falls  expressly  within 
the  15th  sectionof  the  statute,  although  it  was  reduced  to 
SL  6s.  6c/.,  by  part  payment  at  the  time  of  action  brought 

Rule  discharged. 

(a)  Mr.  JvL&iice  Park  was  ab-  Chambers,  but  had  previously  ex- 
sent  on  account  of  indisposition,  pressed  his  concurrence  with  the 
and  Mr.  Justice  Burrough  was  at     opinion  of  the  Lord  CMef  Justice. 
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1829. 

Elizabeth  Soulby  v.  Pickford  and  Others.  Jm.rrih. 

Jl  lilS  was  Enaction  of  (usumpsit.  The  first  count  of  The  plaintiff  de- 
the  declaration  stated,  that  the  defendants  were  indebted  ^gwnpHtim^ork 
to  the  plaintiflTin  the  sum  of  50/.  for  work,  labour,  and  ma-  *"**  labour, 

*  ,  ,        proved  the  value 

terials  found  and  provided  for  the  defendant  by  the  plain*  of  the  work 
tiff  and  her  servants.    The  second  count  was  on  a  quan-  wholly  on  the 
iwn  meruit^  and  to  these  were  added  the  common  money  ^^J^^^xhTde' 
counts.    The  defendants  pleaded  non  assumpserunt  except  fendant  prov- 
as  to  the  sum  of  11/.  Us.  and  a  tender  of  that  sum,  which  plaintiff  agreed 
they  brought  into  Court,  and  which  the  plaintiff  took  out.  forlTc^r'^ 
At  the  trial,  before  Mr.  Justice  Park,  at  Guildhall,  at  the  »"«»•  The  pUin- 

.  .     .       tirs  counsel 

Sittings  after  the  last  Term,  it  appeared  that  the  plaintiff  thenpropoMd  to 
was  a  printer,  and,  by  the  particulars  of  demand,  she  sought  ^ag  i^  be  pafd 
to  fecover  28/.  13*.  for  printing  and  ruling  certain  rate  2**rVdidn^^  ex- 
books  for  the  defendants,  who  were  carriers  by  water,  and  <^ed  a  given 
in  the  habit  of  conveying  large  quantities  of  goods  by  uty,  but  that  if 
canal.  The  plaintiff  proved  the  work  done,  and  that  its  |L**paifa*c^*'' 
value  exceeded  the  amount  soucht  to  be  recovered  by  the  ingiy  •—-«*(<(. 

°  ^  that  the  could 

particulars,  and  also  the  delivery  of  the  books  to  the  de-  not  do  so,  aiihe 
fendants ;  and  her  counsel  relied  on  the  second  count  of  ned  oq  the  con- 
the  declaration. — For  the  defendants,  three  witnesses  prov-  \^^}  ***  ^®  ^"^ 

'  '  instance,  and 

edy  that  there  was  an  agreement  between  the  plaintiff  and  that  it  should 

-,--  ,,  .*.  .1  •       P       have  been  stated 

the  defendants,  that  she  was  to  pnnt  forty-eight  copies  for  by  her  counsel 
10/.  and  that  the  plaintiff  consented  to  do  the  work  on  ofSeX"*^ 
those  terms,  as  she  expected  to  be  employed  by  them  in  ^^^  ^"'y- 
future. — The  plaintiff  then  proposed  to  call  witnesses  to 
prove,  that  she  was  to  be  paid  10/.  for  seventy-eight  pages; 
and  that  if  the  work  exceeded  that  number,  she  was  to  be 
paid  accordingly,  and  in  proportion  to  such  extra  length ; 
bat  the  learned  Judge  refused  to  allow  such  witnesses  to 
be  examined  to  set  up  such  contract,  or  contradict  what 
the  defendants*  witnesses  had  sworn ;  as  the  plaintiff  should 
have  relied  on  the  contract  in  the  first  instance,  and  not 
opened  her  case  on  the  quantum  meruit  count,  by  which 

nn2 
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1829.         she  sought  to  recover  according  to  the  value  of  the  work 
done. 


SOULBT 

v. 

PXCXFORD. 


The  Jury  found  a  verdict  for  the  defendants. 

Mr.  Serjeant  Jones  now  applied  for  a  rule  nisi^  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted ;  and 
submitted,  that  the  plaintiff  was  entitled  to  call  witnesses 
to  contradict  those  of  the  defendants,  as  they  could  not 
set  up  a  contract  in  denial  of  the  work  proved  to  have 
been  done  by  the  plaintiff,  the  value  of  which  she  was 
clearly  entitled  to  recover  under  the  common  counts  of  the 
declaration ;  and  though  the  defendants  might  shew  a  con- 
tract or  agreement  between  them  and  the  plaintiff,  still  the 
latter  ought  not  to  have  been  excluded  from  giving  evi- 
dence in  reply,  and  shewing  that  the  work  was  to  be  done 
on  certain  specified  terms,  and  that  if  it  exceeded  a  certain 
number  of  pages  she  was  to  be  paid  accordingly.  In  Penf' 
son  V.  Lee  (a),  in  an  action  on  a  policy  of  insurance,  with 
a  count  for  money  had  and  received,  the  defendant  paid  no 
money  into  Court,  but  established  as  a  defence  that  the  risk 
never  commenced;  and  it  was  held,  that  the  plaintiff  was 
entitled  to  a  verdict  for  the  premium,  although  no  demand 
of  premium  was  made  by  his  counsel  in  opening  the  case; 
and  Mr.  Justice  Chambre  there  said  {b):  ^' In  practice, 
great  indulgence  is  allowed  to  the  counsel  in  cases  of  this 
sort.  Some  inconvenience  may  perhaps  arise,  from  not 
stating  the  whole  case  to  the  Jury  in  the  opening;  but 
justice  is  often  better  obtained  by  not  holding  the  counsel 
too  strictly  to  the  statement  in  the  opening:"  and  in  itfur- 
ray  v.  Butler  (c),  Lord  Kenyan  was  of  opinion,  that  al- 
though the  plaintiff's  counsel  in  his  opening  might  have  on- 
ly claimed  the  balance  of  a  settled  account,  still,  that  if  he 
failed  to  prove  it,  he  was  not  thereby  precluded  from  going 

(a)  2  Bos.  &  Pul.  330.         {h)  Id.  333.         (e)  3  Esp.  Rep.  105. 
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into  evidence  to  charge  the  defendant  with  money  had  and  1829. 
received  to  the  plaintiff's  use.  Although  in  Stante  v.  "soui.b» 
Pricket  (a),  where,  in  an  action  for  assault  and  battery,  the  „  *'• 
declaration  contained  but  one  count,  and  the  plaintiff's 
counsel,  having  given  evidence  of  a  particular  assault,  wish- 
ed  to  waive  it  and  proceed  to  prove  another  and  differ- 
ent assault ;  Lord  EUenborough  would  not  allow  it  to  be 
done,  as  the  plaintiff  might  select  a  number  of  assaults 
and  rely  upon  the  best.  So,  in  Paterson  v.  Zachariah  (A), 
where  the  plaintiff  opened  his  case  on  a  bill  of  exchange, 
and  having  failed  in  proving  it,  proposed  to  go  into  a  new 
case  of  money  lent  to  the  defendant;  Lord  EUenborough 
said,  that  he  would  not  admit  the  plaintiff**s  counsel  to  pro- 
ceed upon  another  ground;  yet  here,  the  plaintiff  sought  to 
recover  the  value  of  the  work  done;  and  the  cause  of  action, 
as  well  as  the  sum  claimed,  was,  according  to  the  terms  of 
the  contract  she  sought  to  establish,  identically  the  same; 
and  having  proved  the  value  of  the  work  done,  in  the  first 
instance,  although  the  defendants  attempted  to  set  up  a 
contract,  she  had  a  right  to  repudiate  or  contradict  it,  and 
shew,  in  reply,  that  it  was  not  the  entire  contract ;  and  that 
she  was  not  to  be  limited  by  it,  but  that  she  was  to  be  paid 
according  to  a  given  rate,  if  the  work  exceeded  a  certain 
number  of  pages,  which  would  correspond  with  her  ori- 
ginal demand,  and  which  she  was  entitled  to  recover  un- 
der the  general  counts  of  the  declaration. 

Lord  Chief  Justice  Best. — This  was  an  action  for  work 
and  labour,  and  the  plaintiff's  counsel  at  Nisi  Prius  open- 
ed her  case,  as  if  there  had  been  no  contract  or  agreement 
between  her  and  the  defendants,  but  that  she  was  entitled 
to  recover  according  to  the  value  of  the  work  done.  If 
there  were  a  contract,  it  would  be  inconsistent  with  justice 
if  the  usual  course  were  not  pursued,  viz.  to  prove  the  con- 

(a)  1  Camp.  473.  (6)  1  Stark.  Rep.  72. 
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1829  tract  at  the  outset,  or  on  the  opening  of  the  plaintiff's  case. 

"^  ^       The  defendants  proved,  by  three  witnesses,  that  the  plain- 
V-  tiff  undertook  to  print  forty-eight  copies  for  lOA     The 

plaintiff's  counsel  might  have  cross-examined  those  wit- 
nesses, or  shewn  that  they  were  not  worthy  of  credit:  but 
instead  of  that,  he  proposed  to  abandon  the  first  cause  or 
ground  of  action,  and  present  another,  founded  on  a  differ- 
ent contract  from  that  proved  by  the  defendants.  I  am  of 
opinion  that  this  ought  not  to  be  allowed,  either  on  the 
principle  of  convenience,  or  of  justice;  for  the  plaintiff  must 
have  known  that  such  a  contract  existed,  and  that  it  was 
inconsistent  with  the  general  counts  of  the  declaration  on 
which  she  rested  her  case.  In  Stante  v.  Pricket^  Lord 
Ellenborough  very  properly  ruled,  that  a  plaintiff,  after 
proving  one  assault,  cannot  waive  it  and  offer  evidence  to 
prove  another;  and  his  Lordship  there  said,  that  the  plain- 
tiff must  shape  his  case  in  the  most  favourable  manner  be 
could  from  the  first.  The  case  of  Penson  v.  L,ee  is  dis* 
tinguishable  from  the  present,  as  there  the  plaintiff  was 
entitled  to  a  verdict  for  the  return  of  premium  as  a  conse- 
quence of  law,  as  his  right  to  it  arose,  although  the  policy 
might  never  attach ;  and  it  was  therefore  held  that  he 
was  entitled  to  a  verdict  for  the  return  of  premium,  when 
the  defence  set  up  imported  that  the  risk  had  never 
commenced.  So,  in  Murray  v.  Butler,  the  counsel,  in  his 
opening  for  the  plaintiff,  said,  that  the  action  was  brought 
to  recover  the  balance  of  a  settled  account,  which  the  de- 
fendant had  admitted;  and  although  he  failed  in  proving 
such  a  count,  he  was  not  precluded  from  charging  the 
defendant  with  money  belonging  to  the  plaintiff,  which  had 
come  to  his  hands;  because  the  proof  of  the  latter  was 
consistent  with  the  former  demand ;  and  there  was  no  in- 
consistency between  the  case  as  opened,  and  that  at- 
tempted to  be  proved.  The  plaintiff,  in  his  replication  or 
subsequent  pleadings,  is  bound  to  confine  himself  to  the 
facts  already  stated  on  the  record ;  and,  if  he  do  not,  it  is 


PiCXPORD. 
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a  departure.     I  am  therefore  of  opinion,  that,  as  the  plain-         1829. 
tiffin  the  first  instance  soujrht  to  recover  according  to  the  ^ 

▼alue  of  the  work  done,  and  concealed  the  contract,  she  ». 

could  not  afterwards  resort  to  it,  or  be  allowed  to  impeach 
that  proved  by  the  defendants. 

Mr.  Justice  Burrouoh  (a). — If  there  were  any  special 
contract  or  agreement  between  the  parties  for  printing  the 
books  in  question,  the  plaintiff  should  have  relied  on  it, 
and  her  counsel  should  have  stated  it  in  the  outset,  and 
not  opened  the  case  on  the  gfuanium  meruU  count.  The 
plaintiff's  attorney  must  have  known  that  there  was  a  spe- 
cific contract  between  her  and  the  defendants,  and  he 
ought  not  to  have  concealed  it  from  his  counsel,  who  w&s 
thereby  evidently  misled. 

Mr*  Justice  Gaselee. — I  am  of  the  same  opinion.  This 
case  differs  from  that  of  Murray  v.  Butter,  as  there  the 
declaration  contained  counts  for  money  had  and  receiv- 
ed, and  on  an  account  stated:  and  although  the  plaintiff 
fiedled  in  proving  a  settled  account,  he  might  certainly  ad- 
duce evidence  to  charge  the  defendant  with  money  belong- 
ing to  the  plaintiff,  which  had  come  to  his  hands,  and  which 
was  recoverable  under  the  count  for  money  had  and  4re^ 
ceived* 

Rule  refused. 

(a)  Mr.  Justice  Park  was  absent. 
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1829. 

Wednudau^       DiLLON  and  Others,  Assignees  of  Hennell,  a  Bank- 
Jan,  28th.  ^^^^^  ^^  EbwARDS  and  Another. 

The  ^tute  3  f  fjig  ^^s  an  action  of  trover,  brought  by  the  plaintiffs,  as-* 
I,  enacts,  *'  That  signees  o( Frederick Hennell,  a  bankrupt,  against  the  defend- 
er attorney  to  B,ni8,  George  Nigel  Edwards,  Esq.,  sheriff  of  JJ^^^cbAtrv, 
mcnuJany"  *°^  James  Seamer^  a  creditor  claiming  under  a  judgment 
personal  action,  and  execution  against  the  goods  of  HenneU^  and  in  which 

shall,  within  .i../»»,  n  iii*^  i_ 

twenty-one  the  plaintitis  sought  to  recovcr  from  the  defendants  the 
M^^tionV?*'  sum  of  342Z.  14*.  4rf.,  being  the  amount  of  a  levy  made 
such  warrant       under  a  wfit  o{  fieri  faciaSf  sued  out  by  the  defendant 

of  attorney,  be  .  . 

iiied,  together  Seamer,  and  levied  by  the  sheriff,  upon  the  goods  of  JHlm- 

^'it  of  the  time  neU,  the  bankrupt,  before  the  commission  issued  under 

^eiw)rwUh^  which  the  plaintiffs  were  chosen  assignees.     The  cause 

the  clerk  of  the  came  on  for  trial  before  Mr.  Justice  Park,  at  Westmifuter, 

docquets  in  the 

Court  of  j^iV«  at  the  Sittings  after  the  last  Hilary  Term;  when  the  fol- 

thTserond  sec-  'o^ing  ^^^^^  being  proved,  the  learned  Judge,  with  the 

"°Th  "*•?*'  consent  of  the  respective  parties,  directed  that  they  should 

any  time  aftei  be  turned  into  a  special  case  for  the  opinion  of  the  Court; 

of  twenty^-one  ^^^  ^^^  Jury  found  a  verdict  for  the  plaintiffs,  damages 

days  next  after  o^^^l  Us.  4c/.,  subject  to  such  opinion. 

tlie  execution  of  '  j  r 

such  warrant,  a      The  Commission  was  issued  on  the  9th  August,  1827,  and 

commission  of  ,    .      .^  .  .  t       a^j  i       ^ 

bankrupt  fhaii  the  plamtifis  were  chosen  assignees  on  the  24th  Augusi 
\^rv^tor^^o  following.  The  bankrupt  HenneU  carried  on  the  business 
hasg'.venit,        Qf  ^  linen  draper  at  Potion,  in  Bedfordshire;  and  on  the 

then,  and  m  such  *  "^ 

case,  unless  such  27  th  April,  1827,  a  warrant  of  attorney,  under  which  the 
torney  shall  sdAA  James  /S'eaiTf^r  claimed,  was  filed  at  the  warrant  of 
^aTaft^^^^id^^  attorney  office ;  which  warrant  of  attorney  was  in  the  usual 
within  the  said     form,  authorising  two  attomies  therein  named  to  appear  for 

twenty-one 
days  from  the 
execution  there- 
of, such  warrant  of  attorney,  and  the  judgroeni  and  execution  thereon,  shall  be  deemed  fraudulent 
and  void  against  the  assignees.     An  affidavit  made  by  the  attesting  witness  to  the  warrant  <^  attor- 
ney, and  filed  with  it,   merely  suting  its  date,  and  tliat  he  saw  the  party  execute  it,  without  spe* 
cifying  the  day  on  which  it  was  executed : — Held^  to  t>e  insufficient,  and  that  the  sheriff  who  bad 
seized  and  sold  goods  under  a  writ  issued  at  the  instance  of  a  judgment  creditor  on  a  judgment 
entered  up  on  the  warrant  of  attorney,  was  liable  to  the  assignees  of  the  party  whose  goods  were 
seized,  in  an  action  of  trover,  a  commission  of  bankrupt  having  been  issued  againat  him  after  the 
seizure,  but  before  the  sale. 
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HetmeU  as  of  Hilary  term  then  last,  Easter  term  then  next,  1829. 
or  any  other  subsequent  term,  and  receive  a  declaration  for 
him  in  an  action  of  debt  for  600/.  for  money  lent  and  advanc- 
ed to  him  by  James  Seamer;  and  the  warrant  purported  to 
have  been  dated,  signed,  sealed  and  delivered  by  Hennell on 
the  35th  y^pril,  1827;  and,  by  a  memorandum  thereunder 
written,  it  was  expiressed — that  the  before-written  warrant 
of  attorney  was  given  and  executed  by  Hennett  for  securing 
to  Seamer  the  mm  of  three  hundred  pounds^  with  interest 
from  the  day  of  the  date  thereof,  and  was  signed  by  Hennell 
on  the  said  S5th  Aprils  and  duly  attested.  With  the  above 
warrant  of  attorney,  and  at  the  time  of  filing  thereof,  viz.  on 
the  said  S7th  Aprils  1827,  the  following  affidavit  was  also 
filed:— 

"  In  the  King's  Bench. — Robert  Haynes,  of  Potton,  in 
the  county  of  Bedford,  clerk  to  George  King,  of  the  same 
place,  attorney  at  law,  maketh  oath  and  saith,  that  he  was 
present  and  did  see  a  certain  warrant  of  attorney  (a  true 
copy  whereof  is  hereunto  annexed),  bearing  date  the  25th 
April,  1827,  duly  signed,  sealed,  and  delivered  by  the  said 
Frederick  Hennell  in  the  said  warrant  of  attorney  named, 
and  as  and  for  his  act  and  deed  delivered ;  and  that  the 
name  set  and  subscribed  thereto  is  of  the  proper  hand-writ- 
ing of  the  said  Frederick  Hennell;  and  that  the  name  '  Ro- 
beri  Haynes'  thereunto  also  set  and  subscribed,  is  of  the 
proper  hand-writing  of  him,  this  deponent,  iio&er/  Haynes. 

**  Sworn  at  Biggleswade,  this  26th  April,  1827,  before 
me,  Robert  Lindsell,  a  commissioner  of  the  Court  o{  King's 
Bench  at  Westminster,'' 

On  the  lith  July,  1827,  judgment  by  nil  dicit  was  enter- 
ed up  upon  the  said  warrant  of  attorney;  and  on  the  same 
day  the  defendant  Seamer  sued  out  a  writ  of  execution 
from  the  Court  of  King's  Bench,  indorsed  to  levy  the  sum  of 
307L  lOs,  9d.  besides  sheriff  s  poundage,  &c. ;  and  the  de- 
fendant Edwards,  as  sheriff,  and  to  whom  the  writ  was  di- 
rected, levied  thereunder  the  sum  of  307/.  ]0s.  9d.  upon 
the  goods  of  the  bankrupt  Hennell;  which  goods  the  de- 
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1829.  fendant  Edwards  had  in  his  possession  undisposed  of  at 
the  time  of  and  after  the  issuing  of  the  commission  against 
Hennett,  and  also  on  the  22nd  of  September ,  1827;  and 
that,  previously  to  the  commencement  of  this  action,  a  de* 
mand  wafei  duly  made  upon  each  of  the  defendants  by  the 
plaintifis  for  the  delivery  to  them  of  the  goods  so  seized  and 
undisposed  of  as  aforesaid  under  the  said  last-mentioDed 
judgment  and  writ  of  execution ;  but  the  same  were  re^ 
fused  to  be  given  up  by  the  defendants  to  the  plaintiffii 
and  were  afterwards  sold  by  the  sheriff  under  the  levy. 

On  the  part  of  the  plaintiffs,  it  was  contended,—- jF&i^, 
that  the  warrant  of  attorney  and  affidavit  of  the  execu- 
tion thereof  were  not  conformable  with  the  directions 
of  the  statute  3  Geo.  4,  c.  39,  inasmuch  as  the  time  of 
the  signing,  sealing,  and  deliverii^  of  the  sud  warrant  of 
attorney  was  not  set  forth  in  the  affidavit  filed  upon  the 
filing  of  the  same,  and  that  such  warrant  of  attorney  was 
therefore  not  available  against  the  title  of  the  plaintiffi  as 
assignees  of  the  bankrupt  HenneU;^^SLnd  Secondly ^  that 
the  execution  in  question  was  invalid  under  the  108th  sec- 
tion of  the  statute  6  Gvo.  4,  c.  16.  The  defendants,  on  the 
contrary,  contended,  that  the  provisions  of  the  warrant  of 
attorney  act  were  properly  and  substantially  complied  with, 
and  that  the  108th  section  of  the  6  Geo.  4,  c.  16,  did  not 
apply  to  the  execution  in  question. 

If  the  Court  should  be  of  opinion  that  the  verdict  ought 
to  stand  for  the  plaintiffs,  it  was  to  be  entered  for  the  sum 
of  342/.  1  4j.  M.  with  costs ;  but  if  they  should  be  of  a  con- 
trary opinion,  a  nonsuit  was  to  be  entered. 

The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Wilde,  for  the  plaintiffs,  relied  on  the  case 
o(  Notley  v.  Buck  (a)  as  the  latest  judicial  decision  on  the 
construction  of  the  108th  section  of  the  statute  6  Geo.  4, 
c,  16;  the  principles  of  which,  he  submitted,  not  only  ap- 

(a)  2  Man.  &  Ryl.  6d|  S.  C.  8  Bara.  &  Cress.  160. 
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pli^  to  the  present,  but  were  decisiye  to  shew  that  the 
execution  was  invalid;  and  he  also  referred  to  Wymer  y. 
Kemble  (a),  and  Tafflor  v.  Taylor  (6),  where  that  clause 
of  the  act  had  come  under  the  consideration  of  the 
Court  (c).  [But,  as  the  judgment  of  the  Court  was  confin« 
ed  to  the  first  point,  pin.  as  to  the  validity  of  the  warraht  of 
attorney,  it  is  unnecessary  to  report  the  argument  on  the 
second].  The  learned  Serjeant  then  submitted,  that  the 
affidavit  filed  with  the  warrant  of  attorney,  was  not  sufficient 
or  conformable  to  the  provisions  of  the  statute  3  Geo.  4,  e^ 
39,  8s.  1, 2  (eO>  as  it  did  not  specify  or  set  forth  the  time 


1829. 


(a)  6  Bftin.  &  Cress.  479. 

{b)  8  Dow.  &  Ryl.  159;  S,  C.  5 
Barn.  &  Cress.  392. 

(c)  See  also  Higgins  y.  M^Adatn, 
3  Yoooge  &  Jervis,  1. 

(iQ  The  first  section,  after  recit* 
ing  that  injustice  was  frequently 
done  to  creditors  by  secret  war- 
rants of  attorney  to  confess  judg- 
ments for  securing  the  payment 
of  money,  whereby  persons  in  a 
state  of  insolvency  were  enabled 
to  keep  up  the  appearance  of  be- 
ing in  good  circumstances;  and 
the  persons  holing  such  warrants 
of  attorney  had  the  power  of  tak- 
ing the  property  of  such  insol- 
vents in  execution  at  any  time,  to 
the  exclusion  of  the  rest  of  their 
creditors,  and  for  remedy  there- 
of, enacts,  "  That,  if  the  holder 
thereof  shall  think  fit,  every  war- 
rant of  attorney  to  confess  judg- 
ment in  any  personal  action,  or  a 
true  copy  thereof,  and  of  the  at- 
testation thereof,  and  the  defeas- 
ance and  indorsements  thereon, 
in  case  such  warrant  of  attorney 
shall  be  given  to  confess  judg- 
ment in  the  Court  of  King*s  Bench 
at   Wes(mins(erf  or  such  a  true 


copy  thereof  as  aforesaid,  in  case 
such  warrant  of  attorney  shall  be 
given  to  confess  judgment  in  any 
other  Court,  shall,  within  twenty- 
one  days  after  the  execution  of 
such  warrant  of  attorney,  be  filed, 
together  with  an  affidavit  of  the 
time  of  the  execution  thereof  with 
the  clerk  of  the  docquets  and 
judgments  in  the  sud  Court  of 
Kin^t  Benchr 

Tlie  second  section  enacts, 
''  That,  if  at  any  time  after  the 
expiration  of  twenty-one  days  next 
after  the  execution  of  such  war- 
rant of  attorney,  a  commission  of 
bankrupt  shaU  be  issued  against 
the  person  who  shall  have  fj^ven 
such  warrant  of  attorney,  under 
wluch  he  shall  be  declared  a  bank- 
rupt, then  and  in  such  case,  un- 
less such  warrant  of  attorney,  or 
a  copy  thereof,  shall  have  been 
JUed  as  aforesaid,  within  the  said 
space  of  twenty-one  days  from  the 
execution  thereof,  or  unless  judg- 
ment shall  have  been  signed,  or 
execution  issued  on  such  warrant 
of  attorney  within  the  same  pe- 
riod, such  warrant  of  attorney,  and 
the  judgment  and  execution  there- 


554»  CASES  IN  HILARY  T£RM> 

1829.        of  the  execution  of  the  warrant  of  attorney.     The  time 
when  that  instrument  was  taken  and  executed  is  the  ma- 
terial thing  to  be  looked  at^  and  not  the  day  it  was  filed. 
If  not,  a  blank  might  be  left  for  the  date,  which  might  be 
filled  up  after  the  expiration  of  twenty-one  days,  or  even 
on  the  day  of  filing,  which  would  have  all  the  mischief  the 
Legislature  intended  to  prevent.     Although  the  warrant 
of  attorney  is  dated  on  the  25th  Aprils  the  affidavit  is 
silent  as  to  the  day  of  its  execution;  and,  in  Hurst  ▼.  Jim- 
nings  (a),  where  a  deed,  by  virtue  of  which  a  judgment 
was  entered  up,  was  a  contrivance  to  defeat  the  provisions 
of  the  statute  3  Geo.  4,  and  not  having  been  filed  with  the 
proper  ofiicer  within  twenty-one  days  after  its  execution; 
and  judgment  not  having  been  entered  up  within  that 
period,  as  required  by  the  statute,  the  Court,  on  an  appli- 
cation by  the  assignees  of  the  obligor  who  had  become 
bankrupt,  ordered  an  execution  issued  on  the  judgment 
to  be  withdrawn,  as  the  deed  was  fraudulent  and  void  as 
against  the  other  creditors.     The  rights  and  liabilities  of 
the  parties  giving  and  receiving  a  warrant  of  attorney  attach 
at  the  time  of  its  execution;  and  it  is  not  for  the  Court  to 
inquire  into  or  investigate  that  fact,  as  it  is  the  duty  of 
the  holder  of  the  instrument  to  file  an  afildavit  of  the  time 
of  execution  on  the  day  the  warrant  itself  is  filed.     Al- 
though it  may  be  said,  that  the  sheriff  is  not  liable  to  be 
charged   in  this  action,  yet  he  should  either  have  applied 
to  the  Court  for  an  indemnity,  or  inquired  into  the  nature 
of  the  claim  of  the  execution  creditor,  before  he  proceeded 
to  a  sale;  and  as  the  goods  were  not  disposed  of  at  the 
time  of  the  demand  made  on  him  by  the  plaintiffs,  he  is 
equally  liable  with  the  other  defendant,  as  the  assignees 

on,  shall  be  deemed  fraudulent  rupt  at  large,  all  and  every  the 
aud  void  against  the  assignees  un-  monies  levied  or  effects  seized  un- 
der such  commission,  and  such  der  and  by  virtue  of  such  judg- 
assignees  shall  be  entitled  to  re-  ment  and  execution." 
cover  back,  and  receive,  for  the  (a)  5  Barn.  &  Cress.  650;  S.  C. 
use  of  the  creditors  of  such  bank>  8  Dow.  &  Rvl.  424. 
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have  been  deprived  of  their  right  by  his  wrongful  act  and         1S29. 
conversion  of  the  property  of  the  bankrupt. 

Mr.  Serjeant  Taddy^  canlrd,  after  premising^  that,  un*- 
der  the  drcumstances,  trover  could  not  be  maintained,  but 
that  the  plaintiff's  remedy  was  by  an  action  for  money 
had  and  received,  contended,  that  the  affidavit  filed  with 
the  warrant  of  attorney  was  in  strictness  a  sufficient 
compliance  with  the  directions  of  the  statute  3  Geo.  4, 
c  S9.  It  was  found  as  a  fact  at  the  trial,  and  is  so 
stated  in  the  case,  that  the  warrant  of  attorney  was  filed 
on  the  S7th  AprU,  and  that  an  affidarit  was  also  filed  on 
that  day,  in  which  the  attesting  witness  swore  that  the 
warrant  of  attorney,  dated  on  the  25th  April,  was  duly 
executed  by  HennelL  It  must,  therefore,  be  assumed, 
either  that  it  was  executed  on  the  day  on  which  it  is 
dated,  or  on  the  following  day ;  and  if  it  were  executed  at 
any  time  between  the  day  of  its  date  and  the  time  of  filing, 
it  would  be  sufficient  to  satisfy  the  terms  of  the  statute. 
But  the  plaintiffs'  rights  cannot  be  prejudiced,  even  sup- 
posing the  affidavit  be  deemed  to  be  insufficient,  as  twenty* 
one  days  had  not  elapsed  between  the  time  of  the  date 
and  filing  of  the  warrant  of  attorney,  and  judgment  and 
execution  was  entered  up  and  sued  out  on  the  14th  Julp, 
and  the  commission  was  not  issued  until  the  9th  August 
following. 

Lord  Chief  Justice  Best. — Two  points  have  been  raised 
is  this  case,  the  one,  as  to  the  construction  to  be  put 
on  the  statute  3  Geo.  4,  c.  39,  and  the  other  on  the  6 
Geo.  4,  c.  16,  8.  108.  It  is  quite  unnecessary  to  consider 
the  latter  question,  as  I  am  clearly  of  opinion  that  the 
plaintiffs  are  entitled  to  retain  their  verdict,  as  the  affida- 
vit of  the  attesting  witness  to  the  warrant  of  attorney,  and 
filed  at  the  time  of  filing  that  instrument,  was  not  conform- 
able to  the  directions  of  the  statute  3  Geo.  4.    The  only 
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1629.  difficulty  I  at  first  felt  was,  whether  the  sheriiF  could  be 
charged  in  this  action,  as  he  could  have  no  means  of  know- 
ing whether  the  judgment  had  been  duly  entered  up 
0r  noty  or  whether  it  had  been  obtained  by  virtue  of  a 
warrant  of  attorney.  Admitting  that,  generally  speaking, 
although  a  judgment  be  void,  if  the  writ  directed  to  the 
sheriff  be  good,  he  is  protected  by  it,  yet  the  Legklature 
seem  to  have  had  that  in  contemplation  at  the  time  of 
passing  the  statute,  as  they  have  declared  not  only  that 
the  judgment  shall  be  void,  but  the  execution  thereon  al- 
so. If,  therefore,  the  writ  be  a  nullity,  no  one  acting  uo- 
dar  it  can  be  protected,  and  if  the  sheriff  experience  in- 
eonveniaice  or  hardship  from  this  enactment,  the  LfOgisla- 
ture  alone  can  correct  it,  for  we  must  expound  the  law  as 
we  find  it  [Here  hb  Lordship  read  the  first  and  second 
sections  of  the  statute  (a)].  The  words  filed  as  aforetaii^ 
in  the  second  section,  do  not  apply  to  the  mere  act  of  filing 
the  warrant  of  attorney,  but  must  be  taken  to  have  refer- 
ence to  all  the  circumstances  attending  it,  or  the  neces- 
sary acts  to  be  done  by  the  holder  at  the  time  of  such  fil- 
ing, one  of  which  is,  that  an  afiidavit  must  be  also  filed  of 
the  time  of  the  execution.  The  Legislature  required  a 
full  and  perfect  affidavit  of  that  fact,  otherwise  the  object 
of  the  statute  would  be  altogether  defeated,  and  its  pro- 
visions rendered  nugatory;  for  it  is  by  the  affidavit  alone 
that  the  fact  can  be  ascertained,  whether  the  warrant  of 
attorney  was  filed  within  twenty'-one  days  afler  its  execu- 
tion; and  here,  the  day  or  time  of  the  execution  is  not 
stated  in  the  affidavit,  but  only  that  it  was  dated  on  the  ^th 
of  April.  The  express  object  of  the  statute  was  to  pre- 
vent frauds  upon  creditors  by  secret  warrants  of  attorney, 
and  its  spirit  and  letter  must  be  strictly  attended  to;  and 
as  the  judgment  and  execution  thereon  are,  by  the  second 
section,  declared  to  be  deemed  fraudulent  and  void  against 

(a)  See  an/e,  page  553. 


Edwards. 
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assignees,  unless  the  warrant  of  attorney  sball  be  filed,  to-         1829. 
crether  with  the  afiidavit  of  the  time  of  the  execution  there*       _ 

**  .         1  Dillon 

of;  the  writ  in  this  case,  and  under  which  the  sheriff  levied,  v, 

must  be  considered  as  a  nullity  and  of  no  effect.  If  so,  the 
sheriff  and  the  plaintiff  in  the  execution  stand  in  the  same 
situation,  and  neither  can  avail  himself  of  any  proceeding 
under  the  writ;  and  the  statute  provides,  that,  if  the  war- 
rant of  attorney,  and  the  judgment  and  execution  thereon, 
be  deemed  fraudulent  and  void  against  the  assignees,  they 
sball  be  entitled  to  recover  back  and  receive,  for  the  use  of 
the  creditors  of  the  bankrupt  at  large,  all  and  every  the 
monies  leried  or  effects  seized  voider  and  by  rirtue  of  such 
judgment  or  execution.  Whether,  therefore,  the  plaintiflfs 
diould  have  brought  an  action  for  money  had  and  receiv- 
ed, it  is  now  immaterial  to  consider,  as  the  execution  itself 
u  void  under  the  terms  of  the  statute. 

Mr*  Justice  Park  concurred. 

Mr.  Justice  Burrocjoh. — Although  the  word  void  has, 
in  some  instances,  been  taken  to  mean  voidable  only,  yet  it 
cannot  be  so  considered  here,  as  the  statute  not  only  ren- 
ders the  warrant  of  attorney  and  judgment  and  execution 
thereon  void  as  against  the  assignees,  but  declares  that  they 
shall  be  entitled  to  recover  back,  for  the  use  of  the  bank- 
rupt's creditors,  all  the  monies  levied,  or  effects  seized  un- 
der the  judgment  and  execution. 

Mr.  Justice  Gaselee. — The  words  of  the  statute  are  so 
strong  that  we  must  be  bound  by  them;  and  although  I  at 
first  doubted  whether  the  judgment  and  execution  were 
absokUeltf  void,  I  am  now  clearly  of  opinion  that  they  are 
so,  and  the  plaintiffs  are  consequently  entitled  to  recover. 

Postea  to  the  plaintiffs. 
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Feb.  ZnL  Carew,  Demandant;  White,  Tenant;  Fownes,  Vouchee. 

Aftti  to  1  no-  iHR.  Serjeant  E.  Lawes.  moved  that  this  recovery  misht 

tonal  oertificite,  ;  .  J        ^ 

oftiieadiniois-  pass,  notwithstanding  there  was  no  seal  affixed  to  the  no* 

oii^^^ram-  ^rial  certificate  of  the  administration  of  the  oath  to  the  com- 


missioner who  took  the  acknowledgment  of  the  vouchee,  to 

ftvlOttda  WOO 

took  the  ac-       the  warrant  of  attorney,  as  required  by  the  rule  of  Court, 


flfa  warnmtof  {Hilary  ^  14  Geo.  3).    The  learned  Serjeant  stated,  that  the 

tS^^.  acknowledgment  was  taken  in  Upper  Canada,  and  that  tbe 

en  to  pieces  notary  duly  certified  in  writing  under  his  hand  and  seal, 

Coaru  notwith-  that  the  Commissioners  who  took  the  acknowledgment  had 

^^°rao^^  DMulc  ^hc  necessary  affidavit.     That  the  notarial  seal  hav- 


to  pan,  on  fii-    in«  either  been  improperly  affixed  to  the  certificate,  or 

iqganaflMaTit         ®  V     f  i.         ,  .      ,  .       • . 

that  the  Mai       made  of  bad  materials,  it  was  found,  on  its  arrival  in  tbis 


^t  SJtime  '  country,  to  be  broken  to  pieces,  and  that  a  small  part  of 
the  oath  was       |j  ^^jy  ^^  annexed,  when  the  documents  were  sent  to  the 

admiiiittered.  . 

cursitor  for  the  purpose  of  making  out  the  writ  of  entry, 
and  which  part  had  been  since  detached  and  was  now  lost; 
and  that  the  officer  refused  to  pass  the  recovery  without 
the  seal,  unless  he  had  the  sanction  of  the  Court. 

Mr.  Justice  Park,  (the  only  Judge  in  Court)  ordered 
an  affidavit  of  the  above  facts  to  be  made  and  engrossed 
on  parchment,  and  filed  with  the  other  proceedings,  which, 
having  been  done,  the  recovery  was  allowed  to  pass  (a). 

(a)  See  Crultenden  v.  Baurhell,  1  Taunt.  144. 
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Arnold,  Clerk,  and  Others  r.  The  Bishop  of  Bath  and       Tuesday, 
Wells,  Leeves  and  Davies,  Clerks.  ^^^'  ^^^' 

JL  HIS  was  a  Quare  ImpediL    The  first  count  of  the  de-  An  entry  in  m 
claration  stated,  that  from  time  whereof  the  memory  of  cai  instruments' 
man  is  not  to  the  contrary,  there  hath  been  and  is  a  cer-  triennSfvisiu- 
tain  chapel  with  cure  of  souls,  which,  during  all  that  time,  tion  ofthe  Buu- 
when  lull,  hath  been,  and  of  right  ought  to  have  been,  and  WeUs^  in  16O6, 
still  of  right  ought  to  be,  served  by  a  curate  thereof,  that  fn  the^^stry 
is  to  say,  the  chapel  of  Burrington^  situate  in  the  county  J^f^Li"  :„*%•. 
of  Somerset,  and  which,  during  all  the  time  aforesaid,  hath  dencetoshew 
been  and  still  is  annexed  to  the  parish  of  Wrington  in  the  was  admitted  a 
■tme  county : — that,  from  time  whereof  the  memory  of  man  Siurch^wiOiin 
18  not  to  the  contrary,  there  hath  been  and  now  is,  and  still  *}»«  diocese  of 

^     ,  ,  ,  the  bishop;  but 

of  right  ought  to  be,  a  certain  antient  and  laudable  cus-  the  admission 
tarn,  used  and  approved  of  within  the  said  chapel,  (that  is  giII!2fto*have 
to  say),  that  when  and  so  often  as  the  said  chapel  hath  be-  ^^J^P  P*^*^®  *" 

•'•"  '  1591,  jtixta  eon- 

come  and  been,  or  shall  become  and  be  vacant,  and  upon  suetudinem^s^e,: 

every  such  vacancy  happening,  it  hath  been,  and  shall  and  should  hare 
may  be  lawful  for  the  several  persons  being  then  respec-  J^y  ^lo^  ^^^^ 
lively  parishioners  of  the  same  chapel,  or  the  majority  of  whether  the  cus- 
tkem  in  vestry  assembled,  (due  notice  having  been  public-  desiasticai  or  a 
ly  given  in  the  said  chapel,  during  or  immediately  after  J^ml^But^ir  *' 
the  performance  of  divine  service  there,  of  the  day  and  ^*^"S  ^^n  left 

^       *  ^  ^  ^  •'to  them  general- 

time  appointed  for  holding  and  assembling  such  vestry),  to  ly  to  consider, 

elect  and  nominate  a  clerk  in  holy  orders,  to  be  curate  of  lection  were  va- 

and  for  the  said  chapel  of  Burrington,  and  to  present  him  ^^^^^  directed 

to  the  person,  who,  for  the  time  being,  should  or  might  be  ^^^  triai.--it 

rector  o{  the  said  parish  of  Wrington,  for  his  approbation,  legation  in  a  de- 

in  order  that  the  said  rector,  if  he  found  or  finds  the  said  there  wm  an 

clerk  so  elected  and  nominated,  a  proper  person  to  have  J"^*"^  custom 

and  serve  the  said  cure,  might  and  should  approve,  and,  parishioners  of 

after  he  should  have  taken  an  oath  of  obedience  to  him  the  migonty  ofthem 

in  vestry  assem- 
bled, to  elect  a 

curate,  is  not  supported  by  evidence  of  a  custom  of  a  right  to  elect  by  those  parishioners  only  who 

paid  church-rates,  or  a  certain  sum  to  the  curate  above  his  tithes. 

VOL.  II.  O  O 
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1829.         said  rector  for  the  time  being,  and  his  successors,  admit 
the  said  clerk  to  the  said  cure,  and  present  him  to  the 
bishop  of  the  diocese  within  which  the  said  chapel  is  and 
Bath  &Vells  hath  been  situate,  for  him  (if  found  by  the  said  bishop  to 

be  a  fit  and  proper  person  to  have  and  serve  the  said 
cure)  to  be  licensed  by  him,  the  said  bishop,  to  serve  the 
same. — The  plaintiffs  then  averred,  that,  in  pursuance  of 
the  said  custom,  heretofore,  and  on  the  said  chapel  be- 
coming and  being  void  by  the  death  of  one  George  In- 
man,  clerk,  then  formerly  incumbent  thereof,  to  wit,  on 
the  9th  March,  1795,  to  wit,  at  the  chapel  aforesaid,  in 
the  county  aforesaid,  cartain  persons  then  respectively  be- 
ing parishioners  of,  and  being  then  and  there  the  majority 
of  the  parishioners  of  the  said  chapel,  and  then  and  there 
in  vestry  duly  assembled,  pursuant  to  such  notice  as  in 
that  behalf  aforesaid,  before  that  time,  to  wit,  on  &c, 
at  &c.  aforesaid,  duly  given,  did  then  and  there  elect 
and  nominate  one  Sydenham  Teast  Wylde,  then  and 
there  being  a  clerk  in  holy  orders,  and  a  proper  person  to 
have  and  serve  the  said  cure,  to  be  curate  of  and  for  the 
said  chapel;  and  did  then  and  there  present  him  to  the  de- 
fendant, William  Leeves,  who  then  and  there  was,  and  still 
is  rector  of  the  said  parish  of  Wrington,  for  the  purposes 
in  that  behalf  mentioned,  according  to  the  said  custom; 
and  that  the  defendant  Leeves  did  then  and  there  approve 
the  said  S.  T.  Wylde,  and  did,  after  the  said  S.  T.  Wybk 
had  taken  such  oath  in  that  behalf  as  aforesaid,  then  and 
there  admit  the  said  S.  T.  Wylde  to  the  said  chapel,  and  did 
then  and  there  present  and  nominate  the  said  S.  T.  Wylde 
to  the  then  Bishop  of  Bath  and  Welh  (the  said  chapel  be- 
ing then  and  there  and  still  within  the  diocese  of  the  said 
bishop),  to  be  by  him  licensed  to  serve  the  said  cure;  and  the 
said  S.  T.  Wylde  was  afterwards,  to  wit,  on  &c.  last  afore- 
said, at  &c.  aforesaid,  duly  licensed  by  the  said  bishop  to 
serve  the  same  accordingly. — The  plaintiffs  then  averred, 
that  afterwards,  to  wit,  on  the  ISth  May,  18S6,  the  said 
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chapel  of  Burringian  became  void  by  the  death  of  the  said         1829. 
&  T.  Wf/lde^  and  yet  is  void ;  whereby,  and  by  virtue  of  the       Arnold 
premiaes,  and  of  the  said  cu9iomt  it  then  and  there  belong-  *• 

■■..i.i  ...  ^1  .11         1  The  Bishop  of 

ed  to  the  then  panskipners  of  the  said  chapel  so  in  vestry  BATnaWBLLi 


assembled,  (such  notice  having  been  given  in  that  behalf  as 
aforesaid),  or  ike  nuycrity  of  them,  to  elect  and  nominate 
a  derk  in  holy  orders,  being  a  proper  person  to  have  and 
serve  the  said  cure  as  curate  of  the  said  chapel;  and  that, 
afterwards,  to  wit,  on  the  14th  June^  18S6,  at  the  chapel 
aforesidd,  in  the  county  aforesaid,  the  plaintiff  $  being  then 
and  Acre  the  mqforiiy  qf  the  parishioners  of  the  said 
chapel,  duly  assembled  in  vestry  (due  notice  having  been 
previously,  to  wit,  on  &c.  last  aforesaid,  at  the  chapel 
aforesaid,  publicly  given  in  the  said  chapel,  during  or  im- 
mediately after  the  performance  of  divine  service  there,  of 
the  day  and  time  appointed  for  holding  and  assembUng 
BQch  vestry),  to  elect  and  appoint  a  clerk  in  holy  orders, 
curate  of  the  said  chapel;  whereupon,  the  plaintiffs,  being 
and  constituting  the  majority  of  the  then  parishioners  of 
the  said  chapel  so  assembled  in  vestry  as  aforesaid,  then 
and  there  elected  and  nominated  James  William  Arnold 
(the  pkintiff)  to  be  curate  of  the  said  chapel,  he  the  said 
J.  W.  Arnold  being  then  and  there  a  clerk  in  holy  orders, 
and  then  and  there  a  fit  and  proper  person  to  have  and 
aerve  the  said  cure;  whereupon,  and  by  virtue  of  such 
election  and  nomination  at  such  vestry  so  assembled  as 
aforesaid,  it  belonged,  and  still  doth  belong,  to  the  plain- 
tiffs to  present  the  said  J.  W.  Arnold  to  the  defendant 
William  Leeves,  so  being  such  rector  as  aforesaid,  for  the 
approbation  of  him  the  said  defendant  W.  Leeves,  as  a 
fit  and  proper  person  to  have  and  serve  the  said  cure;  so 
tliat  he  should  and  might,  after  he  should  have  taken  such 
oath  as  aforesaid,  be  by  the  said  defendant  W.  Leeves 
admitted  to  the  said  cure,  and  presented  to  the  said  bishop 
of  Ae  said  diocese,  in  order  that  he,  the  said  J.  W.  Ar- 
moUf  if  he  should  be  found  by  the  said  bishop  to  be  a  fit 
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\>29.  and  proper  person  lo  have  and  serve  the  said  cure,  might 
be  licensed  by  the  said  bishop  to  senre  the  same: — but 
chat  the  defendants  unjustly  hindered  them,  the  plaintiffi. 

The  second  count  alleged,  that  the  parishioners  of  the 
chapel,  or  the  majority  of  them  in  vestry  assembled,  had  a 
right  to  elect  and  nominate  a  clerk  in  holy  orders,  curate 
of  the  chapel,  and  to  present  him  to  the  rector  for  appro* 
val,  under  and  by  virtue  of  an  act  of  Parliament  passed  in 
the  11th  year  of  the  reign  o{  Henry  7th,  vrhich  act  had 
been  lost  and  destroyed  by  time  and  accident. 

The  bishop  pleaded  the  usual  plea  of  disclaimer,  viz. 
that  he  did  not  claim  to  have  any  thing  in  the  chapel,  ex- 
cept only  the  licensing  of  the  ministers  to  the  same,  and 
all  other  things  as  belonged  to  the  ordinary  as  such. 

The  defendants,  Leeves  and  Davies,  as  to  the  first  count 
of  the  declaration,  pleaded,  that  the  chapel  was  part  and 
parcel  of  the  rectory  of  Wrington,  whereof  the  defend- 
ant Leeves  was  rector,  and  that  it  belonged  to  him  as  such 
rector,  in  right  of  his  rectory,  to  nominate  and  appoint 
the  curate  to  the  chapel,  as  often  as  it  should  become  va- 
cant; that,  on  the  chapeFs  becoming  vacant  by  the  death 
of  Inman,  in  March,  1795,  the  defendant  Leeves,  as  such 
rector,  nominated  and  appointed  Sydenham  Teast  Wylde 
as  curate,  and  presented  him  to  the  then  bishop  of  the 
diocese,  by  whom  he  was  licensed;  that  on  the  l^th 
May,  1826,  the  chapel  being  then  void,  as  in  the  first 
count  mentioned,  the  defendant  Leeves,  as  rector  as  afore* 
said,  nominated  and  appointed  the  defendant  Davies  as 
curate,  and  presented  him  to  the  bishop  to  be  licensed  as 
such  curate. — The  plea  concluded  by  traversing  the  cus- 
tom,  in  manner  and  form  as  the  plaintiffs  had  in  the  first 
count  in  that  behalf  alleged.  The  defendants  Leeves 
and  Davies  to  the  second  count  of  the  declaration,  after 
alleging  that  it  belonged  to  the  rector  to  nominate  and 
appoint  a  curate,  and  that  the  defendant  Leeves,  as  such 
rector,  noniinated  and  appointed  Wylde  in  1795,  and 
Davies  in  1826,  and  presented  him  to  the  bishop,  con- 
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eluded  by  traversing  the  act  of  Parliament  in  the  second         1829. 
count  mentioned.     They  pleaded  thirdly ^  to  the  whole  of       a»nold 
the  declaration,  that  the  plaintiffs  did  not  elect  Arnold  v. 

•  >.         ^        .       1       1     1         .  11         1  The  Bishop  tf 

modo  ei  forma  ^&  m  the  declaration  alleged.  BATHftWELM 

There  was  a  ceszet  executio  as  to  the  bishop,  and  issue 
was  joined  on  the  last  plea  of  the  defendants  Leeves  and 
Daviesf  and  to  the  first  and  second,  the  plaintifis  replied, 
that  there  was  such  a  custom  and  such  an  act  of  Parlia- 
ment as  in  the  first  and  second  counts  mentioned;  on  which 
issues  were  also  joined. 

At  the  trial,  before  Mr.  Justice  Litiledale,  at  the  last 
Assizes  at  Wells,  the  plaintiffs  produced  the  following  do- 
cumentary evidence  in  support  of  the  alleged  custom,  on 
which  their  claim  to  elect  and  nominate  a  curate  was 
founded,  namely,  Jirst,  an  entry  in  a  book  kept  in  the  re- 
gistry of  the  bishop  of  Bath  and  Wells,  intituled,  ^'  Re^ 
gistrum  Instrumentorum  Clericorum  exhibit,  in  Visitacoe 
irietmiali,  Epdli.  Bathon.  et  Wellen.  in  anno  1606,"  to  the 
following  effect: — 

"  BURRINGTON. 

**  Johannes  Tristram  clericus  ordinal,  presbiter  per 
DUm.  WillUm  Cestren.  EpUm,  8  Aprilis,  1576,  admisss 
ad  curd  animaru.  in  Ecclid.  ih^.  per  DUm.  Ricardum  For^ 
ster  clicU  nup.  Rectorem  de  Wringtonjuxtd  consuetud.  etc,, 
87  Septembris,  1591." 

"  Licentiai.  ad  concionand.  per  DUm.  Thomd  nup.  Ba- 
thon. et  Wellen.  Epum.  7  Januar.  1588." 

Secondly,  the  following  extract  from  the  Parliamentary 
Survey,  taken  at  the  time  of  the  usurpation,  in  1649: — 

**  The  parish  of  Berrington  consisteth  of  about  four  score 
and  six  families.  There  is  in  it  a  church  or  chapel,  be- 
ing, as  we  conceive,  a  donative,  worth,  per  annum,  about 
three  and  forty  pounds. 

'  ''  The  minister  there  hath  usually  been  elected  by  the 
parishiofiers  o{  Berrington,  and  approved  of  by  the  rector 
of  Wrington. 

^'  Mr.  Richard  Powell,  an  able  preaching  minister,  is  now 
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1829.        incumbent  there.     The  tithes  of  corn,  hay,  wood,  and 
teazles,  payable  out  of  the  parish  of  BemngUm  to  the 
parson  of  fFHngtan^  are  worth  per  annum  twenty-two 
Bath &Wbll8  pounds,  and  may  be  added  to  BerringtonS 

Thirdly,  the  nomination  by  Dr.  Waterland,  the  rector, 
of  Mr.  Inman,  the  predecessor  of  Wylde,  as  curate,  on  the 
12th  July,  1744,  which  was  found  in  the  buhop's  registry, 
and  which  was  as  follows: — 

''  Whereas,  the  cure  of  the  chapel  of  Burringtom  with- 
in the  parish  of  WringtaUf  in  the  county  of  Samersei, 
was  lately  vacant  by  the  death  of  the  Reverend  Mr. 
Francis  Wilks,  the  last  incumbent,  and  thereupon  George 
Inman,  A.  B.,  was  elected  and  nominated  tot  his  successor 
by  the  parishioners  of  the  chapel  of  Burrington  aforesaid, 
and  was  presented  by  them  to  me,  Henry  fPaterkmdf 
rector  of  ffrington,  in  the  diocese  of  Bath  and  WeOs, 
for  my  approbation;  and  if  I  found  him  a  proper  person 
to  serve  the  said  cure,  to  admit  him  according  to  the  tenor 
of  a  certain  statute  relating  to  the  said  chapel : — ^therefore, 
I,  Henry  fFaterland,  rector  of  Wrington,  being  well  assur- 
ed of  the  good  life,  morals,  and  learning  of  the  said  George 
Inman,  do  approve  of  him  to  serve  the  cure  of  the  said  chapel 
of  Burrington;  and  after  taking  the  oath  of  obedience  tome 
and  my  successors,  by  these  presents,  I  do  admit  and  do  pre- 
sent him  to  be  licensed  to  the  said  chapel  of  Burrington.'' 

Fourthly,  the  nomination  by  the  defendant  Leeves,  as  rec- 
tor, of  Mr.  Wylde,  on  the  1st  May,  1795,  which  was  in  the 
same  terms  as  the  nomination  and  approval  by  Dr.  Water- 
land  of  Mr.  Inman,  with  the  mere  alteration  of  date  and 
names. — The  plaintiffs  then  called  witnesses  to  shew,  that, 
previously  to  the  election  of  Arnold,  visit,  on  the  ^th  March, 
1826,  a  rate  or  assessment  was  made  on  the  parishioners  of 
Burrington  Sit  six-pence  in  the  pound  for  the  repairs  of  the 
church ;  and  that,  on  the  8th  June  following,  notice  was  given, 
that  it  was  agreed  that  the  persons  so  rated  should  be  the 
only  voters  at  the  election.  That  every  parishioner  who 
was  at  the  election,  and  whose  name  was  on  the  rate,  voted, 
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but  that  several  who  were  rated  did  not  attend;  and  that         1829. 
the  proxy  of  a  parishioner  who  was  absent  was  refused  on 
the  part  of  the  defendants,  because  the  name  of  his  prin- 
cipal was  not  inserted  in  the  rate ;  whilst  the  vote  of  one  of  Bath&Wblli 
the  parishioners  who  was  present  was  admitted  for  the 
plaintiffs,  although  his  name  was  not  inserted* 

On  the  part  of  the  defendants,  in  order  to  rebut  the  pre- 
sumption that  the  alleged  custom  had  immemoruUly  existed 
within  the  chapelry  o(  Burrington,  they  produced  an  ex- 
tract from  the  Ecclesiastical  Survey  of  the  26th  Henry  S, 
(1535)  ,on  which  they  mainly  relied,  the  literal  translation  of 
which  is  as  follows : — 

**  Archdeaconry  of  Bath.'' 

"  Deanery  of  Raddyffr 

"  Somerset:' 

**  Wrington^  with  the  chapel  of  Berrington  annexed — 
James  FiiM-Jamee,  rector  there : — 
The  rectory  there  is  worth,  by  the 

year,  viz^  in  demesne  lands  -  £    2    0    0 

Prssdial  tithes 

The  tithe  of  wool  and  lambs 

Oblations,  with  personal  tithes 

£45  4  8i 


28    0 

0 

0  10 

0 

14  14 

8i 

1 

0    7 

5| 

i    0     1 

4 

From  thence. 

In  pence  paid  to  the  Archdeacon 
of  Wells,  as  of  Synodals 

To  the  Bishop,  as  of  procurations 

To  the  Abbot  of  Glastonbury,  for 
a  pension         -        -        -        -    2    0    0 

And  to  a  certain  priest  celebrating 
in  the  said  chapel  annexed,  for 
his  stipend  annually  by  composi- 
tion       3    6    8 

5  15    5J 

And  there  remains  clearly      -        -        39    9    2| 
The  tenth  from  thence       -        -  £3  18  lU 
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1829.  The  defendants^  then,  in  order  to  shew  that  the  custom 

for  the  parishioners,  as  alleged  in  the  declaration,  or  the 
majority  in  vestry  assembled,  to  elect,  was  only  a  qualified 
BATuSeWzLLB  ^^^  conditional  custom,  produced  an  entry  in  the  parish 

or  church  book  of  Burrington  on  the  election  of  Mr.  In^ 
maUf  as  curate,  in  1744,  and  which  was  as  follows: — 

«  April  SOiA,  1744." 

*'  At  a  general  meeting  of  the  inhabitants  of  the  parish 
of  Burrington,  notice  being  given  the  Sunday  before  in  the 
parish  church;  the  Reverend  Mr.  George  Inman  was 
unanimously  elected  chaplain  of  the  said  church  of  JBitr- 
rington,  vacant  by  the  death  of  the  Reverend  Mr.  Wilis^hy 
us  whose  names  are  hereunto  subscribed,  having  a  right  to 
elect,  upon  the  account  of  paying  four  pounds  to  the  said 
chaplain^  over  and  abqve  his  tithes.*' 

This  entry  was  signed  by  the  churchwardens  and  four- 
teen other  persons. 

They  also  produced  another  entry  in  the  parish  book  of 
Burrington,  on  the  election  of  Mr.  Wylde,  as  curate,  in 
1795,  as  follows: — 

«  March  9th,  1795. 

'^  At  a  general  meeting  in  the  parish  church  of  Bur- 
rington, notice  being  given  the  Sunday  before,  it  is  unani- 
mously agreed  by  us,  the  parishioners  of  the  aforesaid 
parish,  who  have  hereunto  set  our  names,  to  elect  the 
Reverend  Mr.  Sydenham  Teaste  Wylde,  chaplain  of  the 
said  parish  church  of  Burrington,  vacant  by  the  death  of 
the  Reverend  Mr.  George  Inman,  the  late  incumbent;  the 
said  parishioners  having  a  right  to  elect,  on  account  of 
their  paying  four  pounds  per  annum  over  and  above  to  the 
said  chaplain,  exclusive  of  his  tithes.'* 

This  entry  was  signed  by  the  churchwardens  atid 
twenty-two  other  persons. 

It  was  then  submitted  for  the  defendants,  that  the  entry 
from  the  register  of  clerical  instruments,  exhibited  at  the 
triennial  episcopal  visitation,  in  1606,  was  inadmissible  as 
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eridence  for  the  plaintiffs,  as  it  related  to  a  bye-gone  trans-         1829. 
action,  and  did  not  contain  the  original  admission  of  the       j^^^qlh 
|>erson  therein  named,  but  a  mere  statement  or  entry  of  ^      ^ 

that  fact.  The  learned  Judge,  however,  allowed  it  to  be  bath&Wblli 
received,  and  eventually  left  it  to  the  Jury  to  say,  whether 
the  election  of  th^  plaintiflP  Arnold  by  the  parishioners  on 
the  14th  June^  1826,  was  or  was  not  a  valid  election.  They 
found  in  the  affirmative,  and  that  they  had  an  absolute  right 
to  elect,  and  accordingly  gave  a  verdict  for  the  plaintiffs. 

Mr.  Serjeant  Merewether^  in  the  last  Term,  obtained  a 
rule  msi  that  this  verdict  might  be  set  aside  and  a  nonsuit 
entered,  or  a  new  trial  granted ;  or  that  the  judgment  might 
be  arrested:  and  in  support  of  a  new  trial,  he  submitted, 
that,  as  the  entry  in  the  register  of  the  triennial  visitation 
in  1606,  did  not  contain  the  original  admission  of  JbAn  7Vt«- 
hram  therein  named,  which  was  deposited  with  the  bishop, 
and  which  was  the  best  evidence  of  that  fact,  the  entry 
was  improperly  received ;  and  more  particularly,  because 
it  did  not  appear  by  whom  the  entry  was  made;  and  the 
admission  was  stated  to  have  taken  place  in  1591,  which 
was  fifteen  years  before  the  date  of  the  register  (a).  That 
the  evidence  adduced  by  the  plaintiffs  in  support  of  the 
general  and  antient  custom  for  the  parishioners  to  elect, 
as  alleged  in  the  declaration,  was  insufficient;  and  that 
the  weight  of  evidence  was  in  favour  of  the  defendants,  with 
respect  to  the  right  to  elect. 

As  to  the  nonsuit,  it  was  insisted,  that  the  right  of  the 
parishioners  to  elect,  as  alleged  in  the  declaration,  was  a  ge- 
neral and  unlimited  right,  whilst  the  right  proved  by  the 
entries  in  the  parish  books  of  1744  and  1795  was  a  qualified 
aunid  conditional  right,  and  confined  to  those  parishioners  who 
paid  4/.  a  year  to  the  chaplain  over  and  above  his  tithes. 

(a)  The  learned  Serjeant  had  the  Court  directed  to  be  aban- 

tendered  a  bill  of  exceptions,  as  doued,  previously  to  the  applica- 

to  the  entry  having  been  iropro-  tion  for  a  new  trial, 
perly  admitted  in  evidence,  which 
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1S29.  In  arrest  of  judgment,  it  was  contended,  that  it  was  incum- 

Arnold       ^^^  ^^  ^^^  plaintiflPs  to  have  shewn  a  seisin  either  in  them- 

V.  selves  or  in  those  under  whom  they  claimed ;  and  that,  as 

BATH&WBLI.S  parishioners  not  being  incorporated  are  a  mere  fluctuating 

and  uncertain  body,  they  were  incapable  of  having  such 
a  sebin,  by  reason  of  their  inability  to  take  by  succes- 
sion ;  and  that,  therefore,  the  plaintiffs  being  parishioners 
could  not  maintain  the  present  suit.  And  BuUers  Nui 
Prius  (a),  The  Kir^  v.  The  Marquis  of  Stafford  (b),  The 
King  V.  The  Bishop  of  Chester  (c),  Comynis  Digeit  {d), 
Russell  V.  The  Men  of  Devon  (e),  and  Famworth  v.  The 
Bishop  of  Chester  (/),  were  relied  on,  as  authorities  esta** 
blishing  that  position. 

Mr.  Serjeant  Wil(k  and  Mr.  Serjeant  Edward  Lowes 
now  shewed  cause,  and  submitted,  that  the  entry  in  the 
register  of  visitations  was  properly  received  in  evidence, 
as  the  book  itself  was  produced  from  the  registry  of  the 
Bishop  of  Bath  and  WelU^  which  was  the  proper  custody, 
and  where  it  was  deposited  for  the  purpose  of  shewing  what 
had  taken  place  at  the  different  visitations  of  bishops,  as  well 
as  the  names  of  the  persons  who  had  been  admitted  as  cu- 
rates within  this  particular  diocese,  and  by  whom  they  were 
presented  and  admitted;  and  as  the  election  of  the  plaintiff 
Arnold  by  the  parishioners  was  according  to  a  long  estab- 
lished custom,  evidence  of  reputation  was  admissible  to 
prove  a  prescriptive  right  in  them  to  elect.  Besides,  the 
book  in  question  was  a  public  instrument  or  document,  and 
was  evidence  of  the  facts  therein  contained :  and  the  entry 
was  not  given  in  evidence  for  the  purpose  of  proving  a  par- 
ticular custom,  but  only  to  shew  that  a  person  had  been  ad- 
mitted curate  according  to  custom,  and  evidence  might  be 

(fl)  7thEdU. byBridgman,  122a.  (c)  2  Term  Rep.  66/. 

(b)  3  Term  Rep.  646.  (/)  4  Bam.  &  Cress.  672;  & 

(c)  1  Term  Rep.  396.  C.  7  Dow.  &  Ryl.  66. 
(rf)  Tit. "  P^flder,"  3  I.  4. 
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adduced  in  proof  of  such  custom.    In  BuUen  t.  Michel  (a),         1^29. 
a  ledger  or  cbartulaiy  of  the  Abbey  of  Glationbury  was       akmold 
held  to  be  admissible  as  eridence  of  the  endowment  of  a    _     •• 

The  BJAtTir  ^ 

▼icarage,  although  it  contained  an  account  of  matters  of  a  BATBawsLM 
miscellaneous  description^  and,  among  other  things,  entries 
which  appeared  to  be  transcripts  of  contemporaneous  do- 
cuments considered  as  authentic;  and  which  transcripts 
purported  to  give  an  account  of  the  license  of  appropria- 
tion of  the  parish,  and  also  an  accoimt  of  the  several  mat« 
ters  of  endowment.  In  BuUer's  Nisi  Priui  (6),  it  is  said, 
that  where  a  person  would  prove  relationship  by  a  will, 
he  must  have  the  original  will,  and  not  the  probate  only; 
yet,  that  the  ledger-book  is  evidence  in  such  case,  be- 
cause it  is  not  considered  merely  as  a  copy,  but  is  a  roll  of 
the  Court.  In  the  case  of  the  Bishop  of  Meaih  v.  Lord 
Beffield  (c),  it  was  held,  in  a  quare  impedit,  after  the  plain- 
tiff had  given  in  evidence  an  entry  in  the  register  of  the 
diocese  of  an  institution  or  collation,  in  which  entry  there 
was  a  blank  where  the  patron's  name  was  usually  inserted, 
that  parol  eidence  of  the  general  reputation  of  the  country 
was  admissible,  on  the  ground  that  a  presentation  might 
be  by  parol,  and  that  what  commenced  by  parol  might 
be  committed  to  posterity  by  parol,  and  that  this  created 
a  general  reputation. 

Although  it  has  been  insisted,  that  the  custom,  as  laid 
in  the  declaration,  was  not  proved,  as  it  did  not  state  the 
right  to  elect  the  curate  to  be  confined  to  those  parishion- 
ers who  paid  4/.  to  the  chaplain  over  and  above  his  tithes; 
yet  the  Parliamentary  Survey  of  1649  is  the  best  evidence 
of  the  custom ;  and  in  which  it  is  stated,  that  the  minister 
had  been  usually  elected  by  the  parishioners  of  Burring- 
torn,  and  approved  (^  by  the  rector  of  Wringtan;  and  there 
is  no  mention  of  any  qualification  or  limitation  of  the 
parishioners  at  large  to  elect.   The  Parliamentary  Surveys 

(a)  2  Price,  399;  S.  C.  4  Dow's       {b)  7th  Edit,  by  Bridgman,  246  A. 
R^.  S97.  (c)  1  Will.  215. 
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1829.         have  always  been  received  as  the  highest  authority  in 

Arnold       Courts  of  law,  and  have  the  credit  of  having  been  taken 

«•  with  extreme  accuracy  and  minuteness  (a).     The  parish- 

TbeBbhopof    .  ,  ,         /  ,  .     .     ^   i  • 

Bath  &  Wells  loners  at  large,  therefore,  or  the  majority  of  those  m  ves- 
try assembled,  had  clearly  a  right  to  elect  the  plaintiff 
Arnold  as  curate;  and  the  limitation  of  the  right  to  those 
who  paid  the  church-rate  did  not  appear  to  have  been  ex- 
ercised previously  to  his  election;  and  the  condition  to  pay 
4/.  a-year  to  the  chaplain  or  curate  might  be  either  precedent 
or  subsequent  to  the  election;  but  the  right  to  elect  does 
not.  depend  upon  the  actual  payment  of  that  sum,  audit 
was,  in  all  probability,  resorted  to  for  the  purpose  of  as- 
certaining who  were  parishioners ;  and,  although  some  of 
them  might  have  been  defaulters,  they  would  still  have  a 
right  to  insist  on  their  suffrage  to  elect.  So,  though  the 
payment  of  rates  might  afford  the  best  test  of  the  actual 
number  of  the  inhabitants  of  the  parish  who  were  qualifi- 
ed to  vote,  still  it  did  not  deprive  the  parishioners  at  large  of 
their  right  to  elect.  The  Jury  were,  therefore,  warranted  in 
finding  that  they  had  a  general  and  absolute  right  so  to  do. 

Mr.  Serjeant  Merewet/ter,  in  support  of  his  rule. — ^If 
the  entry  in  the  register- book  of  1606,  found  in  the  regis- 
try of  the  bishop,  had  been  an  entry  of  an  exhibit  actual- 
ly rnade  at  the  time  of  the  bishop's  visitation,  it  might  have 
been  received  in  evidence;  but  it  did  not  contain  the  orig- 
inal admission  of  the  party  therein  named,  but  was  merely 
an  entry  of  a  parol  declaration  as  to  a  particular  fact 
which  took  place  long  previously  to  the  entry;  and  as  it 
related  to  an  admission  made  by  the  late  rector  of  Wring' 
ton,  the  party  making  the  entry  could  have  no  knowledge 
of  that  fact  but  by  general  reputation ;  and  such  reputation 
is  not  admissible  in  proof  of  a  particular  fact.  In  the  case 
of  The  King  v.  The  Inhabitants  of  Eriswellf  Lord  Ken- 
ton, adverting  to  the  case  of  The  Bishop  of  Meath  v.  Bel- 

{a)  See  BlundcU  v.  Howardfpcr  Ellenborough,  C.  J.,  1  Mau.  &  Selw.294. 
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Jield^  said  (a):  '*  I  admit  that  a  presentation  may  be  by  1829. 
parolj  and  may  be  proved  by  parol,  that  is,  by  a  witness  arnol 
^bo  was  present  and  heard  it,  but  I  deny  that  in  such  v. 

-...-„     The  Bishop  of 

a  case  common  reputation  could  be  given  m  evidence.  Bath&  Wells 
At  all  events,  there  was  a  fatal  variance  between  the  custom 
by  the  parishioners  to  elect  as  alleged  in  the  declaration, 
and  that  proved  at  the  trial;  and,  although  it  has  been 
said,  that  the  Parliamentary  Survey  of  1649  is  the  best 
evidence  to  shew  the  right  to  be  in  the  parishioners  at 
large  to  elect  the  minister  or  curate,  yet  there  was  no  do«> 
cumentary  or  parol  evidence  of  any  common-law  custom  to 
deprive  the  rector  of  his  right  to  nominate  or  appoint  his 
own  curate.  In  Gape  v.  Handley  (6),  which  was  an  issue 
to  try  whether  the  presentation  to  a  rectory  belonged  to 
the  mayor  and  aldermen,  or  to  the  mayor,  aldermen,  and 
burgesses  at  large.  Lord  Mansfield  said  (c):  *^  The  re* 
striction  of  the  presentation  at  large  to  the  select  body  is 
the  most  reasonable  restriction  that  can  exist.  A  popular 
election  of  a  minister  raises  fumes  and  heats  among  the 
IMirishioneni,  and  tends  much  to  destroy  christian  charity.*' 
The  Ecclesiastical  Survey  of  Henry  8,  and  the  entries  in 
die  parish  books  of  1744  and  1795  were  the  only  docu- 
ments the  defendants  offered  in  evidence.  The  survey  is 
altogether  silent  as  to  the  custom,  but  merely  states  that 
S/L  6s.  8d.  was  payable  by  the  rector  annually  to  the  of* 
ficiating  priest  or  minister  for  his  stipend.  The  words 
juxta  cousuetudinem  in  the  register  of  visitations,  is  the 
only  expression  which  can  be  found  to  shew  any  thing 
resembling  a  custom;  and  as  those  words  were  introduced 
in  a  document  belonging  to  the  church,  they  must  be  tak* 
-en  to  apply  to  an  ecclesiastical  custom,  which  may  exist 
after  forty  years,  and  need  not  be  proved  to  be  from  time 
immemorial,  as  in  the  case  of  a  common-law  custom.  Even 
adnoitting  the  accuracy  of  the  Parliamentary  Survey,  it  is 

(a)  3  Term  Rep.  723.        (6)  3  Term  Rep.  288,  n.        (c)  Id.  291 . 
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of  thk  anompCioB,  for  it  states  that  **  tbe 
tdBmnimgiam  hath  mtmmUjf  been  elected  by  tbe 
pamhioneiB.'*  The  void  "  sniaAy "  may  be  consistent  with 
an  fcdfsiasrical  eostoni,  as  veil  as  that  referred  to  in  the 
lejtistei  bj  the  words/KEla  eonsmetudimem^  and  these  words, 
so  £»  bom  implying  an  innieniorial  custom,  raise  an  infer- 
ence  of  an  errlfriiiticsl  rather  than  a  coouncm  law  cus- 
tom. In  iSold^i?  and  C9k9»im*s  case  (a),  the  Ckmrt  heU 
that  customs  should  be  taken  strictly;  and  Lord  Chief 
Justice  Gsofe  saidf  there  are  two  pillars  of  custom,  one  the 
eowumom  umge^  die  other,  that  it  be  time  ami  of  mind.  At 
all  erents,  a  custom  must  be  proved  as  laid,  for  in  Wibom 
▼•  Page  (i)  a  |dea  justifyii^  under  a  custom,  for  tbe  te- 
nants of  a  particular  copyhold  to  dig  gniTel,  &c*,  was  hdd 
not  to  be  supported  by  evidence  of  a  custom  embradng 
tbe  copyhoiders  of  the  manor  geoerally;  and  Lord  Keth 
yoa  there  said,  that  the  defendant  haying  pleaded  a  custom 
confined  to  Apariiemlar  tenement,  should  be  bound  by  hii 
plea,  and  confined  to  evidence  of  it  only.  Here,  the  only  in- 
stances adduced  at  tbe  trial  of  tbe  election  of  a  chaplain 
or  curate,  are  those  of  1744  and  1795,  which  are  inconsist- 
ent with  the  genera]  right  of  the  parishioners,  or  the  ma- 
jority of  them  in  vestry  assembled,  to  elect,  as  aUeged  in 
the  declaration ;  for  those  entries  are  conclusive  to  shew 
that  such  right  was  confined  to  the  inhabitants  of  the 
parish  who  had  paid  4/1.  to  the  chaplain  beyond  his  tithes. 
From  those  entries  it  must  be  inferred,  that  even  those 
parishioners  who  had  paid  church-rates  had  no  right  to 
vote,  but  only  those  wjio  contributed  to  the  maintenance 
or  support  of  the  chaplain  or  curate.  The  sum  of  4L, 
payable  by  the  parishioners  individually,  is,  most  probsf 
bly,  in  lieu  of  that  which  was  paid  by  the  rector  to  the  of* 
ficiating  priest  at  the  time  of  the  Ecclesiastical  Survey; 
and  the  right  to  elect  the  curate  was  consequently  gives 

(a)  4  Leon.  242.  (6)  4  Eq>.  Rep.  71. 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  578 

up  by  the  rector  to  the  parishioners^  on  their  relieving  him         I8^- 
from  the  payment  of  that  annual  stipend.    It  cannot  be       arkold 
contended  for  a  moment^  that  the  sum  of  4/.  has  been  paid  v. 

,        1  •  1  .  The  Biihop  of 

by  the  parishioners  to  the  curate  horn  time  immemorial^  Batb&Wblu 
as,  at  the  time  of  the  Parliamentary  Survey,  the  rectory  of 
Bmrringtan  was  stated  to  be  worth  only  from  40/.  to  50/. 
a-year,  and  that  nearly  15/.  of  that  amount  was  made  up 
of  oblations  and  tithes. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  there 
must  be  a  new  trial  in  this  case,  which  I  much  regret,  as  the 
preferment  is  of  so  trifling  a  nature,  since  it  only  amounts 
to  the  annual  value  of  100/.  One  of  the  grounds  on  which 
a  motion  has  been  made  for  a  new  trial  is,  that  the  entry 
in  the  register  of  visitations  in  1606,  was  improperly  re* 
ceived  in  evidence  at  the  trial;  but  I  am  of  opinion,  that 
it  was  admissible,  and  properly  received.  But  I  very  much 
doubt,  whether  suflScient  attention  was  paid  to  the  circum- 
stance, as  to  whether  the  custom  relied  on  for  the  plaintiflPs 
was  an  ecclesiastical  or  common  law  custom ;  and  as  the 
attention  of  the  Jury  was  not  called  to  that  point,  the 
cause  must  go  down  to  be  re-tried.  If  the  nature  of  the 
custom  be  considered  with  reference  to  other  evidence  in 
the  cause,  particularly  the  entries  in  the  parish  books  as 
to  the  election  of  the  chaplains  or  curates  in  1744  and 
1795,  it  appears  to  me  to  be  rather  an  ecclesiastical  than 
a  common  law  custom.  The  main  ground  on  which  I 
think  the  entry  in  the  register  was  admissible  is,  that 
it  is  the  duty  of  the  bishop,  at  his  visitations,  to  inquire 
how  the  different  parishes  within  his  diocese  are  served; 
if  the  duty  be  performed  by  the  rector,  he  needs  no 
further  investigation,  but  if  the  parish  be  served  by  a  cu« 
rate,  it  would  naturally  lead  him  to  ask  how  and  by 
whom  he  was  appointed,  and  if  the  Bishop  had  done  so  in 
this  case,  he  would  have  been  informed  that  the  appointment 
was  made  by  the  late  rector.    If  so,  the  bishop  would  re- 
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1829.        quire  further  explanation,  as  the  authority  of  the  re<itor 

A    OLD       ^^  appoint  ceased  at  his  death ;  but  to  remove  that  difficul- 

V.  ty,  it  might  be  said,  that  the  curate  was  appointed  accord- 

Bato  &Vbll8  ing  to  custom,  which  would  lead  the  bishop  to  inquire  into 

the  nature  of  such  custom.     But  the  evidence  adduced  at 
the  trial,  did  not  shew  whether  the  custom  relied  on  for  the 
plaintiffs,  was  a  common-law  or  ecclesiastical  custom.  The 
nature  of  the  custom  must  be  collected  from  usage,  as  it  is 
alleged  in  the  declaration  to  be  an  antient  custom;  but  on- 
ly two  instances  of  election  of  curates  were  adduced  at  die 
trial,  the  one  in  1744,  the  other  in  1793,  and  neither  of  these 
agreed  with  the  custom  as  claimed  by  the  plaintiffs.    It  is 
stated  by  them  to  be  a  general  custom  for  the  parishioners, 
or  the  majority,  in  vestry  assembled,  to  elect ;  whereas  by  the 
entries  in  the  parish  books,  the  right  appears  to  be  limited  to 
those  inhabitants  who  pay  four  pounds  to  the  chaplain,  over 
and  above  his  tithes.  That  qualified  or  restricted  right  should 
have  been  set  forth  in  the  declaration. — Another  strong 
ground  on  which  I  think  this  case  deserves  further  inquiry 
is,  that  it  appears,  that  within  one  hundred  and  eighty  jears 
from  this  time,  the  rectory  was  only  worth  between  40L  and 
50/.  a-year,  more  than  one  fourth  part  of  which  was  made  up 
by  the  payment  of  certain  oblations  and  tithes.  It  cannot  be 
supposed  for  a  moment  that  the  inhabitants  of  the  parish 
should  have  paid  4/.  a-year  to  the  chaplain,  in  the  time  of 
Richard  the  first,  the  period  of  legal  memory,  or  from  time 
immemorial,  when  it  appears  that  within  two  centuries  the 
whole  rectory  was  not  worth  502.  a-year.    Four  pounds  was 
an  enormous  sum  at  that  period,  and  it  therefore  appears 
to  me  that  the  custom  referred  to  in  the  register,  coupled 
with  the  Parliamentary  Survey, in  which  the  word''  usually'' 
is  introduced,  is  an  ecclesiastical  and  not  a  common-law  cus- 
tom.    It  must  also  be  observed,  that  in  the  extract  from 
the  Ecclesiastical  Survey  of  Henry  the  8th,  an  annual  sti- 
pend of  3/.  6«.  8cf.  is  stated  to  be  payable  by  the  rector 
to  the  officiating  priest,  for  his  annual  stipend,  but  no 
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evidence  was  adduced  to  shew  whether  that  payment  was         1829. 
still  continued,  or  whether  the  rector  miirht  not  have  made      \   " 

'  ^  ®  ^  Arnold 

aome  bargain  with  the  parishioners,  giving  them  a  right  •• 

to  elect  on  their  paying  4/.  a-year  to  the  curate,  instead  BiTBftvrBLLt 
of  the  stipend  originally  paid  to  him.  That  circumstance 
certainly  ought  to  be  fully  inquired  into.  The  right  of 
nominating  a  curate  is,  by  the  common  law,  in  the  rector; 
and  when  a  custom  of  this  nature  is  relied  on  by  the 
parishioners,  it  ought  to  be  clearly  and  satisfactorily  prov- 
ed; for,  as  was  said  by  Lord  Mansfield^  in  the  case  of  Gape 
▼.  Handleffi  nothing  is  so  likely  to  engender  feuds  and  bad 
feelings  between  a  minister  and  his  parishioners,  as  a  meet- 
ing of  the  latter  in  the  church,  and  contending  for  the  no- 
mination of  a  curate  or  chaplain  to  preach  there.  It  is  al- 
ways desirable  that  the  rector,  who  is  considered  as  the 
head  of  the  whole  parish,  should  have  the  right  of  nomi- 
nating his  curate,  and  that  the  election  of  the  latter  should 
not  be  left  to  the  parishioners  at  large ;  and  the  rector 
ought  not  to  be  deprived  of  his  right,  unless  such  satisfac- 
tory evidence  be  adduced,  as  would  leave  no  doubt  in  the 
mind  of  any  reasonable  person  of  the  existence  of  a  long 
established  custom  depriving  the  rector  of  his  right  of  such 
nomination. 

Mr.  Justice  Park. — Every  person  who  wishes  well  to  the 
cause  of  religion,  must  be  desirous  that  the  rector  of  a  parish 
should  have  the  nomination  of  the  curate  or  officiating  cler- 
gyman under  his  control,  inasmuch  as  he  can  best  judge  of 
his  fitness  for  the  situation,  as  well  as  of  his  principles  and 
acquirements,  and  the  soundness  of  the  doctrine  he  may 
preach;  and,  generally  speaking,  I  shall  always  be  in- 
clined to  support  the  right  of  the  rector  to  nominate  and 
appoint  a  curate,  rather  than  give  the  right  of  election 
to  the  parishioners  at  large,  or  those  in  vestry  assembled. 
But,  at  the  same  time,  if  there  be  a  custom  established  by 
immemorial  usage,  it  must  be  attended  to,  because  antient 

VOL.  n.  p  P 
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1829.         rights  are  not  to  be  destroyed  by  any  private  wish  or  indi^ 
'    ^       vidual  feeling.     But  it  does  not  appear  to  me  that  the  na* 

Arnold  ®  '^^ 

V.  ture  of  the  custom  relied  on  by  the  plaintiffs  to  elect  their 

The  BUbop  of  ,-  «*ii**i*  ti 

Bath  &  Wblls  curate^  has  been  so  fully  investigated  as  it  ought  to  be. 

Besides,  it  is  necessary  to  consider  whether  the  custom 
proved  is  conformable  with  that  laid  in  the  declaration. 
With  respect  to  the  entry  in  the  register  of  visitations,  I 
am  strongly  inclined  to  think  that  it  was  properly  admitted 
in  evidence.  A  bishop  at  his  visitations  is  alwaya  in  the  habit 
of  making  strict  mquiries  as  to  the  mode,  and  by  whom  the 
different  churches  within  his  diocese  are  served,  and  how 
the  curates  are  appointed,  and  by  whom  they  are  nominated* 
This  he  does  for  his  own  private  information*  These  visi- 
tations, in  antient  times,  were  not  held  at  stated  periods,  but 
are  now  held  annually.  In  many  dioceses,  a  bishop  sends 
round  printed  circulars  to  all  the  clergy  within  his  jurisdic- 
tion, inquiring  how  their  respective  churches  are  filled,  and 
by  whom  the  officiating  ministers  are  nominated  or  appoint* 
ed.  Here,  the  words  relied  on  in  the  register  of  1606  are 
juxta  consuetudinem,  and  we  therefore  ought  clearly  to  see 
what  was  meant  by  those  words;  and,  for  the  reason  stated 
by  my  Lord  Chief  Justice,  I  strongly  incline  to  think  they 
refer  to  an  ecclesiastical,  rather  than  a  common-law  custom* 
At  all  events,  their  meaning  is  so  ambiguous,  that  I  think 
the  case  requires  a  further  and  strict  investigation. 

Mr.  Justice  Burrough. — I  am  quite  satisfied  that  there 
ought  to  be  a  new  trial,  as  the  nature  of  the  custom  was 
not  satisfactorily  proved.  I  cannot  agree  with  my  Lord 
Chief  Justice,  and  my  brother  Park^  that  the  entry  in  the 
register  of  visitations  was  receivable  in  evidence,  as  it  only 
went  to  shew  the  admission  of  a  priest  by  a  late  rector, 
many  years  before  the  entry  was  made.  At  all  events,  it 
ought  not  to  have  been  received  as  evidence  to  prove  the 
custom.  It  does  not  contain  the  original  admission  of  the 
person  therein  named,  nor  does  it  appear  that  he  or  the 
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rector  was  present  at  the  time,  and  (he  words  juxta  caHsue-        1829. 
Utdinem  are  not  only  ambiguous  in  themselves,  but  were  not      \    ^     ' 
evidence  of  a  particular  custom,  unless  they  were  shewn  to  v. 

relate  to  a  long  established  or  immemorial  custom.  BATHfl^^LLt 

Mr.  Justice  Gaseleb. — I  concur  with  the  Court  in  think- 
ing that  there  ought  to  be  a  new  trial,  and  as  I  shall,  in  all 
probability,  have  to  try  the  cause,  I  shall  now  refrain  from 
making  any  observation. 

Rule  absolute  for  a  new  trial. 


Bushnell  and  Others  v.  Levi.  ^v"!^^' 

Feb.  Ath* 

J^HIS  was  an  action  of  assumpsit  for  work  and  labour  An  officer  of  the 
performed  by  the  plaintiffs  in  repairing  the  defendant's  ^^^^^^^^ 
chaise*  lock-up  faoiue 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  West-  where  he  redd- 
minster,  at  the  Sittings  after  the  last  Term,  the  plaintiffs  ^  ".^^n^ 
proved  the  value  of  the  work  done  for  the  defendant,  in  ^«  ■**<>  ''•p*  *» 

■ii-r/.i  "1.        o&ct  or  count- 

the  county  of  Middlesex,  and  the  Jury  found  a  verdict  iog-honw  in  the 
for  them  for  4/.  18*.  w»fereh^*SS^ 

on  the  butineu 
of  a  Sheriff's  of- 

Mr.  Serjeant  Andrews,  on  a  former  day  in  this  Term,  ficer,  in  partner- 
obtained  a  rule  nisi,  that  the  defendant  might  be  at  liberty  son.— Held, 
to  enter  a  suggestion  on  the  roll,  under  the  London  Court  lerton^sccking 
of  Requests  act  (39  &  40  Geo.  3,  c.  civ.  s.  5  (a),)  in  or-  « liveUhood  or 

^  ^  ^  '  '  trading  or  deal- 

ing in  London, 
•ad  within  the  Jurisdiction  of  the  London  Court  of  Cunscience  act,  39  &  40  Geo,  3,  c,  ciy. 

(a)  By  which  it  is  enacted,  that  from  any  person  or  persons  what- 
it  shall  be  lawful  for  any  person  soever,  residing  or  inhabiting  with- 
er persons,  whether  residing  with-  in  the  city  of  London,  or  the  libcr- 
in  the  city  of  London  or  else-  ties  thereof,  or  keeping  any  house, 
where,  who  shall  have  any  debt  due  warehouse,  shop,  shed,  stall,  or 
to  him  or  them,  not  exceeding  5/.  stand,  or  seeking  a  livelihood,  or 
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der  to  deprive  the  plaintiffs  of  their  costs.  He  founded 
his  motion  on  an  affidavit,  which  stated,  "  that  the  defend- 
ant lived  in  Newman  Street,  Oxford  Street,  and  that  pre- 
vious to  and  at  the  time  of  the  commencement  of  this  suit, 
and  ever  since,  he  had  carried  on  the  business  of  a  Sheriff's 
officer,  in  Fetter  Lane,  in  the  city  of  London,  under  the 
firm  of  William  Levi  and  Son,  and  had  rented  offices,  or 
a  counting-house,  and  premises,  jointly  with  his  said  soo 
and  partner,  in  Fetter  Lane,  aforesaid,  and  had  sought 
and  endeavoured  to  get  his  livelihood  within  the  said  city 
of  London,  by  his  aforesaid  business  of  Sheriff^s  officer,  in 
partnership  with  his  son,  and  that  the  defendant  was  lia- 
ble to  be  summoned  to  the  Court  of  Requests  there.*'  The 
learned  Serjeant  referred  to  2%dd*s  Practice  {a),  where  all 
the  cases  as  to  the  residence  of  parties,  on  the  constructioii 
of  this  statute,  are  collected ;  and,  although  in  Miller  v.  JVil' 
liams{b),  it  was  held,  that,  if  a  party's  rendence  be  out  of 
the  jurisdiction  of  the  Court  of  Requests  for  London,  his 
occasionally  under-writing  a  policy  at  Lloyd^sCoffee  House, 
where  he  had  a  seat,  was  not  a  seeking  his  livelihood  within 
the  city,  so  as  to  subject  him  to  the  jurisdiction  of  the  Court, 
as  it  must  be  followed  as  a  trade  or  business.     So,  in  Jrf" 


trading,  or  dealing  within  the  same 
city  or  liberties,  to  cause  such 
debtor  or  debtors,  person  or  per- 
sons from  whom  such  debt  or  debts 
shall  be  due  and  owing,  or  claim- 
ed and  demanded,  and  so  resident, 
inhabiting,  or  keeping  any  house, 
warehouse,  shop,  &c.,  &c.,  or  seek- 
ing a  livelihood,  or  tradbg  or  deal- 
ing as  aforesaid,  to  be  warned  or 
summoned  to  appear  before  the 
commissioners  at  Guildhall,  &c., 
who,  if  the  debt  does  not  exceed 
5/.,  have  power  to  make  order  for 
the  payment. 


And  by  the  12th  section  it  is 
enacted,  "  that,  if  any  action  or 
suit  shall  be  commenced  in  any 
other  Court  than  the  sidd  Court  of 
Requests,  for  any  debt  not  exceed- 
ing 5/.,  and  recoverable  by  virtue 
of  the  former  acts,  or  of  tins  wd, 
in  the  said  Court  of  Requests,  the 
plaintiff  or  plaintiffs  in  such  ac- 
tion or  suit  shall  not,  by  reason 
of  a  verdict  for  him,  her,  or  them, 
or  otherwise,  have  or  be  entitled 
to  any  costs  whatsoever." 

(a)  9th  Edit.  955-6. 

{b)  5  £sp.  Rep.  19. 
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Jeries  ▼•  WatU  (a),  where  the  defendant  resided  in  Middle-  1B29. 
sex,  and  kept  a  warehouse  in  the  city  of  London,  jointly 
widi  another  person^  but  told  the  plaintiff  that  he  did  not 
keep  the  warehouse,  and  the  plaintiff,  upon  inquiry  in 
the  neighbourhood  of  the  warehouse,  could  obtain  no  intel- 
ligence respecting  him,  this  Court  would  not  exempt  the 
defendant  from  payment  of  costs,  on  the  ground  that  the 
yerdict  being  under  5/.,  the  defendant  ought  to  have  been 
aummoaed  to  the  London  Court  of  Requests.  So,  in  Gray 
T.  GmmI:(6),  a  market-gardener  who  held,  at  an  annual 
rent,  a  stand  with  a  shed  over  it,  in  Fleet  Market,  which 
be  occupied  three  times  a-week,  on  market-days,  till  ten 
o'clock  in  the  morning,  after  which,  and  on  all  other  days, 
it  was  occupied  by  others,  was  held  not  to  keep  a  stand, 
within  the  meaning  of  the  act;  and  in  Skinner  v.  Davis  (c), 
a  person  plying  as  a  porter  in  the  city  of  London,  and  re- 
B<nrting  to  a  house  of  call  there,  but  not  lodging  in  the  city, 
was  deemed  not  to  be  a  person  seeking  his  livelihood  in 
London,  within  the  act.  So  in  Kemsett  v.  West  (d),  a  coal- 
merchant,  who  resided  and  carried  on  his  business  at  Lam- 
beth in  Surrey,  but  kept  a  counting-house  in  the  city  of 
London,  for  the  purpose  of  receiving  orders,  was  held  not 
to  be  entitled  to  the  privilege  of  being  sued  only  in  the 
London  Court  of  Requests,  as  a  person  seeking  his  liveli- 
hood in  the  city :  yet,  in  Croji  v.  Pitman  {e)  a  person  who 
Tented  a  counting-house  in  the  city  of  London,  jointly  with 
another  person,  and  received  orders  there  for  his  business, 
was  held  to  be  within  the  jurisdiction  of  the  London  Court 
of  Requests  act,  although  he  slept  and  resided  in  Southwark, 
That  case  is  expressly  in  point,  and  is  the  latest  authority, 
with  the  exception  of  Kemsett  v.  West,  where  Crq/i  v. 
was  not  adverted  to ;  and  in  all  the  previous  deci- 


(fl)  1  New  Rep.  153.  (d)  5  Dow.  &  Ryl.  626. 

[b)  8  East,  336.  (e)   1   Marsh.  269;     5.  C.    6 

(e)  2  Taunt.  196.  Taunt.  648. 
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1829.  sions^  the  defendant  had  no  permanent  office  or  place  of 
business  within  the  city,  but  only  resorted  there  occasion- 
ally ;  whilst  here,  it  is  expressly  sworn^  that  he  rented  a 
counting-house  in  the  city  of  London^  and  sought  to  get 
hiff  livelihood  there;  and  although  he  was  in  partnership 
with  his  son,  be  is  still  within  the  meaning  of  the  act,  ac- 
cording to  the  case  of  Croft  v.  Pitman. 

Mr,  Serjeant  Wilde  now  shewed  cause,  on  affidavits 
which  stated  y  that  the  defendant  carried  on  the  business 
of  a  Sheriff's  officer  in  partnership  with  his  son^  at  a  lock* 
up  house  for  the  Sheriff  of  Middlesex,  in  Newman  Street^ 
Oxford  Street,  where  he  resided^  and  that  he  was  rated 
as  the  occupier  of  such  bouse;  that  process  in  the  dty 
of  London  is  served  and  executed  by  one  pf  the  Serjeants 
jof  Mac^;  that  the  defendant  was  not  one  of  those  offi- 
cers ;  but  that  he  carried  on  the  whole  of  bis  buanesa  as  a 
Sheriff's  officer  in  the  county  of  Middlesex^  where  the 
plaintiff's  cause  of  action  arose,  the  chaise  having  been 
repaired  there.  It  was  also  sworn,  that  the  plaintiffii  did 
not  know  that  the  defendant  had  a  counting-house  or  of- 
fice in  Fetter  Lane  at  the  time  the  action  was  brought; 
and  that  it  was  rated  in  the  name  oi  Lawrence  Leti^  the 
defendant's  son.  The  learned  Serjeant  submitted,,  that 
this  case  was  distinguishable  from  Croft  v«  Pitman^  as  there 
the  debt  was  contracted  in  London^  whilst  here,,  as  the  de- 
fendant was  not  an  officer  of  the  Sheriffs  of  that  city,  and 
resided  wholly  in  Middlesex,  he  must  be  considered  as 
carrying  on  bis  business  there,  although  he  was  in  partner- 
ship with  his  son,  and  occupied  an  office  jointly  with  him 
in  Fetter  Lane. 

But  the  Court  held,  that,  as  the  words  of  the  act  extend 
to  persons  keeping  any  shop,  shed,  stall,  or  stand,  or  seek- 
ing  a  livelihood,  or  trading  or  dealing  within  the  city  of 
London;  and  as  Lord  Chief  Justice  Gibbshsid  held|in  Oi^ 
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V.  Pitman,  that  a  person  renting  a  shop  or  stall  was  with-  1829 
in  the  jurisdiction,  although  he  rented  it  jointly  with  ano- 
ther; and  Mr.  Justice  DoUom  said,  that  the  defendant  re- 
oeived  orders  at  his  counting-house,  and  that,  if  so,  he 
must  be  said  to  carry  on  his  business  there ;  and  Mr.  Justice 
Heath  and  Mr.  Justice  C/iambre  concurred:  that  case 
must  govern  the  present,  particularly  as  the  affidavit  is  suf- 
ficient to  bring  the  defendant  within  the  authority  of  that 
decision. 

Rule  absolute. 


Gould  v.  Shirley.  V^f^?' 

Feb.  &th. 

JL  HIS  was  an  action  ot  assumptit,  and  brought  to  recover  On  the  defend- 
firom  the  defendant  the  sum  of  ^/.  and  upwards,  for  goods  ^^  ^°fg^^* 
told  and  delivered.     Pleas — First,  nan  assumpsit;  and  5*?I°^*«I,* 
secondly,  non  assumpsit  infra  sex  annos,  on  which  issues  bamd  by  the 
were  joined.    The  defendant  paid  3L  5s,  id.  into  Court,  utiont,  he  stid 
At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last  as-  ^  J^^Jhr^Srl^ 
sizes  for  the  county  of  Stafford,  it  appeared  that  all  the  ^^  ^*>«  '^^^> 

and  he  would 

goods  were  delivered  to  the  defendant  previously  to  and  help  the  plaintiff 
ID  the  year  1820,  with  the  exception  of  one  parcel,  supplied  could:— HfW, 
xm  the  9&i\k  December,  1825,  the  amount  of  which,  vi«.  that  this  was  i 

'  '  mere  condition- 

s', 5^.  Ad.,  he  paid  into  Court.     In  order  to  take  the  case  ai  promise,  and 

but  of  the  operation  of  the  statute,  the  plaintiff's  nephew  cumbent  on  the 
Vas  called  as  a  witness,  who  said  that  he  had  assisted  the  S^t"^  delfelTiu 
plaiBti£Piti  his  business,  and  that  he  saw  the  goods  de-  antwasofabiii- 
livered  to  the  defendant;   that,  in  the  Spring  of  18%, 
he  went  to  the  defendant,  and  told  him  that  the  plain- 
tiff had  sent  him  (the  witness)  for  some  money,  which 
he  owed,  on  account;  that  the  defendant  said,  that  he  had 
ndt  got  any;  that  the  witness  saw  him  again  shortly  after- 
wards, and  told  him  that  his  uncle  (the  plaintiff)  had  shewn 
hini  his  accounts,  and  that  the  amount  was  more  than  ^0/., 
but  that  the   defendant  made  no  answer;   that,  on  the 
witness  then  urging  the  defendant  to  help  him  to  5/.,  as 
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1829.  tbe  plaintiff  was  building,  and  wanted  money  very  bad, 
the  defendant  replied,  he  was  going  over  to  Hanky ^  in  the 
course  of  the  week,  and  he  would  help  the  plaintiff  to  5L\f 
he  could. 

The  learned  Judge  left  it  to  the  Jury  to  say,  whether, 
upon  this  evidence,  there  was  an  acknowledgment  of  the 
debt  by  the  defendant,  and  a  promise  to  pay,  and  on  the 
plauitiff's  counsel  submitting  that  the  evidence  was  insuf- 
ficient for  that  purpose,  the  learned  Judge  said,  that  there 
was  at  all  events  an  admission  of  a  debt  of  5/.;  and  left  it 
to  the  Jury  to  consider  whether,  where  a  person  demands 
20/.,  and  there  is  a  pronuse  to  pay  5/.,  it  is  an  admission 
of  the  whole.  They  found  that  there  was  an  acknowledg- 
ment and  promise  to  pay  the  whole,  and  gave  a  verdict  £ar 
the  plaintiff,  for  SO/.  Vis.  9d.,  the  amount  of  his  demand 
as  proved.  Leave,  however,  was  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit,  or  that  the  verdict  might  be 
reduced  to  1/.  15s.  8d.,  which,  with  the  sum  of  S/L  5i.  4dL 
paid  into  Court,  would  amount  to  51. ;  to  which  alone  it  was 
submitted  the  plaintiff  could  be  entitled. 

Mr.  Serjeant  Wilde^  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi^  and  contended  that  there  was  not  suffi- 
cient proof  of  an  acknowledgment  or  promise  by  the  de- 
fendant to  take  the  case  out  of  the  statute ;  that  the  pro- 
mise, if  any,  was  a  mere  conditional  promise ;  and  that,  at 
all  events,  a  conditional  promise  to  pay  51.  could  not  be 
taken  to  be  an  absolute  promise  to  pay  ^Z.,  for  which  the 
verdict  was  taken. 

Mr.  Serjeant  Peaie,  now  shewed  cause. — The  question 
was  properly  left  to  the  Jury,  and  there  is  no  ground  to 
disturb  their  verdict.  Although  in  Scales  v.  Jacob  (a), 
where  the  defendant,  on  being  called  on  for  payment  of  a 
debt,  said  it  was  not  in  his  power  to  pay,  but  as  soon  as  it 

{a)  3  Ding.  638. 
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was,  be  would — it  was  held  to  be  a  conditional  promise  only,  1829. 
and  that  it  was  incumbent  on  the  plaintiff  to  prove  the  de- 
fendant's ability  to  pay ;  yet  there  the  Court  were  equally 
divided  in  opinion;  and  though ,  in  the  subsequent  case  of 
Ttnmer  v.  Smart  {a),  where  the  defendant  said :  ''  I  can- 
not pay  the  debt  at  present,  but  I  will  pay  it  as  soon  as  I 
caOj**  it  was  held  not  to  be  a  sufficient  acknowledgment  to 
entitle  the  plaintiff  to  recover,  he  not  having  proved  the 
defendant's  ability  to  pay;  yet  here,  the  defendant  did  not 
say  that  he  could  not  pay,  but  that  he  would  help  the 
plaintiff  to  5/.,  if  he  could.  That,  therefore,  amounted  to 
an  acknowledgment  of  the  whole  debt,  and  a  promise  to 
pay  5/.  in  part;  and,  although  the  expression  may  be 
equivocal  in  itself,  it  was  properly  left  to  the  Jury  to  say 
whether  it  was  an  admission  of  the  whole  debt  being  due, 
or  a  promise  to  pay  part  only.  In  A!  Court  v.  Cross  {b) 
the  defendant  said  he  would  never  pay;  and  although,  in 
Ayton  V.  BoU  (c),  where  the  defendant  said  he  should  be 
happy  to  pay  the  debt  \f  he  could,  the  Court  held,  that 
the  case  fell  within  the  rule  laid  down  in  A' Court  "9.  Cross; 
yet  here,  the  defendant  did  not  deny  that  the  sum  of  SQL 
was  due  to  the  plaintiff,  and  he  promised  to  help  him  to 
51. f  which  was  evidence  of  an  acknowledgment  of  the  ori- 
ginal debt,  and  a  promise  to  pay  part  of  it. 

Bfr.  Serjeant  Wilde f  in  support  of  his  rule,  relied  on  the 
case  of  Tanner  v.  Smart,  where  the  defendant's  promise 
was  in  terms  similar  to  the  present,  and  the  Court  took 
time  to  consider;  and  Lord  Chief  Justice  Tenterden,  in 
delivering  judgment,  after  referring  to  the  several  cases  on 
this  disputed  point,  said  {d) :  "  AH  these  cases  proceed 
upon  the  principle,  that,  under  the  ordinary  issue  on  the 
statute  of  limitations,  an  acknowledgment  is  only  evidence 

(a)  6  Barn.  &  Cress.  603.  (c)  4  Bing.  105. 

(6)  3  Bing.  329.  ('/)  6  Barn.  &  Cress.  609. 
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1829.         of  a  promise  to  pay,  and  unless  it  is  conformable  to,  and 
maintains  the  promises  in  the  declaration,  though  it  may 
shew  to  demonstration  that  the  debt  has  never  been  paid, 
and  is  still  subsisting,  it  has  no  effect.     The  question  then 
comes  to  this :  Is  there  any  promise  in  this  case  which  will 
support  the  promises  in  the  declaration?   The  promises  in 
the  declaration  are  absolute  and  unconditional,  to  pay  when 
thereunto  afterwards  requested.  The  promise  proved  was 
— '  I'll  pay  as  soon  as  I  can;'  and  there  was  no  evidence  of 
ability  to  pay,  so  as  to  raise  that  which  in  its  terms  was  a 
qualified  promise  into  one  that  was  absolute  and  unqualifi- 
ed."   That  reasoning  is  expressly  applicable  to  the  pre- 
sent case,  and  makes  the  former  decisions  consistent  and 
intelligible. 

Lord  Chief  Justice  Best. — Where  the  terms  of  an  ac- 
knowledgment of  a  debt  barred  by  the  statute  of  limita- 
tions are  ambiguous,  their  meaning  and  effect  are  ques- 
tions for  the  Jury;  but  I  am  of  opinion  that  what  was  said 
by  the  defendant  in  this  case  does  not  amount  to  a  pro- 
mise to  pay,  or  even  an  acknowledgment  of  the  plaintiff's  de- 
mand ;  and,  even  if  it  did,  it  is  quite  clear  that  it  was  merely 
a  conditional  promise.  The  defendant  at  first  said,  that  he 
had  not  got  any  money,  and,  on  being  afterwards  applied 
to  for  20L,  he  made  no  answer;  and,  on  being  requested  to 
help  the  plaintiff  to  5/.,  he  replied,  **  that  he  was  going  to 
Hanley  in  the  course  of  the  week,  and  that  he  would  help 
him  to  5/.  if  he  could.**  It  was,  therefore,  incumbent  on 
the  plaintiff  to  shew  that  the  defendant  was  able  to  pay 
that  sum.  This  case,  therefore,  falls  precisely  within 
that  of  Tanner  v.  Smart,  where  my  Lord  Tenierden,  in  a 
most  elaborate  judgment,  after  reviewing  all  the  previous 
conflicting  decisions,  arrived  at  the  conclusion,  that,  in  the 
case  of  an  acknowledgment  in  terms  similar  to  the  present, 
the  plaintiff  could  not  recover  without  adducing  proof  of 
the  defendant's  ability  to  pay. 
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Mr.  Justice  Park. — I  am  of  the  same  opinion.  In  1829. 
A"  Court  V.  Cross,  the  Court  thought  that  the  mere  ac- 
knowledgment of  a  debt  did  not  amount  to  a  promise  to 
pay;  and  that,  if  there  were  any  thing  said  at  the  time  of 
the  acknowledgment  to  repel  the  inference  of  a  promise, 
the  bare  acknowledgment  would  not  take  the  case  out  of 
the  statute;  and,  although  we  were  divided  in  opinion  in 
Scales  V.  Jacob,  yet,  the  grounds  on  which  I  came  to  a 
different  conclusion  from  my  Lord  Chief  Justice  and  my 
brother  Gaselee,  were  the  peculiar  circumstances  of  the 
case,  and  particularly  the  time  when  the  promise  was  made, 
and  I  thought  that  such  promise  ought  to  accompany  the 
acknowledgment ;  and  that,  if  there  were  a  condition  annex- 
ed, it  was  incumbent  on  the  party  to  shew  its  performance, 
or  the  means  of  doing  so.  Here,  however,  what  was  said 
by  the  defendant  does  not  amount  to  an  acknowledgment  of 
the  phuntiff's  demand,  much  less  a  promise  to  pay  even  a 
part  of  it:  he  merely  said,  that  he  was  going  to  Hanley 
in  the  course  of  the  week,  and  that  he  would  help  the 
plaintiff  to  51.  if  he  could;  and  when  he  was  previously 
informed  that  the  account  was  20/.  and  upwards,  he  made 
no  answer.  I  therefore  think  that  the  rule  for  entering  a 
nonsuit  must  be  made  absolute. 

Mr.  Justice  Burrouoh. — The  ground  on  which  I  found- 
ed my  opinion  in  Scales  v.  Jacob  was,  that  the  defendant 
was  sued  within  six  years  after  his  promise,  and  that,  if  an 
action  had  been  commenced  on  an  account  stated  the  day 
after  the  promise  was  made,  the  acknowledgment  would  have 
been  sufficient  to  sustain  the  action,  the  debt  being  an  avail- 
able claim  at  the  time.  But  this  case  falls  expressly  within 
that  of  Tanner  v.  Smart,  and  with  which  I  fully  concur. 

Mr.  Justice  Gaselee. — In  Scales  v.  Jacob  I  thought 
that  the  promise  by  the  defendant  was  a  conditional  pro- 
mise, and  that  it  ought  to  have  been  declared  on  as  such ; 
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1829. 


and  also  that  it  was  a  new  promise,  andnotareviTal  of  the 
old  one.  Here,  I  would  not  nonsuit  the  plaintiff,  but  left 
it  to  the  Jury  to  say,  whether,  the  defendant  having  ad^ 
niitted  5/.  to  be  due,  it  amounted  to  an  acknowledginent 
of  the  whole  of  the  plaintiff's  demand.  I  was  not  Uien 
aware  of  the  decision  of  the  Court  of  King*s  Bench  in 
Tanner  v.  Smarts  which  has  laid  down  a  true  and  correct 
principle,  and  by  which  I  feel  myself  bound  to  abide. 


Rule  absolute  for  a  nonsuit. 


Thunday^ 
Feb.  5th. 


The  pUindib 
commenced  an 
action  againit 
tbe  dcfendanti 
as  adminUtra- 
trlzet. — Pleai, 


Ann  Taylor  and  Mary  Folder,  Administratrixes  of 
Sarah  Folder,  deceased,  r.  Lyon. 

A  RULE  nisi  was  obtained  by  Mr.  Serjeant  Wilde,  on  a 
former  day  in  this  Term,  that  the  plaintiffs  might  be  at 

m 

liberty  to  amend  the  writ  and  declaration  in  this  cause, 
either  by  omitting  the  representative  character  of  the 
limitadont,  and  plaintiffs,  or  by  changing  it  from  administratrixes  to  sl]^ 
tiS^^not"  ^'^'"g  partners,  or  by  entitling  the  declaration  of  ^fiUory 
adminbtratrizes  Term,  1828,  instead  of  A/f  cAo^/mo*  Term,  1827:  and  that, 

of  the  deceased, 

at  the  time  of  in  the  mean  time,  all  further  proceedings  might  be  stayed, 
menrof ^elnfft.  ^^  founded  his  motion  on  an  affidavit  of  the  plaintiffs'  at- 
The  letters  of     tomev,  which  stated,  that  the  action  was  commenced  on 

administration  •"  ' 

were  not  taken 
out  till  (after 
the  action  was 


tations  would 
hare  been  a  bar 
to  a  new  ac- 


the  17th  September,  18S7,  by  process  out  of  this  Court, 
returnable  on  the  first  return  of  the  Michctelmas  Tern 
sututc  ofHmi-*  following;  that  the  plaintiffs  sought  to  recover  the  sum 

of  500/.  from  the  defendant,  as  the  acceptor  of  cer- 
tain bills  of  exchange,  drawn  on  him  by,  and  payable 
tUSi  being  sur"*  ^^  Sarah  Folder,  who  died  in  March,  1825;  that  the 
Tiving  partners    plaintiffs*  attorney  was  instructed  to  sue  the  defendant  io 

as  well  as  ad-  . 

ministratrizes  of  December  in  that  year,  but  that  he  was  unable  to  find  his 

the  deceased 

the  Court  aUo'w-  address  till  September,  1827;  that,  before  the  return  of 

ed  the  writ  and 

declaration  to  be 

amended  by  describing  them  in  their  former  character,  on  payment  of  costs  by  the  plaintifl&,  andtl- 

lowing  the  defendant  to  plead  de  novo. 
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the  writ,  the  defendant  commenced  a  suit  against  the  plain-  1829. 

tiffs  in  the  Court  of  Exchequer,  and  obtained  a  writ  of  in- 
junction for  want  of  appearance,  restraining  the  plaintiffs 
from  proceeding  in  this  action ;  and  that  the  injunction  was 
dissolYed,  upon  the  merits,  at  the  end  of  the  last  Trimty 
Term;  that  the  declaration  was  intitled  generally  of 
MtckaelmoM  Term,  1827,  and  delivered  on  the  first  day  of 
that  Term;  and  that  the  defendant  pleaded — First,  the 
general  issue — Secondly,  the  statute  of  limitations — and 
Ladly,  that  the  plaintiffs  were  not  administratrixes  of 
Sarah  Folder,  deceased,  at  the  time  of  the  commencement 
of  the  suit:  upon  which  the  plaintiffs'  attorney  found,  on 
inquiry,  that  the  letters  of  administration  were  not  taken  out 
until  the  35th  December,  1837,  he  having  previously  thought 
that  they  had  been  granted  within  a  year  after  the  death  of 
the  intestate*  It  was  also  sworn,  that  the  plaintiffs  were  the 
surviving  partners,  as  well  as  the  administratrixes  of  the 
deceased;  and  that  the  debt  in  question  was  contracted  in 
the  course  of  a  business  carried  on  in  the  separate  name  of 
Sarah  Folder,  but  for  the  joint  benefit  of  herself  and  the 
plaintiffs;  and  that  the  plea  of  the  statute  of  limitations 
would  be  £sital  to  any  new  action.  Under  these  circum- 
stances, the  learned  Serjeant  submitted,  that,  as  the  plain- 
tiffs' attorney  sued  out  the  writ  in  ignorance  of  the  fiust 
that  the  letters  of  administration  had  not  then  been  grant- 
ed, the  plaintiffs  were  entitled  to  sue  as  surviving  part- 
ners, instead  of  in  their  representative  character,  the  cause 
of  action  being  the  same;  and  he  relied  on  the  case  of  The 
Executors  of  the  Duke  of  Marlborough  v.  Widmore  (a), 
where  die  plaintiffs  declared,  as  executors,  on  a  promise  to 
tbeir  testator,  and  issue  having  been  joined  on  a  plea  of 
the  statute  of  Umitations,  the  Court  permitted  the  plain- 
tiffi  to  amend,  by  laying  the  promise  to  have  been  made  to 
themselves. 

(a)  2  Str.  890. 
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629.  Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Spankie  now 

shewed  cause. — If  this  amendment  were  allowed,  it  would 

Taylor  ^  ^  '        ^ 

V,  have  the  effect  of  giving  the  plaintiffs  an  opportunity  of 

commencing  a  new  and  different  action,  to  the  prejudice  of 
the  defendant,  and  so  deprive  him  of  that  benefit  to  which 
he  would  have  been  entitled  if  the  plaintiffs  liad  at  first 
commenced  the  action  in  their  own  right.     In  the  case  of 
The  Executors  of  the  Duke  of  Marlborough  v.  Widmoref 
the  amendment  was  allowed  on  the  authority  of  Bearecroft 
y.  The  Hundred  of  Bumham  (a),  where,  in  an  action  upon 
the  statute  of  hue  and  cry,  the  allegation  of  the  oath  in  the 
declaration  was  allowed  to  be  amended,  by  laying  it  to  have 
been  made  by  the  servant  instead  of  by  the  master.   In  Doe 
d.  Hardman  v.  Pilkington  (6),  Mr.  Justice  Yates  and  Mr. 
Justice  Aston  cited  the  case  of  The  Executors  of  the  Duke 
of  Marlborough  v.  Widmore,  and  said,  that  it  was  reported 
more  at  large,  and  rightly  taken,  in  Fitxgibbon  (c),  where 
the  declaration  was  amended  by  laying  the  promise  as 
made  to  the  executors  instead  of  to  the  testator,  because 
the  plaintiffs'  action  would  otherwise  have  been  lost,  the 
statute  of  limitations  having  run  upon  the  promise  made 
to  the  testator.     A  count  on  a  promise  to  the  plaintiffs  as 
surviving  partners,  cannot  be  joined  with  a  count  alleging 
a  promise  to  them  as  administratrixes,  or  to  their  intestate; 
and  although  the  declaration  might  be  amended  by  laying 
a  promise  to  them  in  their  representative  character,  in- 
stead of  to  their  intestate,  yet  they  cannot  be  allowed  to 
abandon  their  former  action,  and  commence  another  in 
their  own  right.      Besides,  in  this  case  there  is  nothing  to 
amend  by,  which,  as  Mr.  Justice  BuUer  said,  in  Green  ▼. 
Rennet  (cf),  is  a  circumstance  by  which  the  Courts  have  al- 
ways been  guided;  and,  although  a  writ  might  be  amend- 


(a)  3  Lev.  347-  (c)  Page  193. 

(6)  4  Burr.  2448.  (d)  1  Term  Rep.  783. 
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ed  by  the  pnedpe^  yet  there  is  a  wide  distinction  where  1889. 
the  mistake  is  occasioned  by  the  act  of  the  party^  or  by  the 
negligence  of  the  clerk;  and,  as  the  defendant  has  pleaded 
that  die  plaintiffs  were  not  administratrixes  at  the  time  of 
the  commencement  of  this  suit,  it  is  a  complete  answer  to 
the  action,  and  it  is  too  late  for  the  plaintiffs  to  seek  to 
amend  their  own  error;  especially  as  the  nature  of  the  ac- 
tion will  be  thereby  changed. 

Lord  Chief  Justice  Best — We  are  not  always  bound 
to  see  whether  there  be  any  thing  to  amend  by  or  not* 
We  may  order  declarations  to  be  amended  by  striking  out 
nnnecessary  counts;  and  we  are  also  empowered  to  amend 
preYiousIy  to  verdict,  when  we  see  that  the  justice  of 
the  case  will  be  advanced  by  our  so  doing.  Questions  of 
amendment  are  purely  for  the  discretion  of  the  Court. 
Although  the  plaintiffs'  cause  of  action  is  founded  on  a 
stale  demand,  the  defendant  has  not  alleged  that  he  has 
been  deprived  of  the  testimony  of  any  witness  by  death  or 
otherwise;  and,  if  he  has  a  good  defence  to  the  action,  the 
amendment  will  be  beneficial  to  him,  as  he  will  be  enti- 
tled to  costs,  which  he  would  not  have  been  if  the  plain- 
tiffi  had  continued  their  suit  in  their  character  of  admin- 
istratrixes. 

Mr.  Justice  Park. — Amendments  are  not  only  in  the  dis- 
cretion of  the  Court,  but  of  a  Judge  at  Chambers,  and  may 
be  allowed  in  every  stage  of  the  proceedings,  until  verdict, 
provided  they  be  in  furtherance  of  justice.  In  the  case  of 
bailable  process,  in  an  action  against  the  bail,  the  pleadings 
could  not  be  amended  by  introducing  a  new  and  substantive 
cause  of  action  against  them,  so  as  to  make  them  liable  in- 
dependently of  their  character  as  bail.  But,  by  allowing 
this  amendment,  we  shall  prevent  expense,  and  also  con- 
fer a  favour  on  the  defendant,  as,  if  he  succeeds,  he  will 
obtain  his  costs. 
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1829.  Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  con- 

curred. 

Rule  absolute,  on  payment  of  costs,  the  de- 
fendant having  leave  to  plead  de  novo. 


Friday,  Mary  Davis  r.  RussELL  and  two  Others. 

Feb.  6ih. 

A  constable  is  -1  HIS  was  an  action  of  trespass  for  an  assault  and  fake 

TC^e^iLagT  imprisonment,  brought   against  the  defendant  RmsieU, 

penoo  charged  a  superintendaut  of  the  CheUenham  police,  and  the  two 

on  snspidon  of  ti4»i                                                   y         \           %                 n 

felony,  if  be  Other  defendants,  the  one  a  constable,  the  other  a  coUec- 

or  protoi^"^  ^^  ^f  rates,  who  acted  as  the  assistants  of  Russell,  in 

nuseto  beUeve  taking  the  plaintiff  into  custody  and  conveying  her  to 

diarged  is  the  prison.    Plea — Not  guilty. 

having  been  left  At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 

ny^hi^her^on  Assizes  for  the  county  of  Gloucester,  ijk  appeared,  that,  in 

■u  the  facts  be-  November,  \8S7,  the  plaintiff,  a  female  in  the  decline  of  6fe, 

fore  thein»  they  ^            '          « 

thought  that  the  lodged  in  the  house  of  one  Ann  Hammerton,  a  milliner  at 

mtonabie  Cheltenham,  who,  in  the  evening  of  the  16th  of  that  month, 

*^""tha?aiT  *^^^8ed  that  her  house  had  been  robbed,  and  the  plaintiff's 

party  charged  trunk,  which  was  in  her  bed  room,  and  which  contained  a 

feiony.andwhe-  bank  ot  England  note  for  10/.,  a  promissory  note  for  IL, 

£Itc  aSTw*^  and  various  articles  of  jewelry  and  wearing  apparel,  was 

the  constable  taken  away ;  that,  some  time  afterwards,  the  plaintiff  dis- 

QIQ  I'^^HttOf 

that  this  direc-  covcrcd  somc  of  her  clothes  which  were  in  the  trunk  con- 

tZ:::^^^"  ceded  under  a  bed  in  Miss  Hammertan^,  room,  and  seVerd 

2ib/'(Sd*^'*t  ^^^^  small  articles  were  found  in  her  possession;  that  the 

exercise  an  un-  plaintiff  then  left  Miss  Hammertoris  house,  and,  on  the  5th 

coercionTid-^  Jonuary,  1828,  obtained  a  warrant  at  tlie  public  office  at 

^fafnd!ld"the  CheUenham  to  search  the  house,  the  plaintiff  having  pre- 

party  (a  female)  viously  deposed  that  she  had  found  some  of  the  artides 

out  any  warrant,  shehadin  her  trunk  in  the  possession  of  Miss  j^omm^rloii; 

heft^ri^Sc-  and  that  the  plaintiff  had  suspected  that  Miss  jEf.  had  been 

iMh*^  befo*^"  concerned  in  taking  away  the  plaintiff's  trunk,  and  robbing 

magistrate.  her  of  the  articles  therein  contained.    On  Miss  Hammer* 
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UnCs  appearing  before  the  magistrates  on  the  8th  January^  1829. 
the  defendant  Russell  being  present,  the  charge  was  dis- 
missed. On  Sunday^  the  87th  January  following.  Miss 
Hammerton  came  to  Russell,  and  told  him  that  she  had  strong 
grounds  for  believing  that  the  robbery  in  her  house  had  been 
committed  by  the  plaintiff;  and  she  shewed  him  a  letter  ad- 
dressed to  the  plaintiff,  at  her  house,  bearing  the  Cheltenham 
post-mark;  and  Miss  H.  said  that  she  had  opened  the  ends 
of  the  letter  and  looked  into  it,  and  that,  from  what  she  saw, 
she  had  good  reason  to  believe  that  it  would  lead  to  a  dis- 
covery of  the  thief.  The  letter  was  accordingly  opened  by 
Rassell,  at  her  request,  when  it  was  found  to  be  dated  Zon- 
don,  January  19th,  and  signed,  Obadiahf  and  appeared  to 
be  a  communication  from  him  as  the  receiver  of  the  articles 
alleged  to  have  been  stolen  from  Miss  Hammerton,  and  in 
which  he  requested  the  plaintiff  to  say  how  they  should 
be  disposed  of,  and  requiring  her  to  send  him  some  money, 
thereby  making  her  a  participator  in  the  alleged  robbery. 
Misa  Hammeritm  also  told  the  defendant  Russell,  that,  a 
few  days  after  the  robbery,  a  letter  bad  arrived  at  her 
house  for  the  plaintiff,  in  the  same  hand-writing,  bearing 
the  London  post-mark;  and  that  the  plaintiff  had  refused 
to  shew  her  its  contents,  although  she  had  been  requested 
to  do  so.  Upon  this,  Russell,  under  the  impression  that 
the  plaintiff  had  committed  the  robbery  at  Miss  Hammer- 
ion^s  house,  called  the  two  other  defendants  to  his  assist- 
anoe,  and,  at  her  request,  proceeded  to  a  house  in  Elm 
Street,  Cheltenham,  where  she  said  the  plaintiff  was  then 
lodging,  and  where  they  arrived  between  ten  and  eleven 
o'clock  at  night:  on  their  knocking  at  the  door,  it  was 
opened  to  them,  and  the  defendant  Russell,  without  pro- 
ducing any  warrant,  apprehended  the  plaintiff,  took  her 
from  her  bed,  and  conveyed  her  to  prison,  where  she  was 
kept  until  the  next  morning,  viz.  the  88th  January,  when 
she  was  taken  before  Mr.  Capper,  a  magistrate,  by  whom 
the  deposition  of  Miss  Hammerton  was  taken,  charging  the 

VOL.  II.  Q  Q 
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ld39.  plaintiff  with  the  theft,  and  she  was  thereupon  committed 
to  Nortkleach  Bridewell  for  a  further  examinationi  until 
the  12th  February 9  on  which  day  she  was  again  brought  up 
before  two  magistratesi  when  Miss  Hammerton  stated  that 
she  had  intercepted  another  letter  addressed  to  the  plain- 
tiff at  Miss  H.'s  housci  and  which  was  confirmatory  of  the 
other;  and  the  magistrates  considering  that  those  letters 
afforded  a  strong  ground  of  suspicion  against  the  plaintiff, 
remanded  her  for  a  still  further  examination,  until  the  16th 
February,  when  she  was  discharged  for  Want  of  further 
proof. 

At  the  following  Spring  Assizes  for  the  coimty  of  Olou- 
center,  the  plaintiff  preferred  a  bill  of  indictment  for  lar- 
ceny against  Miss  Hammerton,  who  was  fotind  guilty  of 
stealing  the  articles  taken  from  the  plaintiff's  trmik,  and 
was  convictedi  and  sentenced  to  seven  years  transportation; 
and  the  day  after  the  trial,  she  committed  suicide  in  Ohti^ 
cester  gaol;  and  the  anonymons  letter  signed  Obadiah,  as 
well  as  the  subsequent  letter,  were  prored  to  have  been 
written  by  Miss  Hammerton  herself.  The  learned  Judge 
told  the  Jury,  that,  if  Russell,  the  constable,  on  the  com- 
plaint being  made  to  him  by  Miss  Hammerton,  belieyed, 
or  had  reasonable  ground  to  suppose,  that  what  she  had 
told  him  was  true,  he  had  a  right  to  take  the  plaintiff  into 
custody;  and  he  desired  the  Jury  to  consider,  whether, 
from  the  facts  proved,  coupled  with  the  letter  produced 
by  Miss  Hammerton  to  Russell,  and  her  statement  to  hitn, 
he  had  reasonable  ground  to  suppose  that  the  plaintiff  was 
implicated  in  the  robbery  with  which  she  was  charged, 
and  whether,  if  the  Jury  had  stood  in  the  place  of  RnsseU^ 
they  would  have  dcted  as  he  did;  and  the  learned  Judge 
also  intimated  an  opinion,  that,  if  the  Jury  thought  that 
there  was  reasonable  ground  for  Russell  to  suspect  that 
the  plaintiff  had  committed  the  felony  imputed  to  her,  the 
defendants  were  entitled  to  a  verdict.  The  Jury  having 
returned  a  verdict  for  them — 
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Mr.  Serjeant  RusseU,  in  the  last  Term,  obtained  a  rule  1829. 
nui  that  it  might  be  set  aside,  and  a  new  trial  granted,  on 
the  gromids, — Firsts  of  a  misdirection  by  the  learned 
Jadge,  tiz.  that  the  question  whether  the  defendant  RuS" 
MeU  had  at  had  not  reasonable  or  probable  cause  for  ap- 
prehending the  phdntifT,  was  a  question  of  law ;  and  he 
relied  oh  the  case  of  Hill  ▼.  Yates  (a),  where,  in  an  action 
of  trespass  and  false  imprisonment,  for  the  apprehension  of 
the  plaintiff  by  the  defendantsr  (a  constable  and  his  assistant) 
for  wood  dtealihg,  Mr.  Baron  Garrow  lefk  it  to  the  Jury  to 
say,  n^hether  there  was  probable  cause  for  the  apprehension 
of  the  plaintiff,  sit  the  same  time  intimating  it  as  his  opinion, 
that  there  Wer6  sufficient  grounds  for  the  defendants'  acting 
as  they  had  done;  and,  on  an  application  for  a  new  trial,  Mr. 
Justice  DdlUis  said  (6) :  ''  Since  the  case  of  Sutton  v.  John- 
siohe  (e)  the  question  of  probable  cause  is  a  matter  of  law, 
and  cannot  be  left  to  the  Jury.*' — Secondly,  although  the 
apprehension  of  the  plaintiff  might  have  beeA  justifiable,  the 
Jtify  ought  to  have  been  directed  to  consider  whether  the 
defendants  had  not,  under  the  circumstances,  acted  with  an 
imnecessary  degree  of  violence  or  coercion,  by  dragging 
th6  plaintiff  from  her  bed  at  a  late  hour  of  the  night,  there 
being  n6  reason  to  induce  them  to  believe  that  she  would 
attempt  to  escape,  as  she  was  well  known  in  Cheltenham, 
where  she  had  long  resided.  Besides,  the  defendants 
acted  without  any  warrant;  and  in  Wright  v.  Court  {d),  the 
Court  seamed  to  intimate,  that  a  constable  cannot  justify 
handcuffing  a  prisoner,  except  he  has  attempted  to  escape, 
or  unfestf  it  be  necessary,  m  order  to  prevent  his  doing  so. 

Mr.  Serjeant  Ludlow  now  shewed  cause,  and  submitted, 
that  the  direction  of  the  learned  Judge  to  i!he  Jury  was,  in 


(a)  2  B.  Moore,  80;  5.  C.  8         (c)  1  Term  Rep.  493,  784. 
Taunt.  182.  (d)  4  Bam.  &  Cress.  696j  S.  C. 

{B)  2  B.  Moore,  82.  6  Dow.  &  Ryl.  623. 

Q  Q  2 
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1829.        substance,  correct;  and  although,  in  Hill  v.  Yaies,  the 
Court  said  that  the  question  of  probable  cause  was  a  mat- 
ter of  law,  yet  Mr.  Justice  Dallas  said,  that  it  appeared 
that  the  learned  Judge  who   tried  the  cause  intimated 
to  the  Jury  that  he  thought  there  was  probable  cause; 
that  he,  therefore,  should  have  nonsuited  the  plaintiff,  and 
not  allowed  the  case  to  have  gone  to  the  Jury  for  their 
verdict.    Here,  however,  the  question  left  was,  whether, 
from  the  letter  produced  by  Miss  Hammertan  to  the  con- 
stable, coupled  with  the  statement  made  by  her  at  the  time, 
and  the  facts  proved,  the  constable  Russell  had  reason- 
able ground  to  suspect  the  plaintiff  of  felony;  and  that,  if 
he  believed  the  representation  made  to  him  by  Miss  Ham" 
meriom  to  be  true,  he  was  justified  in  acting  upon  it  and 
apprehending  the  plaintiff.     But  the  case  of  Beckunth  v. 
Philbtf  (a)  is  an  authority  expressly  in  point.   There,  it  was 
held,  that  a  constable,  having  reasonable  cause  to  suspect 
that  a  felony  had  been  committed,  was  justified  in  arresting 
the  party  suspected,  although  it  afterwards  appeared  that 
no  felony  had,  in  point  of  fact,  been  committed.  There,  too, 
the  learned  Judge  who  tried  the  cause  (6)  ^as  of  opinion 
that  the  arrest  and  detention  were  lawful,  provided  the 
defendants  (who  were  constables)  had  reasonable  cause  to 
suspect  that  the  plaintiff  had  committed  a  felony ;  and  be 
directed  the  Jury  to  find  a  verdict  for  the  defendants,  if 
they  thought,  upon  the  whole  e?idence,  that  they  had  rea- 
sonable cause  for  suspecting  the  plaintiff  of  felony;  and  a 
verdict  having  been  found  for  the  defendants,  a  motion 
was  afterwards  made  to  enter  it  for  the  plaintifiT;  not  be- 
cause the  question  had  been  improperly  left  to  the  Jury,  but 
on  the  ground  that  a  constable  had  no  authority,  without  a 
warrant,  to  apprehend  a  person,  unless  there  was  a  charge 
of  felony  made  by  a  third  person,  or  unless  a  felony  had 
been  committed :  and  Lord  Chief  Justice  Tenlerden  said : 

^n)  6  Baru.  &  Crc»s.  635.  i^h)  Mr.  Justice  LiuUdaU. 
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**  Whether  there  was  any  reasonable  cause  for  suspecting         1829. 
that  the  plaintiff  had  committed  a  felony,  or  was  about  to 
commit  one,  or  whether  he  had  bc6n  detained  in  custody 
an  unreasonable  time,  were  questions  of  fact  for  the  Jury^ 
which  they  have  decided  against  the  plaintiff,  and,  in  my 
judgment,  most  correctly.    The  only  question  of  law  in  the 
case  is,  whether  a  constable,  having  reasonable  cause  to  sus- 
pect that  a  person  has  committed  a  felony,  may  detain  such 
person  until  he  can  be  brought  before  a  Justice  of  the 
Peace,  to  have  his  conduct  investigated.     There  is  this 
distinction  between  a  private  individual  and  a  constable :  in 
order  to  justify  the  former  in  causing  the  imprisonment  of 
a  person,  he  must  not  only  make  out  a  reasonable  ground 
of  suspicion,  but  he  must  prove  that  a  felony  has  actually 
been  committed;  whereas,  a  constable,  having  reasonable 
ground  to  suspect  that  a  felony  has  been  committed,  is 
authorized  to  detain  the  party  suspected,  until  inquiry  can 
be  made  by  the  proper  authorities.   Now,  in  this  case,  it  is 
quite  clear  upon  the  evidence,  and  the  Jury  have  so  found, 
that  the  conduct  of  the  plaintiff  had  given  the  defendants 
just  cause  for  suspecting  that  he  either  had  committed, 
or  was  about  to  commit,  a  felony ;  and,  the  Jury  having  so 
found,  I  am  of  opinion  that  the  action  was  not  maintainable." 
Although  it  has  been  said,  that,  in  this  case,  it  should 
have  been  left  to  the  Jury  to  say  whether  the  defend- 
ants had  not  acted  with  an  unnecessary  degree  of  vio- 
lence in  apprehending  the  plaintiff  and  taking  her  from 
her  bed  to  prison ;  yet,  she  was  not  handcuffed,  neither 
was  any  actual  force  used ;  and,  as  she  was  charged  with  a 
felonious  offence,  which  the  defendant  Russell  had  reason- 
able ground  to  suspect  that  she  had  been  guilty  of,  he  was 
joatified  hi  apprehending  her  as  soon  as  the  charge  was 
made,  and  the  constables  were  not  bound  to  watch  in 
the  street  all  night.     As,  therefore,  the  defendants  act- 
ed bond  fide,  and  in  the  execution  of  their  duty,  it  cannot 
be  contended  for  a  moment  that  they  were  guilty  of  any 
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1829.  undue  violence^  no  evidence  having  been  offered  to  shew 
it.  The  learned  Seijeant  was  proceeding  with  his  argu- 
menty  when  the  Court  called  upon — 

Mr.  Serjeant  Russell  to  support  bis  rule. — If  the  direc- 
tion of  the  learned  Judge  to  the  Jury  be  held  to  be  correct, 
it  will  not  only  have  the  effect  of  destroying  established 
legal  principles,  but  of  overturning  several  authorities 
which  are  expressly  in  point.    The  question  that  was  sub- 
stantially left  to  them  was,  whether  the  constable  bad 
reasonable  ground  to  suppose  that  thie  plaintiff  had  been 
guilty  of  the  felony  with  which  she  was  charged;  and 
whether,  if  the  Jury  had  stood  in  his  place,  they  would 
have  acted  as  he  did.     Whether  the  constable  had  or  had 
not  reasonable  or  probable  cause  to  apprehend  the  plaintiff, 
was  a  matter  of  law  for  the  Judge  to  determine,  and  not  a 
question  for  the  decision  of  a  Jury.   In  Sutton  v.  JoinstonCf 
which  is  a  leading  case  on  this  subject,  Mr.  Baron  JSyr^yin 
delivering  the  judgment  of  the  Court,  said  (a) :  ^'  Ii^  our  law, 
justification  is  a  conclusion  of  law,  which  necessarily  results 
from  a  given  state  of  facts;"  and  in  the  argument  for 
the  defendant  in  error,  in  that  case,  it  was  said  (6),  the  defi- 
nition of  probable  cause  is,  such  conduct  in  aq  individual 
accused,  as  will  warrant  a  legal  and  reasonable  suspicion 
of  offence  against  the  law,  in  the  mind  of  the  person  ac- 
cusing, so  as  that  a  Court  cai^  infer  a  prosecution  to  have 
been  taken  up  on  public  motives.     It  is  a  mixed  question 
of  fact  and  law.     What  circumstances  existed,  and  what 
knowledge  the  prosecutor  had  of  them,  is  a  question  of 
fact:  but,  when  the  facts  are  known,  and  the  mind  of  the 
prosecutor  is  laid  open  to  the  Jury  by  evidence,  then, 
whether  it  were  a  reasonable  or  unreasonable  cause  of  pro- 
ceeding, is  a  question  of  law.*'    That  doctrine  was  assented 
to  by  tlie  Court,  and  Lord  Mansfield  and  Lord  Lough- 

(«)  1  Term  Rep.  60?.  (h)  lb.  629. 
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borough,  in  assigning  their  reasons  to  the  Lord  Chancel-         1829. 
loFj  said  (a):  **  The  question  of  probable  cause  is  a  mixed 
proposition  of  law  and  fact.    Whether  the  circumstances 
alleged  to  shew  it  probable,  or  not  probable,  are  true  and 
existed,  is  a  matter  of  fact;  but  whether,  supposing  them 
true,  they  amount  to  a  probable  cause,  is  a  question  of 
law:  and  upon  this  distinction  proceeded  the  case  of 
Beff$H>UU  V.  Kennedy  (&),"  It  is  also  an  universal  principle, 
and  long  established  doctrine,  that  what  is  reasonable, 
is  a  question  of  law.     Lord  Mansfield,  in  treating  of 
what  should  be  a  reasonable  notice  of  the  dishonour  of 
a  bill  of  exchange,  said,  in  the  case  of  Tindalv.  Brown  (c): 
*'  It  is  extremely  clear  that  the  holder  of  a  bill,  when 
dishonoured  by  the  acceptor,  must  give  reasonable  no- 
tice to  the  drawer  or  indorser.     What  is  reasonable  no- 
tice is  partly  a  question  of  fact,  and  partly  a  question 
of  law;  it  may  depend  in  some  measure  on  facts;  such  as, 
the  distance  at  which  the  parties  live  from  each  other,  the 
course  of  the  post,  &c.    But,  wherever  a  rule  can  be  laid 
down  widi  respect  to  this  reasonableness ;  thai  should  be 
decided  by  the  Court,  and  adhered  to  by  every  one  for 
the  sake  of  certainty."    So,  Lord  Coie,  in  treating  of 
tolls,  says  (d):  "  What  shall  be  deemed  in  law  to  be  rea- 
sonable, shall  be  judged,  all  circumstances  considered,  by 
the  Judges  of  the  law,  if  it  come  judicially  before  them.^ 
Again,  in  the  Firjit  Institute  he  says  {e):*'  Reasonltble  time 
shall  be  adjudged  by  the  discretion  of  the  Justices  before 
whom  the  cause  dependeth;  and  so  it  is  of  reasonable 
fines,  customs,  and  services,  upon  the  true  state  of  the 
case  depending  before  them ;  for,  reasonableness  in  these 
cases  belongeth  to  the  knowledge  of  the  law,  and  is  there- 
fore to  be  decided  by  the  Justices."    Now,  where  the  liber- 
ty of  the  subject  is  affected,  the  question  as  to  what  shall 

(fl)  1  Term  Rep.  645.  {d)  2nd  Instit.  222. 

(6)  1  Wils.  232.  (c)  Co.  Litt.  66  b. 

{c)  J  Term  Rep.  168. 
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1 829.  be  a  reasonable  or  probable  cause  of'imprisonmenty  is  of  fisur 
greater  importance  than  in  cases  of  tolls,  fines,  or  cottoms; 
and  although  it  may  be  said  that  it  only  applies  to  an  action 
on  the  case,  yet«  in  Swinton  v.  Mottog{a),  an  action  of  fidse 
imprisonment  was  brought  by  the  plaintiff,  aa  puner  of  a 
man  of  war,  against  the  defendant,  who  was  hbcaptUD,  and 
the  latter  pleaded  a  justification,  for  a  supposed  bretfoh  of 
duty;  but,  it  appearing  in  evidence  that  the  defendant 
had  imprisoned  the  plaintiff  for  three  days,  without  in- 
quiring into  the  matter,  and  had  then  released  him  on 
hearing  his  defence.  Lord  Mansfield  ruled,  that  such 
conduct  on  the  part  of  the  defendant  did  not  appear  to 
have  been  a  proper  discharge  of  his  duty,  and  there- 
fore that  bis  justification  bad  failed  him;  and  his  Lord- 
ship did  not  even  leave  the  question  to  the  coasider* 
ation  of  the  Jury.  And  in  the  Second  InstUmie  it  is 
said  lb):  "  If  treason  or  felony  be  done,  whether  the  sus- 
picion be  just  or  lawful,  shall  be  determined  by  the  Jus- 
tices in  an  action  of  fiilse  imprisonment  brought  by  the 
party  grieved;"  and  here,  if  the  defendants  had  pleaded 
a  justification,  they  must  have  set  forth  the  facts  upon  the 
record,  and  alleged  that  they  had  reasonable  cause  to  sus- 
pect that  the  plaintiff  had  committed  a  felony,  in  conse- 
quenlce  of  which  they  had  apprehended  her:  and  whether 
they  had  such  reasonable  cause,  would  be  a  matter  of  law 
for  the  Judge  to  determine;  for  the  only  question  which 
could  be  left  to  the  Jury  would  be,  whether  certain  facts 
were  proved,  and  not  whether  they  amounted  to  a  justi- 
fication. The  case  of  Beckwith  v.  Philby,  does  not  apply 
to  the  present;  and,  even  if  it  did,  it  cannot  be  reconciled 
with  former  decisions*  There,  however,  the  learned  Judge 
was  of  opinion  that  the  arrest  and  detention  were  lawful, 
provided  the  defendants  had  reasonable  cause  to  suspect 
that  the  plaintiff  had  committed  a  felony,  and  he  left  it 
to  the  Jury  to  say,  whether  they  thought^  upon  the  whole 

(fl)  I  Term  Rep.  537,  n.  (*)  Page  52, 
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evidence,  that  the  defendants  had  reasonable  cause  for  1829. 
suspecting  the  plaintiff  of  felony.  Here,  however,  the  ^^^^^ 
whole  matter  was  left  entirely  to  the  Jury,  which  is  incon- 
sistent with  the  decision  of  this  Court  in  HiU  r.  Yaies. 
The  learned  Judge  who  tried  this  cause  should  have 
stated  that  he  thought  that  the  defendants  were  justified 
in  apprehending  the  plaintiff,  if  the  Jury  should  find,  upon 
the  facts  proved,  that  they  had  reasonable  cause  for  sus- 
pecting her  of  felony,  and  that  they  had  acted  bond  fide 
upon  such  suspicion. 

SecondUf^  it  should  have  been  left  to  the  Jury  to  say,  whe- 
ther the  defendants  had  any  reason  to  fear  that  the  plaintiff 
would  escape,  or  whether  they  had  not  acted  with  an  un- 
necessary degree  of  violence,  in  apprehending  her,  and 
taking  her  from  her  lodging  at  night.  The  defendants 
should  either  have  shewn  that  the  plaintiff  attempted  to 
escape,  or  that  it  was  necessary  to  take  her  to  prison  on  the 
night  of  her  apprehension,  in  order  to  prevent  it;  and  her 
age,  and  long  residence  at  Cheltenham^  coupled  with  the 
other  circumstances  proved  at  the  trial,  are  conclusive  to 
shew  that  there  was  no  reason  to  dread  an  escape.  In 
a  case  where  no  felony  has  been  actually  committed,  a 
constable  can  only  act  on  the  necessity  of  the  moment,  nor 
can  he  do  more  than  is  actually  requisite  for  the  appre- 
hension of  the  party  accused;  and  he  ought  not  to  ap- 
prehend a  person  without  a  warrant,  unless  there  be 
strong  reason  to  suspect  that  the  party  will  attempt  to 
escape,  before  a  warrant  can  be  procured.  Although  a  con- 
stable, in  the  execution  of  his  duty,  may  have  just  cause 
to  apprehend  a  person  accused,  yet  he  cannot  resort  to 
coercive  measures,  or  do  any  thing  more  than  is  necessary 
to  prevent  an  escape ;  and  if  such  a  proceeding  as  the 
present  were  tolerated,  the  most  respectable  individuak 
might,  upon  the  bare  surmise  or  unfounded  assertion  of 
an  unprincipled  person,  be  dragged  from  their  beds  at 
midnight,  and  immured  within  the  walls  of  a  prison.  Lord 
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Coke  says  (a) :  '^  One  or  more  Justice  or  Justices  of  the 
Peace  cannot  make  a  warrant,  upon  a  bare  surmisej  to 
break  any  man's  bouse  to  search  for  a  felon  or  for  stolep 
£oods,  and  it  would  be  full  of  inconvenience  that  U  i^houU 
be  in  the  power  of  any  Justice  of  the  Peaces  being  a 
<f  udge  of  record,  upon  a  bare  suggestion^  %o  break  the 
house  of  ^y  persop,  of  what  statei  quality,  or  degree 
soever,  and  at  what  tiipe  soever,  either  in  the  day  or  nighti 
upon  such  surmise;  but  that  since  the  atatiites  1  ft  8 
PhiUp  and  Mary,  c.  13,  and  2  &  3  PMfp  And  Mar^y  C* 
10,  if  any  person  be  charged  with  sny  manner  of  felonys 
^nd  information  be  given  to  a  Justice  pf  tb^  Peace»  of 
the  felony,  or  suspicion  of  felony,  and  be  fearetb  thai  tlie 
King's  peace  may  be  broken  in  apprehending  him,  the 
said  Justice  may  make  a  warrant  to  the  constable  of  the 
town  to  see  the  King's  peace  kept  in  the  apprehending 
and  bringing  the  party  charged  with,  or  suspected  of,  tbe 
felpny,  before  him ;  and  the  party  that  givetb  the  intof- 
mation  pf  his  knowledge  or  su^icion  to  be  present  mi 
arrest  the  delinquent."     Great  care,  therefore^  was  fw* 
merly  taken  to  preserve  the  public  weal|  and  to  secure 
the  hberty  of  the  subject.     The  power  of  granting  war- 
rants by  magistrates,  was  afterwards  extended  against  per- 
sons suspected  of  felony.    In  Hale's  Pleas  pf  the  Crown,  it 
is  said  (6):  ''A  Justice  of  the  Peace  may  issue  a  warnmt 
to  apprehend  a  person  suspected  of  felonyt  though  the 
original  suspicion  be  not  in  himself,  but  in  the  party  that 
prays  his  warrant ;  and  the  reason  is,  because  he  is  a  com- 
petent judge  of  the  probabilities  offered  to  him  pf  such 
suspicion ;"  but,  says  Lord  Hole  (c),  "  it  is  fit,  in  all  cases  of 
warrants  for  arresting  for  felony,  much  more^pr  $uspichii 
of  felony 9  to  examine  upon  oath  the  party  requiring  a 
warrant,  as  well  whether  a  felony  were  done,  as  also  the 
causes  of  his  suspicion ;  for  he  is  in  this  case  a  competent 


(a)  4tk  Instit.  1/7. 


(6)  Vol.  2,  p.  109. 


(c)  Id.  110. 
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judge  of  those  circumstances  that  may  induce  the  granting         1B29. 
3f  a  warrant  to  arrest.*'    But  a  constable  can  only  act 
iritbout  a  warrant,  where  he  fears  the  escape  of  the  party; 
and  although  he  may  apprehend  a  person  in  the  case  of  a 
felony  committed,  on  the  authority  of  Lord  If  ale  ^  who 
says  (a):  ''It  is  not  material  whether  he  saw  the  felony 
oommittedi  or  h^th  it  only  by  complaint  and  information; 
for,  as  well  in  one  case  as  the  other,  he  is  bound  to  appre- 
hend the  felon,  and  make  search  after  him  within  the 
Umits  of  his  jurisdictbn,  and  to  raise  hue  and  cry  upon 
him ;  and  certainly,  what  may  be  done  upon  hue  and  cry 
faiaed  upon  a  fidon,  may  be  done  by  that  constable,  who, 
apon  the  first  complaint,  raise th  it."    And  that, ''  if  there 
be  a  felony  done,  (suppose  a  robbery  upon  A,)  and  A. 
anspects  B.,  upon  probable  grounds,  to  be  the  felon,  and 
acquaints  the  constable  with  it,  and  desires  his  aid  to  ap- 
prehend him,  the  constable  may  apprehend  B.  upon  this 
account,  though  the  suspicbn  arose  in  A.  at  first;  yet 
th^re  aire  to  bo  these  circumstances  to  accoqnpany  it: — 
first,  A.,  the  person  suspecting,  ought  to  be  present; 
for  the  justification  is,  that  the  constable  did  aid  A.  in 
taking  the  party  suspected; — Secondly,  he  ought  to  in- 
quire and  examine  the  circumstances  and  causes  of  the 
suspicion  of  A.,  which,  though  he  cannot  do  it  upon  oath, 
yet  such  an  information  may  carry  over  the  suspicion  even 
fo  the  constable,  whereby  it  may  become  his  suspicion  as 
well  as  the  suspicion  of  A. ;  and  if  the  constable  should 
not  be  allowed   this  latitude    in   cases  of  this   nature, 
many  felons  would  escape/'    So,  Lord  Hale,  in  treating 
of  arrest  without  warrant,  says  (6) :   ''  A  constable  may, 
ex  qffido,  arrest  a  breaker  of  the  peace  in  his  view,  and 
keep  him  in  his  house,  or  in  the  stocks,  till  he  can  bring 
hnii  before  a  Justice  of  the  Peace.    So,  if  A.  be  danger- 
ously hurt^  and  the  common  voice  is  that  B.  hurt  him,  or 
if  C.  thereupon  comes  to  the  constable,  and   tells  him 

(a)  Vol,  2,  p.  91.  {h)  Vol.  1,  p.  587- 
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J829.         that  B.  hurt  him,  the  constable  may  imprison  him  till  he 
knows  whether  A.  dies  or  lives,  or  can  bring  him  before  a 
Justice.     But  if  there  be  only  an  affray,  and  not  tn  view 
of  the  constable,  it  hath  been  held  he  cannot  arrest  him 
without  a  warrant  from  the  Justice.'*  Again  (a),  "If  a  con- 
stable, in  pursuit  of  a  felon,  requires  the  aid  of  I.  S.,  he  is 
bound  by  law  to  assist  him.  Yet,  to  avoid  question  in  these 
cases,  it  is  best  to  obtain  the  warrant  of  a  Justice,  if  the 
time  and  necessity  will  permit/'    It,  therefore,  follows, 
either  that  there  must  be  a  probability  of  escape,  or  that 
the  constable  himself  saw  the  felony  committed,  or  was  in 
the  actual  pursuit  of  the  felon  at  the  time,  in  order  to 
justify  his   apprehending  him  without  a  warrant.     Al- 
though, in  Samuel  v.  Payne  (6),  it  was  held,  that  a  consta- 
ble might  justify  an  arrest  on  a  reasonable  charge  of  feloDy 
without  a  warrant,  though  no  felony  had  been,  in  point  of 
fact, committed;  yet  Lord  ^aii{/f^/(/,attlie  trial, considered 
the  law  to  be,  that,  if  no  felony  had  been  committed,  tbe  ap- 
prehension of  a  person  suspected  could  not  be  justified  by 
any  person.  In  a  note  to  that  case,  it  is  said,  that  the  point 
had  been  agitated  on  a  demurrer  to  a  special  justification  in 
the  Year-Book,  7  Hen.  4,  p.  35,  pi.  3,  and  the  Court  there 
seemed  to  have  thought,  that,  if  the  cause  of  suspicion 
should  appear  reasonable,  the  justification  would  be  good, 
though  no  felony  were  committed,  but  that  the  case  was  ad- 
journed.    And  the  case  of  Ledwith  v.  Catchpole  (c)  is  also 
referred  to,  where  Mr.  Justice  BuUer,  in  the  course  of  the 
argument,  asked,  '*  if  a  constable  acts  on  suspicion,  must  it 
not,  to  make  it  a  justification,  be  a  reasonable  ground  of 
suspicion  in  his  own  mind,  and  within  his  own  knowledges 
and  not  merely  the  information  of  others;  for,  if  it  is  not 
so,  he  takes  upon  himself  to  judge  of  the  evidence  of  ' 
others,  when  he  ought  to  go  before  a  magistrate,  who  b 
the  proper  judge."    And  Lord  Mansfield,  in  giving  jddg- 


(«)  Vol.  1,  p.  688-9.  (b)  1  Doug.  368. 

(c)  B.  R.  East,  23  G.  3,  Cald.  291. 
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mentsaid:  "Upon  a  highway  robbery  being  committed,  1829. 
in  alarm  spread,  and  particulars  circulated,  and  in  the 
case  of  crimes  still  mote  serious,  upon  notice  given  to 
all  the  sea-ports,  it  would  be  a  terrible  thing,  if,  under 
probable  cause,  an  arrest  could  not  be  made;  and  felons 
ire  usually  taken  up  upon  descriptions  in  advertisements." 
E&  Lordship,  therefore,  seemed  to  form  his  opinion  on 
the  probability  of  an  escape,  as  the  words,  "  probable 
cause,'*  cannot  be  taken  to  refer  merely  to  a  probable 
cause  of  suspicion,  but  a  probable  cause  to  dread  an  es- 
cape of  the  party,  if  the  officer  had  not  apprehended  him. 
There,  too,  a  felony  had  been  actually  committed,  and  the 
oonatable  acted  bondjide,  and  in  pursuit  of  the  offender, 
upon  such  information  as  amounted  to  a  reasonable  and 
probable  ground  of  suspicion.  In  the  case  in  the  Year^ 
Book  (a),  an  action  of  trespass  and  false  imprisonment  was 
brought  against  a  bailiff,  and  he  pleaded,  by  way  of  justi- 
fication, that  certain  persons  came  to  him  in  London,  and 
told  him  that  the  plaintiff  and  another  were  coming  to 
London  with  certain  oxen,  which  seemed  to  them  to  have 
been  stolen;  upon  which  he  went  to  the  plaintiff  and  the 
(yther  person,  and  found  the  oxen  in  an  obscure  place  in 
1  house;  and  that  he  thereupon  arrested  the  plaintiff  by 
reason  of  the  suspicion.  There,  however,as  the  plaintiff  was 
a  stranger  in  London,  and  the  cattle  were  in  a  place  pf  con- 
cealment, there  was  every  reason  to  apprehend  the  escape 
of  the  parties ;  but,  if  a  constable  can  be  deemed  justified  in 
ipprehending  and  imprisoning  a  party  without  a  warrant, 
tm  his  own  mere  suspicion,  where  he  has  no  reason  to 
dread  an  escape,  and  may  easily  procure  the  warrant  of  a 
mag^trate,  it  would  not  only  be  subversive  of  long  esta- 
bliahed  principles,  but  tend  to  infringe  on  the  liberty  of  the 
sulgect;  for,  if  a  constable  or  other  officer  may  apprehend 
Another   on  mere  suspicion,  every  imprisonment  on  a 

(«)  7  Hen.  4. 
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clrarge  of  firfony,  although  wboHy  unfouirded,  may  be 
justified; 

iiord  Chief  Justice  Best.-^TMs  was  an  actioft  of  trcs- 
pasls,  for  aii  assault  and  fakef  imprisonmenrt.  The  de- 
fendant, Russell,  was  a  constable,  of'  sopenrintendaiit  of 
the  police  at  CheU&nhafn,  and  the  two  othersr  acted*  in  hH 
aid  and  assistance  as  such  constable ;  and  he  gav6  in  evi- 
dence, under  the  general  issue,  strong  circumstances  to 
shew,  that  he  had  reasonable  and  probable  grotnhds  tcff! 
causkig  the  plaintiff  to  be  apprehended  and  imprisoned, 
from  the  fects  disclosed  to  him  by  Miss  HammeftaH. 
The  Jury  having  found  a  verdict  for  the  defendants,  a' 
motion  bds  bten  made  for  a  new  trial,  on  two  groun&— 
Fhitf  on  a  suppoiied  misKlirection  of  the  learned  Judge 
to  the  Jury;  and  Secondly,  anf  dmission  on  his  part  fa 
leave  it  to  them  to  conirider  whether  the  defendants 
were,  under  the  circumstances,  justified  in  Matfa^  die 
plaintiff  in  the  manner  they  did.  First,  as  to  the  vi^ 
direction,  it  has  been  said  that  it  was  improperly  left  t» 
the  Jury  to  say  whether  the  constable  had  or  had  not 
reasonable  and  pi^obabte  cause  for  ap][yrehending  the 
plaintiff.  Probable  cause  h,  no  doubt,  a  queslSoh  of  hw, 
and  within  the  province  of  a  Judge  to  decide ;  but  the  Joirf 
must  not  only  first  find  the  facts  which  are  supposed  to  con- 
stitute the  prbbable  catfse,-  but^  they  are  also  warranted  in 
forming  their  conclusion  fron^  those  fiacts^  and  it  is  frequent 
ly  difficult  to  draw  the  line  between  matter  of  law  and  timt- 
ter  of  fiict ;  atkl  probable  cauise  has  been  truly  said  to  be  a 
mi^cd  question  of  laW  and  fact^  It  has  been  insisted,  dntt, 
if  even  (he  Jury  had  intimated  their  belief  of  the  facts,  as 
they  did  not  amount  to  probable  cause,  the  plakHiff  ^b6xM 
have  been  nonsuited  i  buV  I  &&i  ckfiArfy  of  Opinion,-  ttiK, 
under  the  fects  as  proved,  the  leatned  Judge  oouM  not 
possibly  have  directed  a  nonsuit.  It  was  necessary  to 
leave  it  to  the  Jury  to  say,  whether  or  not  they  believed 
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the  facts  before  them;  and  if  they  did,  whether  they  con-         1829. 
eluded  froin  those  facts,  that  the  constable  bad  acted 
honestly^  or  as  they  themselves  would  have  done.     If  he 
bad^oty  or  if  he  had  acted  under  a  mere  pretence,  or 
harshly  or  arbitrarily,  without  giving  credit  to  the  state- 
ment made  to  him  by  Miss  Hammertofif  the  verdict  should 
have  been  against  the  defendants,  with  heavy  damages. 
But  my  brother  Gtuelee^  in  substance,  left  it  to  the  Jury  to 
say,  diat  if  they  believed  aU  the  facts  proved,  and  from  thence 
inferred  that  the  constable  was  acting  honestly  and  fairly, 
and  in  such  a  manner  as  they,  under  such  circumstances, 
would  liave  done,  the  defendants  were  entitled  to  a  verdict* 
This  was,  in  reality,  telling  them,  that,  in  his  opinion, 
the  facts  before  them,  if  believed,  furnished  a  probable 
cause  for  the  defendants*  conduct.     If  the  direction  of  a 
Jtt^e  to  a  Jury  be  right  tit  substance,  a  mere  inaccuracy 
of  expression,  or  general  remark,  must  not  be  considered 
as  »  mia*direction,  so  as  to  make  it  a  ground  for  an  appli- 
cation to  the  Court  for  a  new  trial.     But  it  has  been  said, 
that  ft  constable  has  no  right,  on  a  mere  suspicion,  to  ap- 
prehend a  person  on  a  charge  of  felony,  without  a  warrant 
from  a  magistrate.  That,  however,  is  not  so.  A  distinction 
has  long  since  been  taken  in  the  law,  between  common 
persons,  and  those  who  are  armed  with  authority,  and 
wbied  they  are  bound  to  exercise  in  the  execution  of  their 
dttty.  Although  a  private  individual  cannot  arrest  another 
on  a  bate  suspicion  of  felony,  unless  he  can  shew  A  feldny 
aetoally  committed,  yet  a  constable  may  do  so ;  for,-  if 
the  latter  have  reason  to  suspect  that  a  felony  has  been 
committed,  it  it  sufficient  to  justify  him.    This  h£ls  been 
d^dded  so  frequently,  that  it  is  unnecessary  to  refer 
to  cases  on  the  subject.    Had,  then,  the  constable  in  this 
edsd,  Reason  to  suppose  that  a  felony  had  been  committed, 
and  by  whofii?  MissJEfommer/on  told  hhn  that  she  had  lost 
ber  property,  And  that  the  plaintiff  bad  robbed  her ;  that 
the  plaintiff  had  an  opportunity  of  robbing  ber  whilst  she 
lodged  in  her  house ;  and  that  her  suspicions  were  con- 
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1629.        finned  by  an  anonymous  letter,  which  she  gave  to  the 
constable,  desiring  him  to  open  it,  which  he  did  in  her 
presence.    He  had  then  no  means  of  knowing  that  the 
letter  was  fabricated,  or  written  by  Miss  Hammertam  her- 
self. He,  of  course,  thought  that  it  came  from  Lanaom^ 
where  it  was  dated;  and  the  contents  of  the  letter,  if  ge- 
nuine, would  justify  him  in  apprehending  the  plaintiff  on  a 
suspicion  of  felony.    The  letter,  as  well  as  all  the  other 
facts  attending  it,  were  submitted  to  the  consideration  of 
the  Jury,  and  they  were  desired  to  say,  whether,  from  the 
whole  of  what  they  had  heard,  the  defendant,  Russett, 
had  reasonable  grounds  to  suspect  the  plaintiff  of  felony, 
so  as  to  justify  him  in  apprehending  her  in  hb  character 
of  constable.     The  Fourth  Instiluie  (a)  has  been  referred 
to,  for  the  purpose  of  shewing  that  a  constable  cannot 
arrest  upon  suspicion,  even  under  the  warrant  of  a  magu- 
trate.    But  it  is  there  said,  that  "  one  or  more  Justices  of 
the  Peace  cannot  make  a  warrant,  upon  a  bare  summe^  to 
break  any  man's  house,  to  search  for  a  felon  or  for  stolen 
goods;  and  that  it  would  be  full  of  inconvenience  that  it 
should  be  in  the  power  of  any  Justice  of  the  Peace,  being 
a  Judge  of  record,  upon  a  bare  suggestion^  to  break  the 
house  of  any  person  upon  such  surmises.**  A  bare  surmise 
or  suggestion  f  differs  widely  from  a  case  where  there  is  a 
reasonable  ground  for  suspecting  that  a  party  has  been 
guilty  of  felony :  and  Lord  Coke  refers  to  the  Year-Book 
13  Edw.  4,  fol.  9,  where  it  was  held,  that,  for  felony,  or 
suspicion  of  felony,  a  man  might  break  the  house  to  take 
the  felon,  because  it  was  for  the  common  weal,  and  be- 
cause the  King  had  an  interest  in  the  felony. — The  au- 
thority of  Lord  Hale,  to  which  we  have  been  referred, 
appears  to  me  to  be  against  the  position  for  which  it  was 
cited.     It  is  there  said  (Jb) :  *^  A  constable  may,  ex  qfidot 
arrest  a  breaker  of  the  peace  in  his  view,  without  any 
warrant,  and  keep  him  in  his  house,  or  in  the  stocks,  till 

(fl)  Page  177.  (6)  Vol.  1,587. 
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he  hiring  him  before  a  Justice  of  the  Peace.  So,  if  a  felony 
be  oomnitted,  and  A.  acquaints  him  that  B.  did  it,  the 
constable  may  take  him  and  imprison  him,  at  least,  till 
be  can  bring  him  before  some  Justice  of  the  Peace.  But 
thaty  if  there  be  only  an  affray,  and  not  in  view  of  the  con- 
atable,  it  hath  been  held,  he  cannot  arrest  him  without  a 
warrant,  from  the  Justice ;  but  it  seems  he  may,  to  bring 
tiie.o0cnder  before  a  Justice,  though  not  compellable.'* 
Again,;  Lord  Hale  says :  ^*  If  there  be  a  felony  done, 
(suppose  a  robbery  upon  .A«),  and  A.  suspects  B.,  upon 
probable  grounds,  to  be  the  felon,  and  acquaints  the  con- 
atable  with  iti  and  desires  his  aid  to  apprehend  him;  in 
this  case,  I  say,  the  constable  may  apprehend  B.  upon 
this  ^account,  though  the  suspicion  arises  in  A.  at  first.** 
Tjbe  case  of  .Samuel  v.  Payne y  is  an  express  anthority  to 
ihew,  that  a  constable  and  his  assistants  may  justify  an 
aneat  on  a  reasonable  charge  of  felony,  without  a  warrant, 
although  no  felony  had  in  fact  been  committed.  And  here, 
Miaa  Hammerion  not  only  charged  the  plaintiff  with  fe- 
lony, but  said,  that  she  had  every  reason  to  suspect  that 
ahe  had  robbed  her,  and  stated  the  grounds  for  such  sus- 
picion; and,  on  these  facts,  coupled  with  the  letter  produc- 
ed by  her  to  the  constable  at  the  time,  the  Jury  found  that 
he  had  reasonable  and  probable  grounds  to  apprehend  the 
phiintiff. 

■  Seeondli/y  it  has  been  said,  that  it  should  have  been  left 
to  the  Jury  to  say,  whether,  under  the  circumstances, 
the  constable  bad  not  exercised  an  undue  degree  of  vio- 
lence, or  coercion;  and  it  has  been  insisted,  in  support  of 
that  position,  that  he  had  no  right  to  apprehend  the  plain- 
tiff at  the  hour  of  night  he  did:  and  that  even  if  he  had, 
he  could  not  be  justified  in  taking  her  from  her  bed,  and 
compelling  her  to  go  to  prison.  But  what  was  the  constable 
to  do?  When  the  charge  was  made  to  him  by  Miss  Ham-- 
merioHf  he  was  bound  immediately  to  go  to  the  house 
where  the  plaintiff  was  living;  and,  if  he  had  not  done 
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SO,  he  would  be  responsible  for  a  breach  of  duty.  A 
direct  charge  was  made  by  Miss  Hammerion  against 
the  plaintiff,  and  on  which  the  constable  was  bound  to 
act,  and  he  had  not  time  to  exercise  his  own  discretion* 
Besides,  he  not  only  heard  the  charge,  but  was  shewn  the 
anonymous  letter  in  support  of  it,  which  directly  accused 
the  plaintiff  of  being  a  participator  in  the  robbery;  and, 
on  Miss  Hammerian^s  shewing  him  where  the  plaintiff 
then  resided,  he  was  not  bound  to  stay  at  the  door  of  ths 
house  all  night,  nor  to  watch  all  the  doors  and  windows 
to  prevent  the  possibility  of  an  escape.  It  was  prov* 
ed,  that  he  -used  no  unnecessary  violence,  and  on  the 
door  being  opened  to  him,  he  was  bound  to  apprehend 
the  party  accused.  The  case  certainly  has  raised  quei^ 
tions  of  considerable  importance,  not  only  to  constableti 
but  to  the  public  at  large,  and  it  has  been  most  fully  and 
ably  argued.  It  is  important  to  constables,  as  Aey  ought 
to  know  the  extent  of  their  autluN*ity,  but  that  they  must 
not  exceed  or  abuse  it;  and  to  the  public,  that  eonstaUss 
or  other  officers  shoidd  not  be  interrupted  in  the  due  dis* 
charge  of  their  duty.  Courts  of  justice  will  never  coim« 
tenance  acts  of  ill  usage»  or  unnecessary  violence  or  re^ 
straint;  but  we  ought  not  to  support  the  idea,  that  a  cob* 
stable  is  not  justified  in  entering  a  house  at  night,  to  appre* 
hand  a  person,  not  only  suspected,  but  directly  charged 
with  felony.  A  party  is  not  to  be  decoyed  out  of  a  house 
by  unfair  means,  or  to  be  treated  with  cruelty  or  severity 
after  his  apprehension,  but  it  is  necessary,  when  a  eonsta* 
ble  has  once  apprehended  him,  to  keep  his  person  secure* 
I  much  regret  the  inconvenience  and  suffisrings  the  phmn 
tiff  has  sustained,  as  there  can  be  no  doubt  of  her  inno^ 
cence;  but  they  were  occasioned  by  the  wickedness  of 
Miss  Hammerion,  of  whom  the  constable  and  his  assist- 
ants  were  the  innocent  instruments;  and  I  am,  therefore, 
of  opinion,  that  the  rule  for  a  new  trial  must  be 
charged. 
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Mr.  Justice  Park.— I,  also,  am  extremely  sorry  for  the  1829. 
situation  in  which  the  plaintiff  has  been  placed  by  the 
iniqiiitoua  conduct  of  her  accuser;  but  we  must  administer 
joatice  to  all|  equally  and  impartially,  and  divest  our  minds 
of  any  hardship  to  which  a  party  may  have  been  unjustly 
pot.  I  do  not  seek  to  impeach  any  of  the  authorities  to 
which  we  have  been  referred,  in  the  able  argument  of  my 
brother  BuiseU;  and,  akhough  I  admit  that  the  question 
of  reasonable  or  probable  cause,  is  a  question  of  law  for 
the  Judge,  yet  it  must  be  necessarily  compounded  of  facts 
on  which  the  Jury  must  decide;  and  it  has  been  my  con- 
stant practice,  in  eases  of  this  description,  to  leave  it  to 
the  Jury  to  say,  whether  they  believe  the  facts,  as  proved, 
to  be  true;  and,  if  they  do,  I  tell  them  that  I  think  that  they 
amount  to  a  reasonable  and  probable  cause  to  justify  the 
party  for  the  act  done.  So  here,  my  brother  Gaselee  left  it 
to  the  Jury,  in  substance,  to  say,  whether  they  believed,  on 
the  whole  of  the  ikcts  before  them,  that  the  constable  had 
reasonaUe  ground  to  suppose  that  the  plaintiff  had  been 
goflty  of  felony,  so  as  to  justify  his  apprehending  and  tak- 
ing her  to  a  place  of  custody.  In  Hill  v.  Yates,  the  learned 
Jvdge  left  it  to  tlie  Jury  to  say,  whether  there  was  probable 
eause  for  the  apprehension  of  the  plaintiff;  but,  at  the  same 
time,  intimated  it  as  his  opinion,  that  there  were  sufficient 
grounds  for  the  defendants  (a  constable  and  his  assistant), 
to  act  as  they  had  done.  But  he  should  have  told  the 
Jaxy,  that,  if  they  believed  the  facts  adduced  in  evidence 
for  the  defendants,  they,  in  his  opinion,  would  amount  to  a 
probable  cause.  But  my  brother  Gaaelee  left  this  case  to  the 
Jury,  in  substance,  in  the  same  terms  as  my  brother  lAl* 
tbdale  did  in  Beckwith  v.  Philhy,  where  he  directed  them 
to  find  a  verdict  for  the  defendants,  \fthey  thought,  kj^oii 
tie  whole  eeidence,  that  the  defendants  bad  reasonably 
cause  for  suspecting  the  plaintiff  of  felony;  but  he  had,, 
at  first,  intimated  an  opinioui  that  the  arrest  and  deten* 
tion  were  lawftd,  provided  the  defendMts  had  reasonable 
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1829/^  cause  for  such  suspicion.  And  Lord  Tenierden,  on  motion 
for  a  new  trial,  said,  "  whether  there  was  any  reasonable 
cause  for  suspecting  that  the  pkintiff  had  committed  a 
felony,  or  was  about  to  commit  one,  or  whether  he  had 
been  detained  in  custody  an  unreasonable  time,  were  ques-* 
tions  of  fact  for  the  Jury.  The  only  question  of  law  in  the 
case  b,  whether  a  constable,  having  reasonable  cause  to 
suspect  that  a  person  has  committed  a  felony,  may  detain 
such  person  until  he  can  be  brought  before  a  Justice  of  the 
Peace,  to  have  his  conduct  investigated.  There  is  thbdis- 
tinction  between  a  private  individual  and  a  constable:  ia 
order  to  justify  the  former  in  causing  the  imprisonment  of  a 
person,  he  must  not  only  make  out  a  reasonable  ground 
of  suspicion,  but  he  must  prove  that  a  felony  has  actually 
been  committed ;  whereas,  a  constable,  having  reasonable 
ground  to  suspect  that  a  felony  has  been  committed,  is 
authorized  to  detain  the  party  suspected,  until  inquiry  can 
be  made  by  the  proper  authorities.'*  There,  as  here,  the 
direction  to  the  Jury  was  tantamount  to  this,  aiz.  that,  if 
they  thought  the  defendants  had  acted  bond  fide,  the  Judge 
was  of  opinion  that  they  had  probable  cause  for  the  step 
they  had  taken.  I  fully  concur  with  my  Lord  Chief  Jus- 
tice, in  thinking,  that  if  the  direction  of  a  Judge  to  a  Jury 
be  right  in  substance,  and  the  verdict  be  consistent  widi 
it,  such  verdict  ought  not  to  be  disturbed. 

But  it  has  been  said,  that  the  constable  was  not  warranted 
in  acting  as  he  did,  in  going  to  the  house  where  the  plaintiff 
lived,  at  night,  and  taking  her  from  her  bed  to  prison,  un- 
less he  had  reason  to  dread  an  escape;  but,  if  a  constable 
be  informed  that  a  felony  has  been  actually  committed,  and 
that  the  suspected  party  is  residing  in  a  particular  house, 
although  such  person  might  be  a  man  of  property  or  con- 
sequence, yet  it  is  the  duty  of  the  constable  to  repair  im- 
mediately to  the  house,  and  not  to  stay  outside  the  door 
all  night,  or  even  in  the  room,  after  the  party  is  appre* 
bended.     The  committal  of  the  plaintiff  by  the  magis* 
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trate,  on  the  following  morning,  affords  a  strong  presump-  1829. 
tion  that  the  constable  acted  bond  fide;  and  as  she  was 
directly  charged  with  having  committed  a  felony,  he 
had  some  reason  to  fear  an  escape,  and  he  was,  there- 
lore,  justified  in  apprehending  the  plaintiff,  and  imprison- 
ing her  till  he  could  bring  her  before  a  magistrate,  ac- 
eording  to  the  authority  of  Lord  Hale;  for  Miss  Ham-' 
mtertan  not  oply  told  the  defendant,  Russell,  that  a  felony 
had  been  committed,  but  that  she  had  every  reason  to 
believe  that  the  plaintiff  was  concerned  in  the  robbery; 
and  she  produced  a  letter,  to  shew  that  her  suspicions 
were  well  founded. 

Mr.  Justice  Burrough. — Whenever  a  direct  charge  of 
felony  is  made  to  a  constable,  he  is  bound  to  act  upon  it 
immediately,  and  he  has  a  right  to  apprehend  the  party 
accused,  and  keep  him  in  custody,  if  he  has  any  reason 
to  fear  an  escape,  and  the  charge  itself  is  sufficient  to  raise 
rach  an  apprehension.  Although  the  constable  and  his 
aasiatants  might  protect  themselves  under  the  plea  of  the 
general  issue,  yet,  if  they  had  pleaded  a  justification, 
atating  that  a  felony  had  been  committed,  and  that  they 
had  been  informed  of  it ;  that  the  plaintiff*  was  living  in  the 
house  where  the  alleged  trespass  was  committed,  and  that 
the  defendants,  as  constables,  had  good  reason  to  suspect 
that  the  felony  was  committed  by  her,  it  would  be  a  good 
defence  to  this  action.  The  information  given  to.  the  con- 
stable by  Miss  Hammerton,  that  she  had  reason  to  sus- 
pect the  plaintiff,  as  she  lodged  at  her  house  at  the  time 
of  the  alleged  robbery,  added  to  the  terms  of  the  let- 
ter, which  were  corroborative  of  that  fact,  were  sufficient 
to  create  a  strong  suspicion  in  the  mind  of  the  constable; 
and  she  further  desired  him  to  take  the  plaintiff  into  cus- 
todyf  and  shewed,  him  where  she  resided ;  and  he  accord- 
ingly did  so:  and  if  he  supposed,  at  the  time,  that  the 
statement  made  by  Miss  Hammerton  was  true,  he  was  fully 
warranted  in  acting  as  he  did.    The  subsequent  con  vie* 
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1 829.  tion  of  that  woman  has  raised  the  main  diiEeuky  in  this  case; 
but  the  question  is,  on  what  grounds  dkl  the  constable 
act  at  the  time  of  the  apprehension  of  the  plainttff.  I 
think  he  acted  rightly,  and  in  the  due  execution  of  his 
duty,  as  he  had  every  reason  to  believe  that  the  plaintiflTbad 
committed  a  felony;  and,  on  a  charge  of  that  nature  being 
made,  he  had  cause  to  fear  an  escape;  and  when  he  had 
apprehended  the  plaintiff,  it  was  his  duty  to  take  her  to  a 
place  of  security,  previously  to  the  charge  being  heard 
before  a  magistrate. 

Mr.  Justice  Gasblbe. — As  the  Court  think  that  diii 
verdict  ought  not  to  be  disturbed,  I  not  only  agree  with 
them,  but,  on  reviewing  all  that  has  been  urged  for  die 
plaintiff,  I  still  entertain  the  same  opinion  I  formed  at  the 
trial.  I  felt  much  anxiety  for  the  plaintiff,  as  I  thought  it 
a  very  hard  case  upon  her.  I  do  not  recollect  all  my  ex- 
pressions to  the  Jury,  but  I  stated  to  them,  in  substance, 
that  if  they  believed  all  the  facts  adduoed  on  the  part  of 
the  defendants,  and  would  have  acted  as  they  did  if  they 
were  placed  in  their  situation,  they  amounted  to  a  proba- 
ble cause  to  justify  the  apprehension  of  the  plaintiff.  I 
certainly  did  not  mean  to  leave  the  question  of  probable 
cause  to  them,  as  I  had  the  case  of  Beekwiih  v.  Philbg 
before  me;  and  notwithstanding  I  was  requested  to  nonsuit 
the  plaintiff,  I  thought  that  I  ought  not  to  do  so,  although  I 
have  sometimes  acquiesced  in  so  doing,  after  the  defend- 
ants* case  had  been  gone  through;  but,  when  there  is  any 
j^Hf^  doubt  as  to  the  facts,  they  must  be  found  by  the  Jury. 

Here,  the  plaintiff's  primd  Jade  case  was  contradicted  by 
the  facts  proved  for  the  defendants;  and,  as  they  appeared 
to  me  to  be  of  a  complicated  nature,  I  lefl  it  to  the  Juiy  to 
determine,  whether,  after  all  they  had  heard,  they  thought 
that  the  defendant,  Russell,  had  reasonable  cause  for  sus- 
pecting the  plaintiff  of  felony ;  and  also,  whether  he  and 
his  assistants  had  acted  bondjide  in  apprehending  and  de- 
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iaining  her;  and  that,  if  they  were  satisfied  on  those  points, 
I  thought  they  were  entitled  to  a  verdict;  and,  as  to  the 
bona  fides  of  the  transaction,  I  asked  them  whether,  under 
the  drcuinstances,  they  would  have  acted  as  the  constable 
did,  on  his  receiving  the  information  from  Miss  Hammertim. 
With  regard  to  the  objection,  that  the  defendants  exer- 
cised an  uncalled-for  degree  of  coercion,  although  it  is  a 
most  important  question,  we  have  been  referred  to  no 
authority  which  goes  the  length  of  saying,  that  a  consta- 
ble cannot  detain,  or  take  to  a  place  of  safe  custody,  a 
party  whom  he  has  apprehended  on  suspicion  of  felony, 
unless  he  has  reason  to  fear  an  escape. 


1829. 


Rule  discharged. 


Wright  v.  Wales. 


Friday^ 
Feb,  6IA. 


J.  HIS  was  an  action  of  trespass  and  false  imprisonment,  and  The  piainUff;  a 

brought  against  the  defendant  for  assaulting  the  plaintiff,  occupied'in  cut- 

and  taking  him  into  custody,  and  carrying  him  before  a  g„"/d!,w1".^ 

Biagbtrate.    The  damages  were  laid  at  600/.     Plea— Not  *«"■»•  &' n»k- 

^  ^  ing  a  road  over 

guilty.   At  the  trial,  before  Mr.  Justice  Holroyd^  at  Bury  common  lands 
Si.  Edmmnds^  at  the  last  Assizes  for  the  county  o(  Suffolk,  townihl^;  the 
it  appeared  that,  on  the  16th  January,  IS28,  the  plain-  r^l!^^],^ 
tiff,  (a  surveyor),  being  employed  in  directing  workmen,  »on  having  the 

-  i_  t  *.  .  .  f    carcoffuch 

With  a  number  of  teams  or  waggons,  m  cuttmg  up  turf,  unds,  asked  the 

and  carting  and  spreading  beach,  shingle,  and  gravel,  for  SlSJIle  authority 

the  purpose  of  forming  a  road,  thirteen  feet  in  width,  over  ^.^***J^'*J'^ir 

certain  common  or  town  lands,  in  the  parish  of  Walbers-  piiantiff  replied, 

that  he  was  or- 
dered to  make 
the  nadbyamagistrmte:  that  thedefendantthen  told  the  plaintiff,  that,  if  he  didno^  desbt,  heshould 
WHMJdfr  him  as  a  wilful  trespasser;  and  as  the  plaintiff stiU  continued  the  work,  and  did  not  shew 
•Dj  order  or  warrant  authorizing  him  to  make  the  road,  the  defendant  caused  him  to  be  appre- 
iModed  by  a  constable,  and  took  him  before  a  magistrate,  who  refused  to  receive  the  complaint ;  on 
whieb  the  plaintiff  brought  trespass  against  the  defendant  for  an  aasauU  and  ftlse  imprisonment: 
— HgU,  that  the  hitter  was  entitled  to  notice  of  action,  under  the  7  &  8  Geo.  4,  c.  30,  s.  41,  as 
he  had  reason  to  suppose  that  he  was  acting  under  colour  of  that  statute,  in  causing  the  plaintiff  to 
be  apprehended,  although  he  was  not  in  fact  committing  a  wilfttl  or  malicious  injury  at  the  time. 
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wick  in  the  county  of  Suffolk;  the  defendant,  at  the 
feth-reete,  or  person  employed  hy  the  township  to  take 
care  of  the  lands^  and  to  make  entries  of  cattle  depastured 
thereon,  and  to  receive  the  monies  paid  for  them,  and  g^ 
nerally  to  do  all  acts  connected  with  the  town  property; 
asked  the  plaintiff*,  by  the  desire  of  the  cc»nmon^«,  fay 
whose  authority  he  was  employed:  to  which  he  answeredi 
he  was  ordered  to  make  up  the  road  by  a  magistrate;  the 
defendant  then  said,  that  the  plaintiff*  had  no  business 
upon  the  land,  and  desired  him  to  leave  off*  working  there, 
and  that,  if  lie  did  not,  he  should  consider  him  as  a  wilfid 
trespasser;  and  as  the  plaintiff*  did  not  shew  the  defend- 
ant any  warrant  or  other  authority  from  the  magistrate 
for  his  so  acting,  the  defendant  ordered  a  constable  to 
take  him  into  custody;  and  the  same  day  took  him  before 
a  magistrate,  who  refused  to  receive  the  complaint,  and 
ordered  the  plaintiff*  to  be  discharged ;  on  which  the  pre- 
sent  action  was  commenced.  It  also  appeared  that  the 
defendant  thought  he  was  justified  in  acting  as  he  did, 
and  that  he  was  not  actuated  by  any  ill  will  or  malicious  feel- 
ing towards  the  plaintiff;  and  it  was  contended  for  the  for- 
mer, that  he  was  justified  in  causing  the  plaintiff* to  be  appre- 
hended under  the  act  for  consolidating  and  amending  the 
laws  relating  to  malicious  injuries  to  property,  via.  the 
7  &  8  Geo,  4,  c.  30,  s.  28  (a),  as  he  was  acting  as  the  ser- 
vant, or  under  the  authority  of  the  commoners,  who  might 
be  considered  as  the  owners  of  the  property  in  question. 
The  Jury,  under  the  direction  of  the  learned  Judge,  who 


(fl)  By  which,  for  the  more  ef- 
fectual apprehension  ofaU  offendr- 
ers  against  the  act,  it  is  enacted, 
**  that  any  person  found  comm it- 
ting  any  offence  against  the  act, 
whether  the  same  be  punishable 
upon  indictment  or  upon  sum* 
mary  convictioD,  may  be  imme- 


diately apprehended  ^vithoot  i 
warrant,  by  any  peace  officer,  or  the 
owner  of  the  property  inJMrcd^  or 
his  servant,  or  any  person  auikoris-^ 
ed  by  him,  and  forthwith  taken 
before  some  neighbouring  Justice 
of  the  Peace,  to  be  dealt  with  ac- 
cording to  law." 
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itated,  that  they  must  give  a  reasonable  compensation,  ma- 
lice being  out  of  the  question,  found  a  verdict  for  the  plain- 
tifi>  damages  twenty  shillings ;  leave  being  reserved  to  the 
defendant  to  move  to  set  it  aside,  and  that  a  nonsuit  might 
be  entered  instead  thereof,  in  case  the  Court  should  be  of 
opinion,  that  the  plaintiff  was,  under  the  circumstances, 
doing  a  wilful  or  malicious  injury,  within  the  intent  and 
meaning  of  the  24th  section  of  the  statute  (a). 


1829 


Mr.  Serjeant  Wilde,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nUi:  First,  on  the  ground  that  the  defend- 
Isnt  was  justified  in  arresting  the  plaintiff*  under  the  28th 
section  of  the  statute,  as  he  was  committing  an  offence  with- 
in its  meaning;  and  secondly,  that  the  defendant  was,  at 
all  events,  entitled  to  a  notice  of  action,  under  the  41  st 
section  of  the  act  (6). 


(a;  By  which  it  is  enacted, "  that 
if  any  person  shall  wilfully  or  ma- 
liciously commit  any  damage,  in- 
jury,  or  spoil,  to  or  upon  any  real 
or  personal  property  whatsoever, 
cither  of  a  public  or  private  na- 
tm«,  for  which  no  remedy  or 
punishment  is  hereinbefore  pro- 
vided, every  such  person  being 
convicted  thereof  before  a  Justice 
of  the  Peace,  shall  forfeit  and 
pay  such  sum  of  money  as  shall 
appear  to  the  Justice  to  be  a  rea- 
sonable compensation  for  the  da- 
mage, injury,  or  spoil  so  com- 
mitted, not  exceeding  the  sum  of 
5/.^ — And  the  25th  section  en- 
acts, that  every  punishment  and 
forfeiture  by  the  act  imposed 
on  any  person  maliciously  com- 
mitting any  offence,  whether  the 
same  be  punishable  upon  indict- 
ment or  upon  summary  convic- 


tion, shall  equally  apply  and  be 
enforced,  whether  the  offence 
shall  be  committed  from  malice 
conceived  agsdnst  the  owner  of  the 
property,  in  respect  of  which  it 
shaU  be  committed,  or  otherwise," 
(6)  By  which,  for  the  protec- 
tion of  persons  acting  in  the  exe- 
cution of  the  act,  it  is  enacted, 
"  that  all  actions  and  prosecutions 
to  be  commenced  against  any 
person  ^r  any  thing  done  in  pW' 
suance  of  the  act,  shall  be  laid 
and  tried  in  the  county  where  the 
fact  was  committed,  and  shall 
be  commenced  within  six  calen- 
dar months  after  the  fact  com- 
mitted, and  not  otherwise;  and 
notice  in  writing  of  such  action, 
and  of  the  cause  thereof,  shall  be 
given  to  the  defendant,  one  ca- 
lendar month  at  least  before  the 
commencement  of  the  action;  and. 
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1«39.  Mr.  Serjeant  Storks  and  Mr.  Serjeant  Bampas  now 

shewed  cause.  Unless  the  plaintiff  were  manifestly  dobg 
a  wilful  or  malicious  injury  at  the  time  of  the  act  com* 
plained  of,  there  is  no  pretence  for  saying,  that  the  de- 
fendant could  have  any  colour  for  apprdiending  him  by 
virtue  of  the  statute,  7  &  8  Geo.  4;  and  as  the  phdntiff 
was  acting  under  the  supposed  authority  of  a  magistrate, 
he  cannot  be  considered  as  a  perscm  falling  within  either 
of  the  provisions  of  that  act.  Although  the  defendant 
might  have  considered  himself  justified  in  apprehending 
the  plaintiff  under  the  S8th  section,  yet,  the  proviso  in 
the  34ih  is  a  complete  answer,  by  which  it  is  expressly 
provided,  that  "iu)thing  in  the  act  contained  shall  ex- 
tend to  any  case,  where  the  party  trespassing  acted  under 
a  fair  and  reasonable  supposition  that  he  bad  a  right  to 
do  the  act  complained  of."  If  so,  no  notice  of  acticm  to 
the  defendant  could  have  been  necessary  under  the  4l8t 
section,  which  requires  such  notice  to  be  given  in  actions 
to  be  conmienced  against  any  person  for  any  thing  done 
in  pursuance  of  the  act;  and,  as  the  plaintiff  had  a  fiur  and 
reasonable  ground  to  suppose  that  he  had  a  right  to  make 
the  road  under  the  authority  of  the  magistrate,  his  ap- 
prehension by  the  defendant  could  not  be  justified,  al- 
though the  latter  might  have  thought  that  he  was  au- 
thorized in  so  doing.  The  apprehending  the  plaintiff  was 
not  even  under  colour  of  the  Act,  much  less  in  pursuance 
of  it;  and  as  he  could  not  have  been  aware  that  he  had 
been  guilty  of  an  offence  within  it,  the  defendant  cannot 
be  entitled  to  its  protection,  as  he  did  not  act  in  discharge 
of  his  public  duty  as  fen'reeve^  or  within  the  scope  of  his 
authority  as  such ;  and  even  if  he  did,  he  cannot  be  con- 
sidered as  the  servant  of  the  owner  of  the  property  in- 


in  any  such  action,  the  defendant      ter  in  evidence  at  any  trial  to  be 
may  plead  the  general  issue,  and      had  thereupon.*' 
gi?e  the  act  iind  the  special  mat- 
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juted,  as  he  was  the  mere  agent  of  the  townsmen,  havbg  a  1889. 
right  of  common  over  the  lands  in  question;  and  he  did  not 
act  himself^  but  directed  a  constable  to  take  the  pfadntiff 
into  custody;  and  although  he  told  him  that  he  should 
oonsider  him  as  a  wilful  trespasser,  there  was  no  evidence 
that  he  charged  him  as  such  before  the  magistrate;  and 
therefore  the  plabitiff  could  not  suppose  that  the  de- 
fendant was  entided  to  a  notice  of  action,  imder  a  statute 
of  which  he  had  no  knowledge.  This  case  can  scarcely 
be  distinguished  in  principle  from  that  of  Cook  v.  Leo- 
nard (a),  which  was  an  action  for  an  assault  and  fiilse  im- 
prisonment; and  it  appeared  at  the  trial,  that  the  defendants, 
(the  one  a  constable,  and  the  other  a  surveyor  to  commission- 
ers under  a  local  act  for  paving,  lighting  and  improving  the 
town  of  Siroud),  had  authority  to  apprehend  all  vagrants, 
and  idle  and  disorderly  persons,  who  should  be  found 
wandering  or  misbehaving  themselves  during  the  hours  qf 
keeping  waich  within  the  limits  of  the  town: — and  it  was 
hy  the  act  declared,  that  no  plaintiff  should  recover  in 
any  «:tion  commenced  against  any  person  far  any  tkiBg 
done  in  execution  qf  or  under  authority  of  the  act^ 
unless  notice  in  writing  should  be  previously  given  to 
the  person  intended  to  be  sued,  twenty-eight  days  before 
such  action  should  be  commenced ;  *'  and  as  the  defend- 
ants attempted,  at  five  o'clock  in  the  day  time^  to  take 
a  dromedary  out  of  a  stable,  which  two  foreigners  had  been 
exhibiting  in  the  town,  and  the  plaintiff,  who  was  present, 
told  one  of  them  that  the  constables  had  no  authority 
to  order  him  to  take  the  dromedary  out  of  the  town; 
upon  which  one  of  the  defendants  took  hold  of  the  hal- 
ter in  order  to  remove  the  dromedary ;  and  on  the  plain- 
tiff's attempting  to  prevent  him,  the  defendants  assault- 
ed the  plaintiff,  and  imprisoned  him;  it  was  held,  that 
as  the  attempt  to  seize  the  dromedary  was  not  made  dur- 

('<)  6  Baro.  &  Cress.  351. 
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1829.  ing  the -hours  of  watch^  and  the  constables  did  not  attempt 
to  apprehend  the  owner,  but  the  animal  itself,  the  consta* 
bles  were  not  entitled  to  the  notice  of  action  given  by  the 
act,  as  such  notice  could  only  be  necessary  in  those  cases 
in  which  the  party  against  whom  the  action  was  broi^ht^ 
had  reasonable  ground  for  supposing  that  the  thing  done 
by  him  was  done  in  execution  of  or  under  the  authority  of 
the  act;  and  Mr.  Justice  Bayleyy  after  citing  the  castfs  <fi 
Wetter  v.  Toke{a),  and  Bird  v.  Gunsion(b),  in  order  to 
shew  that  magistrates  acting  beyond  the  limits  of  their 
authority  have  been  held  to  be  within  the  protection  of 
particular  statutes  entitling  them  to  notice  of  action, 
said,  "  These  cases  fall  within  the  general  rule  applicable 
to  this  subject,  viz.  that,  where  an  act  of  Parliament  re- 
quires notice  before  action  brought,  in  respect  of  any  thing 
done  in  pursuance,  or  in  execution  of  its  provisions,  those 
latter  words  are  not  confined  to  acts  done  strictly  in  pur- 
suance of  the  act  of  Parliament,  but  extend  tQ  all  acts  done 
bondjide,  which  may  reasonably  be  supposed  to  be  done 
in  pursuance  of  the  act.  But,  where  there  is  no  colour  for 
supposing  that  the  act  done  is  authorized,  then  notice  of 
action  is  not  necessary."  And,  after  citing  the  cases  of  ZrOio- 
ion  V.  Miller  (c),  and  Morgan  v.  Palmer  (rf),  and  applying 
the  principles  deducible  from  those  cases  to  that  before 
him,  that  learned  Judge  concluded,  by  saying,/'  where  an 
act  of  Parliament  says,  that,  in  the  case  of  an  action  brought 
against  any  person  for  any  thing  done  in  pursuance  or  ia 
execution  of  the  act,  the  defendant  shall  be  entitled  to  cer- 
tain privileges ;  the  meaning  is,  that  the  act  done  must  be 
of  that  nature  and  description  that  the  party  doing  it 
may  reasonably  suppose  that  the  act  of  Parliament  gave 
him  authority  to  do  it.  I  think,  that,  in  this  case,  t^e  de- 
fendants had  no  reasonable  grounds  for  thinking  that  the 

{a)  9  EnHt,  364.  (6)  24  Geo.  3.  (r)  £.  T.  1318.  MS. 

«»  2  Barn.  «c  Crcs^.  729. 
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act  of  ParKainent  gave  to  them,  or  to  the  comtnissioners  is29: 
under  whose  authority  they  acted,  any  power  to  remove 
die  dromedary  from  the  place  where  it  was,  at  the  time, 
when  they  attempted  to  remove  it;  and  that  being  so,  I  am 
of  opinion,  that  the  rule  for  a  new  trial  must  be  made  ab- 
solote.**  And  Mr.  Justice  Hohroyd  said:  '*  In  order  to  en- 
title the  defendant  to.  notice,  they  ought  to  have  had  a 
colourable  authority  for  removing  the  dromedary.'*  So, 
here,  the  defendant  ought  at  least  to  have  had  a  coloura- 
ble authority  for  apprehending  the  plaintiff;  and,  as  he  can- 
not be  considered  as  doing  a  wilful  or  malicious  injury  at 
the  time,  or  committing  an  offence  within  the  terms  of  the 
statute,  the  defendant  could  not  be  entitled  to  notice;  and 
more  particularly  so,  as  the  plaintiff  supposed  he  was  jus- 
tified in  making  the  road,  as  he  expressly  told  the  defendant 
that  he  had  the  order  of  a  magistrate  to  do  so.  The  41st 
section  is,  at  all  events,  controlled  by  the  proviso  in  the  S4th ; 
and  in  Looker  v.  Halcomb  (a),  which  was  an  action  of  tres- 
pass for  an  assault  and  false  imprisonment ;  and  the  plea  was, 
that  the  plaintiff  was  wilfully  breaking  down  the  defend- 
ant's fences,  wherefore  he  apprehended  the  plaintiff,  and 
took  him  before  a  magistrate ;  and  the  plaintiff  replied, 
that  he  broke  the  fences  in  the  bond  fide  assertion  of  a 
right  of  way ;  and  the  plea  was  framed  with  a  view  to  bring 
the  defendant's  case  within  the  malicious  trespass  act,  (1 
Geo.  4,  c.  56),  which  is  repealed  by  the  statute  7  &  8  Geo. 
4f,  c*  SO,  Lord  Chief  Justice  Best  said  {b) :  **  An  act  of  Par- 
liamenty  which  takes  away  the  right  of  trial  by  Jury,  and 
abridges  the  liberty  of  the  subject,  ought  to  receive  the 
strictest  construction;  nothing  should  be  holden  to  come 
under  its  operation  that  is  not  expressly  within  the  letter 
and  spirit  of  the  act.  If  the  Courts  were  to  decide  upon 
a  different  principle,  the  law  which  has  been  the  subject  of 
discussion  this  day,  would  become  an  intolerable  grievr 

(a)  4  Bing.  183.  (i)  Id.  188-9. 


Wright 

V. 

Wales. 
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1829»  ance,  placing  the  liberty  of  the  subject  in  the  hands  of  any 
owner  of  property  who  might  think  himself  aggrieved  by 
a  claim  of  right.  The  statute  can  only  apply  to  cases 
where  a  party  enters,  having  no  colour,  and  knomng  he 
has  no  colour  of  right  to  enter.*'  Here,  however,  the 
plaintiff  thought  that  he  was,  by  the  order  of  the  magtt- 
trale,  authorized  in  acting  as  he  did. 

Mr.  Serjeant  Wilde,  in  support  of  his  role. — Under  the 
circumstances  of  this  case,  it  is  quite  clear,  that  the  defend-* 
ant,  at  the  time  he  caused  the  plaintiff  to  be  apprehended, 
supposed  that  he  was  fully  justified  in  so  doing,  and  thM. 
he  was  acting  bond  fide  under  the  authority  of  the  statute 
in  question;  as  he  told  the  plaintiff,  that,  if  he  did  not  de- 
sist from  working,  he  should  consider  him  as  a  w^fid  tret* 
pcuser.    Besides,  the  defendant,  zAfen'teeve^  had  the  care 
of  the  town  lands,  he  therefore  stood  in  the  situation  oim 
public  officer,  and  it  was  his  duty,  as  such,  to  prevent  all 
injuries  and  encroachments  on  die  lands;  and  as  the  plaiiH 
tiff  was  found  in  the  act  of  doing  an  immediate  injury  on  a 
part  of  such  lands,  by  cutting  up  turf,  and  making  a  road^ 
and  as  he  did  not  shew  the  defendant  any  order  or  authori* 
ty  under  which  he  acted,  or  which  might  justify  the  com* 
mitting  the  trespass  complained  of,  the  defendant  wis 
fully  warranted  in  supposing  that  he  was  acting  malicioiis- 
ly,  or  at  least  wilfully :  and  the  words  of  the  statute  aie 
in  the  alternative;  for,  if  any  person  shall  wilfully  or  loali^ 
ciously  commit  any  damage,  injury,  or  spoil,  to  or  upofli 
any  real  or  personal  property  whatsoever,  either  of  a  pub-, 
lie  or  private  nature,  it  falls  within  the  S4th  section  of  the 
act.     The  defendant,  therefore,  supposing  that  he  wim} 
authorized  to  take  the  plaintiff  before  a  magistrate,  in  purr 
suance  of  the  act,  was  entitled  to  notice  of  action  witbr 
in  the  41st  section,  although  the  magistrate  dismissed  the 
complaint,  and  discharged  the  plaintiff  on  his  being  brought 
before  him.    The  question  then  is,  whether  the  defendant. 
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bftTing  a  special  duty  to  perform ,  thought  that  be  was  *  1829. 
acdng  bondfide^  and  under  the  supposition  that  the  plain* 
tiff  was  wilfully  committing  a  damage  or  injury  upon  the 
land  over  which  be  had  the  care.  If  so,  he  was  clearly 
entitled  to  notice;  for,  where  a  statute  gives  protection  to 
persons  acting  in  execution,  or  in  pursuance  of  it,  all  those 
who  act  under  its  provisions  are  entitled  to  that  protec* 
tion,  although  they  exceed  their  authority  by  so  doing ; 
and,  if  the  defendant  acted  under  colour  of  the  authority 
of  die  act,  but  had  overstepped  his  authority,  he  would  be 
entitled  to  notice  of  action,  although  the  plaintiff  might  not 
have  been  committing  a  wilful  or  malicious  injury,  or  doing 
any  act  which  would  bring  him  within  the  terms  or  mean- 
ing of  the  statute.  In  Gaby  v.  The  Wilts  and  Berka 
Canal  Company  (a),  a  proviso  in  a  local  act  of  Parliament, 
that  all  actions  should  be  brought  against  any  person  or 
persons  for  any  thing  to  be  done  by  him  or  them  in  purw 
suaoce  of  the  act,  or  in  the  execution  of  the  powers  and 
antborities  therein  given,  within  six  calendar  months  next 
after  the  fieust  committed,  was  held  to  extend  to  a  case  where 
the  parties  did  an  act  within  the  limits  of  their  official 
authority,  but  exercised  that  authority  improperly,  be^ 
Iieving  at  the  time  that  they  were  acting  within  it;  and 
Lord  EUenborough  said :  ''  We  are  called  upon  to  put  a 
general  construction  on  the  terms  of  this  act  of  Parliament, 
and  to  say  whiether  the  thing  done  by  the  company  can  be 
considered  as  so  far  done  in  pursuance  of  the  act,  or  in 
execution  of  its  powers  and  authorities,  as  to  be  within 
the  limited  protection  of  the  act,  though  what  has  bee& 
done  by  them  is  not  borne  out  in  its  full  legality  by  the 
course  that  they  have  pursued.  The  way  in  which  the 
statute  184  Geo.  2,  c.  44,  was  construed  by  Lord  Kenyan  (6)» 
seeoia  to  have  been  much  hke  the  construction  we  are 


(a)  3  Mui.  &  Selw.  5d0. 
(6)  See  Akock  v.  Andrews,  2  Bsp.  Rep.  542. 
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1829.  now  giving  to  this  act;  for  he  thought  that,  if  a  penod 
does  an  act  within  the  limits  of  his  official  authority,  but 
exercises  that  authority  improperly,  or  abuses  the  discre- 
tion placed  in  him,  ecUenus  the  statute  extends.**  And  Mr. 
Justice  Le  Blanc  said:  ^^  The  question  is  not,  to  what 
extent  the  company  have  offended,  nor  whether  they  have 
done  the  act  in  such  a  manner  as  to  clothe  themselves  with 
the  character  of  persons  conforming  in  all  respects  to  tbe 
authority  given  them  by  the  act,  but  whether  they  have 
done  this  wilfully  and  maliciously?  If  they  did  it  ioa4 
^fide,  they  will  be  protected  as  to  the  time  of  commencing 
the  action;"  and  Mr.  Justice  Bayley  added,  '*  The  ques- 
tion seems  to  come  to  this,  whether  the  company  were  act- 
ing bond  fide?  for,  if  they  were  not  so  acting,  they  are  not 
brought  within  the  protection  of  the  act.*'  So,  here,  the 
only  question  is,  whether  the  defendant  acted  bondfide^ 
in  causing  the  plaintiff  to  be  apprehended,  on  the  sup* 
position  that  he  was  doing  a  wilful  or  malicious  injury  to 
the  land  over  which  the  defendant  had  the  superintend- 
ance  and  care;  and,  although  he  might  have  been  mis- 
taken in  thinking  that  the  plaintiff  was  committing  a  tres- 
pass of  such  a  nature  as  would  bring  him  within  the  terms 
of  the  statute,  yet  the  defendant  was  entitled  to  the  notice 
of  action  thereby  prescribed. 

Mr.  Justice  Park  (a). — I  am  of  opinion,  that,  under  the 
circumstances  of  this  case,  the  defendant  was  entitled  to 
notice  of  action.  If  he  had  been  acting  legally,  he  would 
not  have  required  the  protection  of  the  statute  by  whicb 
the  notice  is  given.  He  meant  to  act  in  his  character  of 
fen-reeve^  and,  as  such,  must  be  considered  as  a  public 
officer;  and,  if  he  exceeded  his  authority,  or  made  a  mui- 
take,  still,  if  he  had  reason  to  suppose  that  he  was  acting^ 

(a)  Lord  Chief  Justice  Bett  was  at  Chambers. 
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in  pursuance  of  the  statute*  he  is  entitled  to  the  protection  1829. 
which  the  lav  intended  to  throw  round  him.  The  act 
m  question  has  been  improperly  termed  the  petty  trespass 
mcl>  but  it  applies  to  malicious  injuries  of  the  highest  de- 
scription, vixr.  the  setting  fire  to  churches  or  coal  mines,  and 
the  destruction  of  machinery  used  in  the  manufacturing  of 
silk,  or  for  agricultural  or  other  purposes.  The  language 
of  thestatute  is  immaterial ;  and  although  the  act  done  by  the 
plaintiff  was  not  an  offence  within  its  meaning,  yet  if  the  de- 
fendant thought  that  he  was  acting  bond  fide  and  under 
colour  of  the  act,  he  ought  to  have  had  the  notice  of  action 
required  by  the  41st  section,  according  to  the  principle 
established  in  the  case  of  Gaby  v.  The  Wilts  and  Berks 
Canal  Company. 

Mr.  Justice  Burrouoh. — There  can  be  no  doubt  but 
Ihat  the  defendant  acted  beyond  the  provisions  of  the 
statute;  yet  it  is  equally  clear  that  he  supposed  that 
ba  was  acting  under  it,  as  he  told  the  plaintiff,  that,  if 
he  did  not  desist  from  working,  he  should  consider  him 
a  wilful  trespasser:  and  the  defendant  was  to  judge  whe- 
ther the  plaintiff  were  committing  an  offence  which  would 
justify  his  immediate  apprehension ;  and  if  he  thought  he 
was,  he  is  entitled  to  the  protection  of  the  statute,  and  the 
notice  of  action  required  by  it.  In  Bolton  v.  Boklero,  the 
defendant,  a  Justice  of  the  Peace,  having  called  his  coach- 
man or  groom  into  the  parlour,  ordered  him  to  saddle  a 
horse  for  hb  daughter;  and  on  the  servant's  saying  he 
would  be  damned  if  he  did,  the  magistrate  directed  a  war- 
rant to  be  made  out  against  him,  under  which  he  was  com- 
mitted ;  and  the  groom  having  brought  an  action  against  his 
master  for  false  imprisonment,  but  laid  the  venue  in  the 
county  where  the  prison  was  situate,  he  was  nonsuited ;  it 
being  held  by  Lord  Mansfield^  that  the  defendant,  having 
supposed  that  he  had  aright  to  commit,  was  entitled  to  be 
sued  as  a  magistrate,  and,  consequently,  that  the  action 

VOL.  II.  s  s 
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1S29.         should  have  been  brought  in  the  county  where  the  alleged 
act  was  committed  (a),  although  he  had  acted  without  ju- 
V.  risdiction.     Here,  if  the  defendant  had  acted  legally,  he 

would  not  have  required  the  protection  of  the  act;  and  if 
he  acted  bond  fide  and  under  colour  of  its  authority,  he 
was  entitled  to  the  notice  thereby  required ;  and  I  think 
there  can  be  no  doubt  but  that  he  supposed  be  was  acting 
under  the  authority  of  the  act,  when  he  caused  the  plaintiff 
to  be  apprehended. 

Mr.  Justice  Gaselee. — If  the  defendant  could  hafe 
justified  the  act  complained  of  by  the  plamtiff,  he  would 
not  have  required  the  protection  of  the  statute;  and  it 
appears  to  me  to  be  quite  clear,  that  he  supposed  that  he 
was  acting  under  the  act.  This  case,  therefore,  is  dis- 
tinguishable from  that  of  Cook  v.  Leottard,  as  there  the  de- 
fendants had  no  colour  under  the  act  of  Parliament  for 
seizing  the  dromedary  in  the  day-time,  it  not  being  dur- 
ing the  hours  of  watch ;  but  here,  I  cannot  say  that  the 
defendant  had  no  colour  for  supposing  that  he  was  not 
justified  in  apprehending  the  plaintiff,  or  that  he  did  not 
think  that  he  was  proceeding  under  the  authority  of  the 
statute.     The  rule  for  entering  a  nonsuit  must,  therefore, 

be  made — 

Absolute. 

(a)  See  the  statute  21  Jac.  I,  c.  12,  s.  5. 
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1829. 

Alcock  t?.  Cooke.  Feb^Tth 

1  HIS  was  an  action  of  trover,  for  a  bowsprit.     Plea —  p„oi  evidence 

Not  guilty.    At  the  trial,  before  Lord  Chief  Justice  Best,  '^^,^''^\,, 

at  the  last  Assizes  at  Lincoln,  the  plaintiff  claimed  the  der  to  support 

^  .,.  «  1  i<*  1*  preacnptiTe 

Dowspnt  by  virtue  of  a  right  to  take  wreck  of  vessels  right  to  wreck, 
cast  on  shore  in  the  parish  of  Sutton  in  the  Marsh,  in  ^^  p^roperty  in 
the  county  of  Lincoln,  under  a  grant  or  letters  patent,  ^^'^^^^\ 
dated  the  7th  May,  1631   (6  Car.  1,)  which  was  under  ed,  was  in  the 
the  seal  of  the  Duchy  of  Lancaster,  and  by  which  Charles  time  of  Charie$ 
the  1st,  in  consideration  of  2,350/.,  granted  to  Charles  ^^i'^"f„f^ 
Harbord,   Christian  Favell,    and    Thomas    Young,  and  that  it  was  in 

those  under 

their  heirs,  under  whom  the  plaintiff  claimed,  (among  whom  the  par- 
seTeral  other  manors,  lordships,  castles,  hundreds,  tene-  Ifme^n^Ai*" 
ments,  and  hereditaments,  &c.)  the  manor  of  Greetham,  °**5?^'  , 

'  '  -^  If  the  king 

m  the  county  of  Lincoln,  with  all  its  rights,  members,  make  a  grant 
and  appurtenances,  the  reeveship  of  Greetham,  and  the  take  effect  ac- 
iMuliwick  of  Greetham,  and  all  lands,  tenements,  rents,  ,'^';J!"l*ll^, 

'  '  '  terms,  it  must 

and  hereditaments  whatsoever   in   Greetham,  and  vari-  be  concluded 

that  he  has  been 

OU8  other  places  (omitting  the  parish  of  Suttoti),  or  in  deceived  in  his 
any  or  either  of  them,  or  elsewhere  in  the  said  county  of  ^^^  where" 
LAneoln,  called  or  known  by  the  name  of  the  lordship  or  therefore,  wreck 

,  ,  w»«  conveyed 

manor  of  Greetham  aforesaid,  to  the  said  lordship  or  ma-  by  lease  for  a 
nor,  reeveship  or  bailiwick  of  Greetham,  in  any  wise  be-  which  had  not 
longing  or  appertaining,  or  as  member,  part,  or  parcel  of  \llll^^  not  re- 
them,  or  any  of  them,  being  heretofore  had,  known,  ac-  cited  in  a  grant 

,  _  conveying  an 

cepted,  occupied,  used,  or  reputed,  with  all  and  every  of  immediate esute 
their  appurtenances,  (which  said  lordship  or  manor  of  JJia^^/guch 
Greetham,  and  other  the  premises  before  granted,  were,  g^°^ "  T°*^' 
by  a  particular  thereof,  mentioned  to  be  altogether  parcel  having  already 

leased  the  right 
of  possession,  he 
cuiDOt  convey  the  same  right  to  another,  and  all  leases  from  the  king  must  be  enrolled. 

Although  the  king  holds  lands  as  duke  of  Lancaster,  he  holds  them  as  king  also ;  and  the  prero- 
gative and  privileges  of  the  king  belong  to  him  with  reference  to  those  lands,  as  they  do  with  re- 
aped to  thoae  which  belong  to  him  immediately  in  right  of  his  Crown:  therefore,  a  grant  under  the 
Dnchy  seal  is  subject  to  all  the  incidents  of  a  grant  from  the  Crown. 
It  seems  that  wredt  will  not  pass  under  general  words  in  a  grant 


£m     rm     n 
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1829.  of  the  antient  lands  and  possessions  of  the  Duchy  of  Lan- 
caster in  the  county  of  Lincoln),  and  all  and  singular 
the  granges,  farms,  &c.,  and  all  rents,  revenues,  and  ser- 
vices, rents-charge,  rents- seek,  &c.,  yearly  rents,  increas- 
ed rents,  fee-farm  rents,  courts-lee t,  &c.,  and  aU  that 
to  courts-leet  did  in  any  wise  belong  or  appertain,  im- 
munities, acquittances,  and  hereditaments  whatsoever, 
with  all  and  singular  their  rights,  members,  and  appurte- 
nances, of  what  kind  or  nature  soever  they  be,  or  by  what 
name  soever  they  are  known,  deemed,  called,  or  acknow- 
ledged, situate,  lying,  and  being,  issuing,  growing,  renew- 
ing, happening,  or  arising,  in  or  within  the  lordships,  ma- 
nors, hundreds,  towns,  places,  fields,  parishes,  or  hamlets 
aforesaid,  or  in  or  within  any  or  either  of  them,  or  else- 
where, or  wheresoever,  to  the  aforesaid  castles^  lordships, 
manors,  hundreds,  messuages,  lands,  tenements,  and  he- 
reditaments, and  other  the  premises  by  those  presents  be- 
fore granted,  or  mentioned  so  to  be,  to  any  or  either  of 
them,  or  to  any  part  or  parcel  thereof,  in  any  wise  belong- 
ing, appertaining,  incident,  appendant,  or  incumbent,  or 
as  member,  part  or  parcel  of  the  same,  being  at  any  time 
theretofore  had,  known,  accepted,  occupied,  and  demised, 
leased,  or  reputed ;  and  the  reversion,  or  reversions  &c., 
dependent  or  expectant  of,  in,  or  upon,  any  gift  or  gifts  in 
fee- tail,  or  any  demise  or  grant  for  the  term  or  terms  of 
life,  or  lives,  or  years,  and  also  all  rents  reserved  upon  aoy 
demise  or  grant,  demises  or  grants : — And,  by  the  same  let- 
ters patent,  the  said  king  Charles  the  1st,  did  also  grant 
unto  the  said  Charles  Harbord,  Christian  Favelly  and 
Thomas  Youngs  their  heirs  and  assigns,  that  they,  their 
heirs  and  assigns,  should,  from  henceforth,  for  ever^  have, 
hold,  and  enjoy,  within  the  aforesaid  castles,  lordships, 
manors,  hundreds,  lands,  tenements,  and  hereditaments, 
and  all  and  singular  other  the  premises  thereby  granted, 
as  many^  as  great,  such,  the  same,  and  the  like  courts-leet, 
views  of  frank  pledge,  hundred  courts,  law-days,  assize 


IN  TH£  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  GW 

and  assay  of  bread,  wine,  and  beer,  goods  and  chattels  1829. 
waived,  estrays,  deodands,  escheats,  reliefs,  heriots,  free- 
warrens,  hawkings,  huntings,  and  aU  other  rights^  juris^ 
dictionSy  and  franchise  s^  liberiieSf  privileges,  customs,  tm- 
muniiies,  acquittances,  profits,  commodities,  advantages, 
emoluments,  and  hereditaments  whatsoever,  as  and  which, 
and  as  fuUy,  freely,  and  wholly,  and  in  as  ample  manner 
and  form  as  any  abbot  or  prior  qf  any  late  monastery, 
abbey,  or  priory,  or  any  Duke  of  Lancaster,  or  any  other 
person  or  persons  at  any  time  having,  possessing,  or  being 
seised  of  the  aforesaid  castles,  lordships,  manors,  messu* 
ages,  lands,  tenements,  and  hereditaments,  and  other  pre- 
tnises  thereinbefore  granted,  or  mentioned  so  to  be,  or  any 
parcel  thereof,  ever  had,  held,  used,  or  enjoyed,  or  ought 
to  have  had,  held,  used,  or  enjoyed  in  the  premises  there* 
iabefore  granted,  by  reason  or  pretext  of  any  act  or  acts 
of  ParUament,  or  of  any  charter  of  gift,  grant,  or  confirm- 
ation, or  by  reason  of  any  letters  patent  by  the  said  king, 
or  any  of  his  progenitors  or  ancestors,  then  late  kings  or 
queens  of  England,  theretofore  had,  made,  granted  or  con- 
firmed, or  by  reason  or  pretext  of  any  lawful  prescription, 
use,  or  custom  theretofore  had  or  used,  or  by  any  other 
lawful  means,  right,  or  title  whatsoever;  and  as  fully,  free- 
ly, and  wholly,  and  in  as  ample  manner  and  form,  as  the 
said  king,  or  any  of  his  progenitors  or  ancestors,  then  late 
kings  or  queens  of  England,  had  had  or  enjoyed,  or  ought 
to  have  had  or  enjoyed,  in  the  premises  thereinbefore 
granted,  or  mentioned  so  to  be,  or  in  part  or  parcel  there- 
of, or  by  reason  or  pretext  of  the  premises,  or  of  any  parcel 
thereof:  except  always  nevertheless,  and  out  of  that  grant 
altogether  reserved,  all  knight's  fees,  wards,  &c.,  and  all 
sefrices  for  or  in  respect  thereof,  and  all  advowsons,  dona- 
tions, free  dispositions,  and  right  of  patronage  of  all  and  sin- 
gular rectories,  churches,  vicarages,  chapels,  and  all  other 
ecclesiastical  benefices  whatsoever,  to  the  premises,  or  any 
or  either  of  them,  in  any  wise  belonging,  appertaining,  in- 
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1829.  cidenty  appendant,  or  incumbent;  and  also  except  all 
royal  mines  of  gold  and  silver  being  or  to  be  found  with- 
in or  upon  the  premises,  and  all  prerogatives  to  the  same 
mines  belonging. 

The  plaintiff  then  produced  an  extract  from  Domes- 
day-book, to  shew  that  the  parish  of  Sutton  was  part 
of  the  manor  of  Grendham  or  Greetham;  and  in  order 
to  shew  that  the  reversion  of  the  right  to  ¥rreck  was 
vested  in  Charles  the  1st,  at  the  date  of  the  above 
grant,  the  plaintiff  put  in  an  indenture  of  lease  of  the  5th 
January^  ISth  James  Ist,  and  made  between  that  king  of 
the  first  part,  and  one  John  Livingstone  of  the  other  part, 
whereby  the  king  granted,  and  to  farm  let,  to  Livingstone 
(among  other  things)  all  and  singular  the  profits  and  com- 
modities happening  within  the  honour  of  Bolingbroket 
parcel  of  the  Duchy  of  Lancaster^  in  the  county  of  ZiM- 
coln,  of  the  goods  and  chattels,  and  debts  and  credits 
whatsoever,  of  felons,  felons  of  themselves,  and  fugitives, 
clerks  convicted,  persons  outlawed,  deodands,  waifs,  es- 
trays,  and  wrecks  of  the  sea,  as  well  in  the  accounts  of  the 
bailiflfs  and  ministers  of  the  said  honour  of  BoUngbroke 
aforesaid,  accountable  as  otherwise,  within  the  said  ho- 
nour, to  the  said  lord  the  king,  answered  or  to  be  an- 
swered : — To  hold  the  same  unto  the  said  John  Living- 
stone,  from  Michaelmas  then  last,  for  the  term  of  thirty- 
one  years,  at  the  yearly  rent  of  6/.,  and  a  moiety  of  all  pro- 
fits amounting  in  themselves  to  50/.  and  upwards. 

It  was  then  proved  by  other  documentary  evidence,  that 
the  honour  of  BoUngbroke  comprised  the  manor  of  Greei" 
ham.  The  plaintiff  then  gave  in  evidence  certain  proceed- 
ings in  a  suit,  by  way  of  information,  instituted  in  the  Duchy 
Court  of  Lancaster,  commencing  in  the  8th  and  ending  in 
the  13th  year  of  Charles  the  1st,  relating  to  the  right  of 
wreck  within  the  manor  of  Sutton,  among  various  other  pla- 
ces, which  was  alleged  to  be  nithin  the  honour  oi BoUng- 
broke; and  which  suit  was  in  the  nature  of  a  prayer  for  pro- 
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ce88  by  the  Attorney-Greneral  of  the  Duchy  Court,  on  the  1829. 
relation  of  one  Charles  Harbord,  the  Surveyor-General 
of  the  Duchy,  (one  of  the  grantees  named  in  the  grant 
of  Charles  the  let),  against  one  Rogers;  and  in  the  in- 
formation, the  lease  of  James  the  Ist  to  Livingstone  was 
recited,  and,  both  in  the  information  and  decree,  Sutton 
was  mentioned  as  being  within  the  manor  of  Grend- 
ham,  alias  Greetham,  and  Greetham  as  being  within  the 
honour  of  Bolingbroke;  but  the  defendant  Rogers^  in  his 
answer,  did  not  justify  or  lay  claim  to  any  property  or 
right  of  wreck  within  Sutton.  The  plaintiff  then  gave  in 
evidence  deeds  of  1703  and  1707,  by  which  it  appear- 
edj  that  the  right  of  the  grantees  in  the  grant  of  Charles 
the  1st  had  been  regularly  conveyed  down  to  the  plaintiff*s 
predecessors,  and  from  them  to  him.  Several  witnesses 
were  then  called,  to  shew,  that  the  immediate  persons 
under  whom  the  plaintiff  claimed,  had  exercised  an  un- 
limited and  undisputed  right  to  take  wreck  in  the  parish 
of  Sutton,  until  the  year  1760, 

The  defendant,  in  support  of  his  title,  put  in  a  bill  and 
answer  in  Chancery,  in  1763,  and  proved,  by  seyeral  wit- 
nesses, that,  from  that  time,  he,  and  those  from  whom  he 
took  the  estate  under  a  decree  in  that  cause,  had  not  only 
claimed  wreck  in  the  parish  of  Sutton,  but  had  frequently 
exercised  their  right  in  taking  it.  It  was  then  objected 
for  the  defendant,  that  as  wreck  was  a  royal  prerogative, 
it  did  not  pass  by  the  general  words  contained  in  the 
grant  or  letters  patent  o{ Charles  the  1st;  and  that,  even  if 
it  could  pass  by  the  terms  of  that  grant,  as  Sutton  was  not 
mentioned  therein,  the  plaintiff  had  no  right  to  claim  wreck 
in  that  parish,  particularly,  as  it  had  not  been  satisfactori- 
ly proved  that  the  parish  of  Sutton  was  within  the  manor 
of  Greetham.  The  Jury,  however,  found  a  verdict  for  the 
plaintiff;  the  Lord  Chief  Justice  reserving  to  the  defendant 
leave  to  move  to  set  it  aside,  if  the  Court  should  be  of  opinion 
that  wreck  was  not  conveyed  under  the  words  contained  in 
the  grant  of  Charles  the  1st;  and  also,  if  it  were  not,  or  that 
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1829.  that  deed  were  void,  then,  whether  the  plaintiff  had  ad- 
duced sufficient  proof  of  the  exercise  of  a  right  to  sup- 
port a  claim  by  prescription  to  take  such  wreck. 

Mr.  Serjeant  Adams,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  that  this  yerdict  might  be  set  aside,  and 
a  nonsuit  enteredi  or  a  new  trial  granted ;  and  submitted 
that  the  plaintiff  could  only  reeoyer  on  the  strength  of  h» 
own  title;  and  that,  as  he  had  not  proved  Sutton  to  be 
within  the  manor  of  Greetham,  he  could  not  be  entitled  to 
claim  wreck  within  that  parish.     Besides,  the  defendant 
had  not  only  proved  a  usage  within  the  recollection  <^all 
Hving  witnesses,  but  the  exercise  of  a  right  to  take  wreck 
in  Sutton f  from  1763  to  the  present  day.     It  is  evident 
that  the  grant  of  the  6th  of  Charles  the  1st,  conveyed  lio 
right  of  wreck  to  the  plaintiff  under  the  general  words  there- 
in contained ;   neither  did  the  proceedings  in  the  Duchy 
Court  o{ Lancaster  tend  to  support  that  right,'as  the  defend- 
ant Rogers  did  not  attempt  to  justify  a  claim  to  take  wreck 
in  Sutton.  The  grant  of  Charles  the  1  st  merely  gave  to  the 
grantees,  therein  named,  all  the  rights,  jurisdictions,  and 
franchises,  &c.  &c.,  in  as  ample  manner  and  form  as  any  ab- 
bot or  prior  of  any  late  monastery,  abbey,  or  priory,  or  any 
Duke  of  Lancaster,  had  held  or  enjoyed  the  premises  by 
that  deed  granted;  and^  it  was  impossible  for  a  Cdurt 
or  Jury  to  know  what  would  pass  under  those  words,  or 
what  property  or  interest  an  abbot  or  former  Duke  of 
Lancaster  might  have  had  in  the  premises  conveyed.    In 
Comynss  Digest  {a),  it  is  said,  that  ''general  words  in 
the  King's  grant  never  extend  to  a  grant  of  things  whkh 
belong  to  the  King  by  virtue  of  his  prerogative;  for  diat 
such   ought   to   be   expressly  mentioned.      Again,  it  is 
said  (6),  that,  if  liberties,  franchises,  &c.,  which  were  ap- 
pendant to  a  manor,  as  wrecks,  waifs,  estrays,  &c.,  come 

(rt)  Tit.  "  Grant;'  G.  7-  {h)  Id  Tit.  "  Franchise;'  G.  1. 
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with  the  manor  to  the  king,  the  appendancy  is  extmcti  1839. 
and  the  king  is  seised  of  them^  as  before^  in  jure  corona. 
The  only  evidence  adduced  by  the  plaintiff,  to  shew  that 
Suiton  was  within  the  manor  of  Greetham,  was  an  extract 
from  Domesday-booky  which  was  improperly  indorsed 
and  intitledy  as  the  book  itself  only  relates  to  certain 
lands  which  Earl  Hugh  had  in  divers  sokes  and  parishes 
in  the  county  o{  Lincoln. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term, 
shewed  cause. — Although  the  grant  of  ISSl,  on  which 
the  plaintiff  relies,  is  a  grant  by  Charles  the  1st,  yet  it  is 
not  a  grant  from  the  Crown.     The  only  question  is,  as  to 
the  nature  of  the  grant,  and  the  rules  of  construction  by 
which  its  meaning  is  to  be  ascertained.     It  is  not  neces- 
sary to  dispute  that  wreck  is  not  a  prerogative  right  of 
the  Crown,  as  the  grant  in  question  appears  to  have  been 
made  and  executed  under  the  seal  of  the  Duchy  Court  of 
Lancaster.     Although  the  Duchy  of  Lancaster  came  to 
the  Crown  when  Henry  the  4th  ascended  the  throne,  yet 
he  was  too  prudent  to  suffer  it  to  be  united  to  the  Crown, 
which  he  had  wrested  from  Richard  the  2nd,  lest,  if  he  lost 
the  one,  he  should  be  deprived  of  the  other  also;  and, 
therefore,  he  procured  an  act  of  Parliament  in  the  first 
year  of  his  reign,  ordaining  that  the  Duchy  of  Lancaster 
should  remain  to  him  and  his  heirs  for  ever,  and  descend 
in  like  manner  as  if  he  never  had  attained  the  regal  dig- 
nity, and  thus  it  descended  to  his  son,  and  grandson,  Hen- 
ry the  5th,  and  Henry  the  6th.     But  the  latter  king  being 
attainted  in  the  first  year  of  the  reign  of  Edward  the  4th, 
the  Duchy  was  declared  to  have  become  forfeited  to  the 
Crown,  and  the  statute  1   Edward  4,  c.  1,  was  passed, 
by  which  the  whole  of  the  Duchy  of  Lancaster  was  vest- 
ed in  that  king  and  his  heirs,  kings  of  England^  for  ever, 
but  under  a  separate  guiding  and  governance  from  the 
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1829.  Other  inheritances  of  the  Crown.  Lord  Coke  says  (a), 
''  that  the  separation  of  the  possessions  of  the  Duchy 
irom  the  Crown,  by  the  charter  of  Henry  the  4th,  was 
made,  for  that  he  knew  he  had  the  Duchy  of  Laneagter 
by  sure  and  indefeasible  title,  and  he  could  not  be  both 
rex  and  dux^  but  specially,  that  his  title  to  the  Crown 
was  not  so  assured ;  for  that,  after  the  decease  of  Richard 
the  ^nd,  the  right  of  the  Crown  was  in  the  heir  oi  Lionel^ 
Duke  of  Clarence i  second  son  of  Edward  the  3rd ;  John  of 
Gauniy  father  of //imry  the  4th,  being  the  fourth  son.  And 
that,  by  the  1st  of  Edtoardihe  4th,  all  entails  of  the  Duchy 
are  cut  oflT,  and  made  fee  simple  to  him  and  his  heirs,  kings 
of  England.*'  In  the  1st  Henry  the  7  th,  another  act  was 
made,  to  resume  such  part  of  the  Duchy  lands  as  had  been 
dismembered  from  it  in  the  reign  of  Edward  the  4th,  and  \o 
vest  the  inheritance  of  the  whole  in  the  king  and  fats  heirs 
for  ever,  as  amply  and  largely,  and  in  like  manner  and 
form,  separate  from  the  Crown  of  England^  and  possession 
of  the  same,  as  Henry  the  4th,  5th,  and  6th,  and  Edward 
the  4th,  or  any  of  them,  had  and  held  the  same :  and  in  an 
Appendix  to  Pickering*s  Statutes  {b),  the  Parliament  Roll 
of  the  1st  Henry  the  7th  is  set  out  at  length.  It  therefore 
follows,  that,  since  the  statute  1st  Edward  4,  the  Duchy  of 
Lancaster  remains  separate  from  the  other  possessions  of 
the  Crown,  both  in  order  and  in  government;  and,  from  that 
time  to  the  present,  all  grants  of  Duchy  land  are  made  under 
the  Duchy  seal,  and  not  under  the  seal  of  the  Crown. 

Although  it  has  been  said  that  Sutton  is  not  within 
the  manor  of  Greetham,  as  it  is  not  mentioned  in  the  grant 
of  Charles  the  Ist,  yet,  it  is  quite  clear  that  it  forms 
part  of  the  honour  of  BoUngbroke;  and  all  the  profits  and 
commodities  happening  within  the  whole  of  that  honour, 
including  wrecks  of  the  sea,  were  leased  to  Livingstone^  in 

(fl)  4th  Inst.  205.  (b)  Vol  23,  page  337. 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  633 

thereigaot  James  the  let,  which  is  of  itself  decisive  to  shew         1829. 
that  the  right  to  wreck  in  SuHan,  or  at  least  the  right  to 
it  in  reversion,  was  vested  in  Charles  the  Ist,  as  Duke  of 
Lancaster,  at  the  time  of  his  grant  in  1631 ;  and  as,  by  the 
terms  of  that  instrument,  all  rents  reserved  upon  any  de- 
mise or  grant  were  conveyed,  it  of  course  included  the  lease 
ioLivingstone,  which  mentioned  wrecks  of  the  sea  as  having 
been  granted  or  let  to  him  for  the  term  therein  mentioned. 
Again,  it  is  manifest,   from  the  proceedings  in  the 
Duchy  Court  of  Lancaster,  in  the  suit  instituted  in  the  8th 
Charles  1st,  that  the  right  to  wreck  in  Sutton  was  disput- 
ed; and,  both  in  the  information  and  decree,  Sutton  is  ex- 
pressly mentioned  as  being  within  the  manor  of  Greetham, 
and  Greetham  as  being  within  the  honour  of  Bolingbroke. 
The  general  words  in  the  grant  are  as  strong  as  can  possibly 
be  employed,  and  by  which,  not  only  the  manor  of  Greetham 
was  conveyed,  but  all  other  rights,  jurisdictions,  and  fran- 
chises, liberties,  privileges,  immunities,  profits,  advantages, 
emoluments,  and  hereditaments  whatsoever,  were  granted, 
in  as  ample  manner  as  any  Duke  of  Lancaster  had  before 
held  or  enjoyed  them.   The  grant,  therefore,  was  in  terms  a 
grant  from  the  king  as  Duke  oi Lancaster,  and  was  intend- 
ed to  pass  all  that  belonged  to  him,  in  as  full  manner  as  any 
prior  Duke  oi Lancaster  had  held  or  enjoyed  the  same,  with 
the  exception  only  of  knight's  fees  and  services,  advowsons, 
and  right  of  patronage,  and  gold  and  silver  mines,  and  all 
prerogatives  to  the  same  belonging;  and  it  is  quite  clear, 
that  such  mines  are  prerogative  rights.     It  must  therefore 
be  inferred,  that  all  rights  were  intended  to  pass  by  the 
grant,  except  those  which  were  expressly  reserved.     It 
must  also  be  observed,  that  the  plaintiff's  right  to  wreck 
in  Sutton  is  not  now  disputed,  either  by  the  Crown  or  by 
the  Duchy  Court  of  Lancaster,  but  by  a  mere  individual, 
whose  predecessors  first  laid  claim  to  wreck  in  1763; 
whereas,  the  plaintiff's  title  consists  of  a  grant  from  the 
Crown,  made  in  the  year  1631:  and  as  his  predecessors  had 
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1829.  exercised  a  right  to  take  wreck,  and  the  pkintifFgaTe  evi- 
dence of  a  user  by  them  from  the  date  of  that  deed  to  the 
year  1760,  such  right  ought  not  to  be  disturbed ;  and  con- 
sequently the  parol  evidence  adduced  at  the  trial,  in  order 
to  estabUsh  a  right  by  prescription,  need  not  be  resort- 
ed to. 

Mr.  Serjeant  Adams,  m  support  of  his  rule. — The  hon- 
our of  Bolimgbroke  is  altogether  distinct  from  the  manor 
of  Greelkam,  and  the  latter  is  not  co-extensive  with  the 
former,  which  is  composed  of  many  manors.  The  statute  of 
prerogatives  (17  JScfir.  S,  c.  1 1)  is  decisive  to  shew  that  the 
prerogative  in  wreck  of  the  sea  is  in  the  king;  and  whit 
is  a  royal  prerogative  when  in  the  Crown,  becomes  a  fran- 
chise in  the  hands  of  a  subject ;  and,  as  wreek  was  not 
mentioned  in  the  grant  of  Charles  the  1st,  no  right  to  it 
was  conveyed  to  the  three  grantees  named  in  that  deed. 
It  cannot  be  disputed  but  that  wrecks  of  the  sea  within 
the  honour  of  BoKngbroke  were  conveyed  to  lAvingsUme, 
for  the  term  of  thirty-one  years,  by  the  lease  of  James  the 
1st;  but  that  lease  had  not  expired  at  the  time  of  the 
grant  of  Charles  the  1st;  and,  in  Comyn£s  Digest,  it  is 
said  (a),  that  general  words  in  the  king's  grant  never  ex- 
tend to  a  grant  of  things  which  belong  to  the  king  by  vir- 
tue of  his  prerogative,  for  that  such  ought  to  be  expressly 
mentioned;  and  that,  if  bona  Jelonum,  &c.,  which  lie  in 
grant,  and  not  in  prescription,  are  reunited  to  the  Crown, 
and  afterwards  the  king  grants  the  manor,  cum  totis  tali- 
bus  libertatibuSy  privilegiis,  Sfc.  qualia  A^  nuper  abbas, 
habuity  who  claimed  the  same  privileges  by  charter,  the 
grantee  shall  not  have  bonafelonum  by  such  general  words; 
and  Rollers  Abridgment  (6),  and  Sir  William  Jones  (c), 
are  referred  to  as  authorities  in  support  of  this  position. 


{(I)  Tit.  "  Grant;'  G.  7.  (/')  Vol.  2.  193,  L  40. 

(c)  349. 
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Again,  it  is  said  (a),  '*  that,  if  franchises  and  liberties  are  18*29. 
granted  by  the  king^  which  were  before  in  esse,  as  flowers 
of  his  Crown,  and  afterwards,  by  escheat,  surrender,  or 
otherwise,  come  back  to  the  Crown,  they  are  re^united  to 
the  Crown,  and  the  king  has  them  in  Jure  corona,  as  be^ 
fore."  A  right  to  take  wreck  may  be  assimilated  to  a 
right  to  take  toll,  which  is  usually  annexed  to  a  fair  or 
market ;  but  toll  is  not  of  right  incident  thereto,  and  can 
only  be  claimed  by  special  grant  from  the  Crown,  or  by 
prescription ;  and,  in  Heddy  v.  Wheelhouse  (6),  it  was  held, 
that,  if  liberties,  franchises,  &c.,  which  were  appendant  to 
a  manor,  as  wrecks,  waifs,  estrays,  &c.,  come  with  the 
manor  to  the  king,  the  appendancy  is  extinct,  and  the 
king  is  seised  of  them  in  right  of  his  Crown,  and  they 
cannot  ajfterwards  be  granted  but  by  a  new  creation;  and 
it  is  equally  clear  that  the  king  cannot  be  deprived  of  a 
prerogative  right  by  general  words*  That  case  was  con- 
sidered an  authority,  and  its  principle  fully  recognized  in 
that  of  the  Abbot  of  Strata  MerceUa  (c),  where  it  is  said, 
that,  when  the  king  grants  any  privileges,  liberties,  or 
franchises,  which  were  in  his  own  hands,  as  (among  others) 
wreccum  maris,  &c.,  if  they  come  again  to  the  king,  they  are 
merged  in  the  Crown;  and,  if  the  wreck,  &c.  were  append- 
ant before  to  possessions,  the  appendancy  is  extinct,  and 
Ae  king  is  seised  of  them  injure  cor  cms.  By  the  statute 
S7  Hen.  8,  c.  28,  dissolved  monasteries  were  given  to  the 
Crown,  to  be  held  in  the  same  manner  as  they  were  held  by 
the  abbots;  and  the  statute  32  Hen.  8,  c.  20,  which  was 
passed  to  explain  the  former  act,  enacts,  that  the  king 
shall  hold  such  monasteries  in  the  same  way  as  the  abbots 
held  them,  and  that  the  liberties  and  privileges,  and  royal 
prerogatives,  shall  not  be  extinct;  and  the  case  of  the 
Abbot  of  Strata  MerceUa  was  founded  principally  on  the 
construction  of  these  two  statutes,  and  how  far  they  altered 

(a)  Tit.  "  Frawhiici,'*  H.  I .        (h)  Cro.  Eliz.  691.        (c)  9  Rep.  26  b. 
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1929.         the  coarse  of  the  common  kw,  viz.  that  a  franchise  re- 
united to  the  Crown  becomes  again  a  royal  prerogatire, 
and  must  be  re-granted  by  the  Crown.     A  County  Pala- 
tine is  a  royal  prerogative,  and  although  it  may  pass  by 
prescription;  yet  it  cannot  be  contended  that  it  can  pass 
under  the  general  wards  of  a  grant,  and,  as  wreck  is 
equally  a  royal  prerogaUve,  if  the  one  cannot  pass  by  general 
words,  neither  can  the  other.  At  all  events,  it  does  not  ap- 
pear that  there  was  any  intention  that  wreck  should  pass 
under  the  grant,  neither  is  it  a  grant  of  the  reversion  of  Ae 
property  previously  leased  to  Livingstone ^  as  that  was  con- 
fined to  profits,  waifs,  estrays,  and  wrecks  arising  within  the 
honour  of  BoUngbroie,  not  one  of  which  is  mentioned  in 
the  grant  to  Harbord  and  his  co-grantees.   Admitting  that 
the  Duchy  oi  Lancaster  is  held  separately  from  the  Crown, 
yet,  in  Comynis  Digest  (a),  it  is  said,  that  the  King  shall  have 
the  same  prerogative  where  he  is  seised  in  right  of  the 
Duchy  of  Lancaster,  as  where  he  is  seised  in  right  of  the 
Crown.     And  the  case  of  The  Queen  v.  The  Archbishop 
of  York  (6),  is  referred  to  in  sujpport  of  that  position.   That 
case  is  more  fully  reported  in  Plowden,  where  it  is  called 
''  The  case  of  the  Duchy  of  Lancaster;**  and  it  is  there 
said  (c),   that,  by  the   statute  1  Edtc.  4,  all  possessions 
which  king  Henry  6th  had  invested  in  and  annexed  to  the 
Crown,  by  that  act  are  created  to  be  the  Duchy  of  Zoii- 
caster,  and  that  the  king  shall  have  a  seal  and  officers  for 
the  Duchy,  and  that  they  shall  be  managed  separately  from 
the  other  possessions  of  the  king.  It  therefore  follows  that 
a  grant  of  property  within  the  Duchy  must  be  subject  to 
the  same  incidents  as  a  grant  from  the  Crown.     And  in 
the  Fourth  Institute  (cf),  it  is  expressly  said,  that  if  a  lease 
either  in  possession  or  reversion  be  made  under  the  Duchj 
seal,  such  lease  is  good,  although  in  truth  the  Chancellor 

(a)  Tit.  "  Franchises,"  D.  3.  (c)  Plow.  219. 

(b)  Cro.  Eliz.  240.  ^d)  209. 


IK  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  637 

made  it,  and  put  the  seal  of  the  Duchy,  for  that  such  leases  1829. 
under  the  Duchy  seal  of  lands  within  the  Duchy  are  of  as 
great  force  as  lands  of  the  Crown  under  the  great  seal. 
Again«  it  is  quite  clear,  that  the  king's  grant  cannot  enure 
to  a  double  intent,  and  in  Comyns's  Digest  (a),  it  is  said, 
that  if  the  king  be  deceived  in  his  grant,  it  will  be  void, 
though  made  ex  certd  scientid  &c.;  and  (6),  that,  if  the 
king's  grant  can  enure  to  two  intents,  it  shall  be  taken 
to  the  intent  that  makes  most  for  the  king*s  benefit, 
and  therefore  that  it  shall  be  construed  strictly. 

At  all  events,  the  grant  of  Charles  the  1st,  is  void,  as  it  in 
terms  grants  an  immediate  estate  in  fee,  in  possession,*  to 
the  three  grantees  therein  named,  vix,  from  thenceforth 
for  ever,  whereas,  at  that  time,  the  reversion  only  was  vest- 
ed in  the  king,  as  the  lease  to  Livingstone  had  not  expired ; 
and  in  Alton  WoodCs  case,  it  is  said  (c) :  **  If  the  king 
makes  a  lease  for  years,  or  for  life,  and  afterwards  grants 
the  land  to  another,  in  fee,  or  in  tail,  without  reciting  the 
lease,  the  last  grant  is  void ;  first,  because  the  king  grants 
an  estate  in  possession,  where  he  hath  but  a  reversion, 
and  so  is  deceived  in  his  grant;  and  the  subject  had  a  way 
to  come  to  the  knowledge  of  the  said  lease;  for,  every  pa- 
tent ought  to  be  enrolled  in  the  Chancery ,  to  which  all 
subjects  may  have  access."  So,  in  RoUe^s  Abridgment  (cf), 
it  la  said,  if  the  king  leases  land  to  another,  and  afterwards 
makes  a  new  lease  to  the  same  party,  this  is  void,  without 
recital  of  the  first  lease.  And  in  the  Earl  of  Rutland's 
case  (e)ff  it  was  decided,  that  if  the  king  grant  an  office  for 
life,  and  afterwards  grant  the  same  office,  post  mortem,  to 
another,  he  ought  to  recite  the  first  grant,  although  it  is 
not  properly  a  reversion;  and  that,  without  a  special  recital 
of  the  first  estate  for  life,  the  second  grant  is  void.     And 


(fl)  Tit  "  Grcn/,"  G.  11.  [d)  Tit.  "Prerogative  Le  Royr 

(h)  Id.  G.  12.  Q.  pi.  4,  Vol.  2,  p.  190. 

(c)  1  Rep.  46.  (0  8  Rep.  67. 
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Qf  lor  that  county,  a  great  number  of  deeds  w«iv 

4rhich  I  had  no  opportunity  of  seeing  until  the 
4^as  called  on.    If  I  had,  it  might  have  saved  the ' 
the  expense  of  this  application  to  the  Court;  and 
that,  ere  long,  some  practice  will  be  adopted,  h 
Judges  will  be  enabled  to  see  the  material  parte 
on  which  parties  may  rely,  previously  to  the  f 
this  case,  a  great  deal  of  parol  evidence  was  n 
by  the  plaintiff,  in  order  to  establish  a  right  to  tr 
by  prescription.     At  the  close  of  the  argument,  i 
tion  to  set  aside  the  verdict  found  for  the  plain 
doubted  whether  there  should  be  a  new  trie' 
nonsuit  should  be  entered  on  the  points  reserv 
are  now  unanimously  of  opinion,  that  a  nom 
entered.     With  respect  to  a  new  trial,  it  w 
granted,  at  the  trial,  that  the  lands  on  whi« 
was  claimed  were  in  the  parish  o(  Sutton;  a 
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1829.  here,  as  the  lease  to  Lidngstone  for  thirty-one  years,  which 
was  produced  to  shew  that  the  reversion  of  the  right  to 
wreck  was  vested  in  Charles  the  Ist,  was  not  recited  in  the 
grants  it  was  altogether  void*  Whether,  therefore,  SuiUm 
were  or  were  not  within  that  grant,  and  although  wreck 
might  pass  under  the  general  words  therein  contiuned, 
yet,  as  it  was  a  grant  to  the  grantees  therein  named,  in  fee, 
with  immediate  possession,  and  it  did  not  recite  the  lease 
to  Livingstone,  which  had  not  then  expired,  the  grant 
was  altogether  void,  although  wrecks  of  the  sea  might  have 
passed  to  lAvingstone  under  that  lease. 

Cur,  adv,  vuU, 

Lord  Chief  Justice  Best  now  delivered  the  judgm^t 
of  the  Court  as  followa : — This  was  an  action  of  trorar, 
brought  by  the  plaintiff^  who  claimed  a  right  to  take  wreck 
cast  on  shore  within  the  parish  of  Sutton  in  the  Mctrsh,  in 
the  county  of  Lincoln,  At  th^  trial  before  me,  at  tlie  list 
Assizes  for  that  county,  a  great  number  of  deeds  were  pot 
in,  which  I  had  no  opportunity  of  seeing  until  the  cause 
was  called  on.  If  I  had,  it  might  have  saved  the  partiei 
the  expense  of  this  application  to  the  Court;  and  I  trust 
that,  ere  long,  some  practice  will  be  adopted,  by  whicfa 
Judges  will  be  enabled  to  see  the  material  parts  of  deeds 
on  which  parties  may  rely,  previously  to  the  triaL  In 
this  case,  a  great  deal  of  parol  evidence  was  resorted  to 
by  the  plaintiff,  in  order  to  establish  a  right  to  take  wred: 
by  prescription.  At  the  close  of  the  argument,  on  the  mo- 
tion to  set  aside  the  verdict  found  for  the  plaintiff,  I  oolf 
doubted  whether  there  should  be  a  new  trial,  or  that  a 
nonsuit  should  be  entered  on  the  points  reserved ;  but  ve 
are  now  unanimously  of  opinion,  that  a  nonsuit  must  be 
entered.  With  respect  to  a  new  trial,  it  was  taken  for 
granted,  at  the  trial,  that  the  lands  on  which  the  wreck 
was  claimed  were  in  the  parish  of  Sutton;  and  an  extract 
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ftom  Domesday-book  was  given  in  evidence,  in  order  to  1B29. 
shew  that  Sutton  was  within  the  manor  of  Greetham  ;  and 
as  it  was  indorsed  and  intitled  in  large  letters  at  the  hcad^ 
("  Return  of  the  manor  of  Greetham,'')  I  took  it  for  grant- 
ed, that  it  was  a  description  of  that  manor,  and  that  manor 
only,  and  that  impression  was  confirmed  by  the  mode  in 
whidi  the  extract  began  and  was  continued  throughout, 
JW.  '  the  manor  of  Greetham.^  But  having  since  had  an 
opportunity  of  looking  at  Domesday-book,  it  appears  to  me 
to  be  perfectly  clear  that  Sutton  is  not  within  that  manor; 
because,  instead  of  the  title  being — a  return  of  the  ma- 
nor of  Greetham,  it  is — a  return  of  the  lands  of  Earl  Hugh, 
in  the[|manor  of  Greetham  and  elsewhere ;  and  it  then  de- 
acribes  that  manor ;  and  in  that  part  which  treats  of  it,  Sut- 
Zonis  not  included,  but  b  inserted  lower  down  in  a  descrip- 
tion of  other  lands^which  Earl  Hugh  had  in  a  certain  soke ; 
and  in  the  next  paragraph  certain  other  lands  of  the  Earl 
fire  described;  and  it  is  then  stated,  that  '  all  this  land  or 
•oke  pertains  to  Greet/tarn;'  therefore,  Sutton  having 
been  described  as  being  within  the  former  soke,  and  not 
being  specified  in  the  latter,  it  seems  to  me  to  be  perfectly 
clear  that  it  is  not  in  Greetham,  but  in  some  other  manor 
belonging  to  the  Duchy  o{ Lancaster.  Although,  in  the  de- 
cree in  the  Duchy  Court,  Sutton  is  spoken  of  as  being  with- 
in the  manor  of  Greetham,  yet,  that  was  merely  evidence 
of  a  fact  of  which  the  parties  might  have  been  mistaken; 
and  although  the  Attorney-General  in  his  information, 
recited  the  lease  to  Livingstone,  he  did  not  mention  the 
grant  of  Charles  the  1st;  nor  did  the  defendant  iio^^r^ 
attempt  or  pretend  in  his  plea  to  claim  wreck  in  Sutton,  but 
Qoly  in  certain  places  in  the  plea  specifically  mentioned ; 
and  although,  in  the  decree,  Sutton  is  mentioned  as  being 
part  of  Greetham,  yet  no  part  of  the  wreck  taken  was  to 
be  accounted  for  in  Sutton,  but  only  in  those  places  men- 
tioned in  the  plea.  If,  therefore,  this  case  were  sent  down 
to  a  new  trial,  it  appears  to  me  that  a  Jury  could  come 

VOL,  II.  T  T 
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1829.         to  no  Other  conclusion  but  that  Suiian  is  not  a  part  of  the 

"alcock       >»*oor  of  Greetham. 

9,  Wiiti  respect  to  the  nonsuit,  I  reserved  two  pointi 

at  the  trial,  rtv.  First,  whether,  supposing  SMom  to 
be  within  the  manor  of  Greeiham,  wreck  was  conreyed 
under  the  deed  of  Charles  the  Ist,  to  the  grantees  nam- 
ed in  that  deed,  and,  through  those  persons,  to  the  plain- 
tiff; and,  Secondly^  supposing  wreck  not  to  be  contej- 
ed,  whether  the  parol  evidence  adduced  by  the  plaintiff 
was  sufficient  to  support  a  prescriptive  right  to  wredL 
I  will,  in  the  first  instance,  shortly  dispose  of  the  secfmi 
question.  The  plaintiff's  parol  evidence  cannot  support 
a  prescriptive  right  to  wreck,  because  it  clearly  appears, 
from  the  information  and  proceedings  in  the  Duchy  Goort 
of  Idinctuter,  that  all  this  property  was  in  the  Crown  so 
late  as  in  the  reign  of  Charles  the  Ist ;  and,  if  so,  thephin- 
tiff  could  not  make  out  a  good  title  to  wreck  by  prescript 
tion,  inasmuch  as  he  had  not  adduced  evidence  firom  wfaiek 
the  Jury  might  infer  that  it  was  in  those  whose  estate 
he  holds,  from  time  of  legal  memory.  It  seems  to  wt, 
therefore,  to  be  impossible  (strong  as  the  evidence  may 
be)  that  the  plaintiff  can  make  out,  in  this  case,  a  title  to 
wreck  by  prescription.  That  brings  me  to  the  other  point, 
and,  indeed,  the  main  question  in  the  cause,  viz.  whether 
or  not  the  deed  of  the  6th  of  Charles  the  1st  conveyed 
wreck  to  the  grantees  therein  named.  Two  points  hafe 
been  raised  on  that  deed :  Jirst,  that  wreck  will  not  pass 
under  general  words ;  and  secondly ,  that  the  grant  is  void, 
as  granting  in  possession  that  of  which  the  Crown  had  only 
the  reversion.  Now,  as  to  whether  wreck  will  or  will  not 
pass  under  general  words,  there  is  a  great  deal  of  confu- 
sion in  the  cases,  which  it  is  not  necessary  for  us  to  attempt 
to  reconcile^  as  we  shall  decide  this  ease  on  another  point. 
It  was  taken  for  granted  at  the  trial,  and  there  now  can 
be  no  doubt,  but  that  Sutton  was  a  place  or  parish,  the 
property  of  wreck  in  which  was  leased  by  indenture  in  the 
I3th  James  the  1st  to  Livingstone.  Thatindenture  is  a  lease 
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from  the  king;  and  it  is  most  material  to  observe  that  every  1829. 
lease  from  the  king  must  be  enrolled.  This  has  on  its  ti- 
tle ''from  the  9th  to  13th  James  1,  folio  140.**  It  is  made 
between  the  most  excellent  prince  and  lord  king  JameSf 
by  the  grace  of  God^  &c.,  of  the  one  part ;  and  John  Lip- 
ingsione,  Esq.^  one  of  the  grooms  of  the  chamber  of  the 
said  lord  the  king,  of  the  other  part.  It  then  grants  wreck 
in  a  number  of  different  places,  and  also  all  and  singu* 
lar  the  profits  and  commodities  happening  and  arising 
within  the  whole  honour  of  Bolingbroke,  (and  it  is  taken 
for  granted,  that  Greeiham  is  a  part  of  the  honour  of 
JBottngbroke),  parcel  of  the  Duchy  of  Lancasier,  in  the 
county  o{  Lincoln,  of  the  goods  and  chattels,  and  debts  and 
credits  whatsoever,  of  felons,  &c.,  deodands,  waifs,  estrays, 
and  wrecks  of  the  sea^  as  well  in  the  accounts  of  the  bailiffs 
of  the  said  honour  of  Bolingbroke,  as  otherwise,  to  lAv- 
ingsione,  for  the  term  of  thirty- one  years;  so  that  wreck 
of  the  sea  is  leased  to  him  in  express  terms.  In  the  de- 
cree in  the  Duchy  Court  of  Lancaster,  this  lease  to  Liv- 
ingstone is  recited  as  an  existing  lease.  Now,  at  the 
time  that  decree  was  pronounced,  the  grant  of  the  6  Car. 
I ,  had  been  executed :  the  lease,  therefore,  was  an  exist- 
ing lease,  at  the  time  of  such  grant. 

This  brings  me  to  the  question,  whether,  as  the  king  had 
granted  a  lease  of  this  property,  and  had  not  recited  that  lease 
in  the  grant  of  the  fee-farm,  in  perpetuity,  the  latter  grant 
was  not,  by  the  common  law  ot  England,  altogether  void? 
We  are  of  opinion,  that  it  was  altogether  void.  We  take  it 
to  be  a  principle  of  the  common  law  of  this  country,  that,  if 
the  king  makes  a  grant  which  cannot  take  effect  in  the  man- 
ner in  which  it  ought  to  take  effect,  according  to  its  terms, 
we  must  conclude  that  the  king  has  been  deceived  in  that 
grant,  and,  therefore,  that  the  grant  is  void.  I  have  said 
idready,  that  the  grant  does  not  contain  the  word  Sutton; 
but  I  am  now  assuming  that  Sutton  is  a  part  of  Qreetham, 
and  that  the  conveyance  applies  to  Gr^^M^minallits  parts. 

tt2 
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If  Sutton  be  not  a  part  of  GreetKam,  the  plaintiff  is  a 
perfect  stranger,  and  cannot  have  the  least  pretence  to 
maintain  this  action.     Assuming,  however,  that  Sutton  is 
within  Greetham,  and  wreck  could  be  well  conveyed,  yet,  in 
our  opinion,  it  is  not  well  conveyed ;  because,  having  been 
before  granted  by  lease,  and  that  lease  not  being  recited, 
the  king  has  proposed  or  made  a  grant  which  he  could 
not  carry  into  effect ;   for,  having  already  leased  the  right 
of  possession,  he  proposed,  by  the  grant,  to  convey  the 
same  right  of  possession  to  another  person.    Now,  it  would 
be  inconsistent  with  the  king's  honour  (and  it  is  stated  in 
a  case  to  which  I  shall  presently  refer,  that  the  common 
law  has  no  object  that  is  dearer  to  it  than  to  preserve  that 
honour),  it  would,  I  repeat,  be  inconsistent  with  the  king's 
honour,  that  he  should  grant  the  right  of  possession  in  the 
same  thing  to  two  different  persons:  and,   therefore,  the 
latter  grant  is  altogether  void.     It  is  unnecessary  to  refer 
to  cases;  for,  it  is  an  established  principle,  that,  if  the 
king  is  deceived  in  his  grant,   such  grant  is  altogether 
void.     It  cannot  be  supposed,  unless  he  is  deceived  in  his 
grant,  that  he  would  grant  to  A.  that  which  he  has  al- 
ready granted  to  B.;  that  would  be  giving  rise  to  a  se- 
ries of  litigations,  which  it  is  always  the  object  of  the  king 
to  prevent.     I  roust,  however,  guard  the  observation  I  am 
now  making,  and  to  which  I  have  already  called  the  atten- 
tion of  the  Court,  viz.  the  circumstance  of  this  being  a 
lease  from  the  king,  which  must  be  enrolled ;  because  the 
doctrine  which  I  am  now  laying  down,  is  applicable  only 
to  grants  so  enrolled;  for,  if  an  individual  grants  a  lease, 
and  the  estate  of  which  that  individual  grants  a  lease  af- 
terwards comes  to  the  king,  if  the  king  re-grants  that,  as 
the  subject  could  not  know  with  certainty  that  there  was 
a   previously  existing  lease,    the   doctrine  I  have  been 
laying  down  would  not  apply,  because   the  prerogative  of 
the  CroniHi  would  press  hardly  upon  the  subject:  but  the 
doctrine  that  I  am  now  delivering  is  applicable  to  a  case 
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where  the  subject  cannot  be  deceived,  and  he  must  be  de-  ^829. 
ceiving  the  king ;  for,  if  the  king's  prior  lease  be  enrolled, 
as  it  is  stated  in  all  the  cases  it  must  be,  the  subject  has 
the  means  of  knowing  the  existence  of  that  lease,  and  it  is 
his  duty  to  inform  the  king  of  its  existence.  The  lease  in 
question,  granted  hy  James  the  1st  to  lAvingstone,  was  a 
lease  enrolled,  and  the  grantees,  under  whom  the  plain- 
tiff claimed,  when  they  accepted  the  grant  of  6  Car.  1, 
had  the  means  of  knowing  of  the  existence  of  that  lease. 
In  the  case  of  the  Earl  o{  Rutland  {a\  it  was  decided,  that 
when  one  is  oflScer  for  life,  if  the  king,  without  recit- 
u^g  it»  grants  the  office  to  another  for  life,  the  second  grant 
is  void,  for  want  of  a  recital;  but  no  book  says,  that,  \fthe 
king  recites  the  first  grant  of  the  office,  &c.,  and  also  recites 
that  the  officer  is  living,  and  grants  the  office  to  another  for 
life,  that  this  last  grant  shall  be  void  for  want  of  certainty. 
It  will  be  seen  that  this  case  turns  on  precisely  the  same 
principle.  If  the  king  grants  an  office  for  life,  and  grants 
the  same  office  to  another,  it  might  be  argued  that  the  two 
estates  might  co-exist,  because  the  second  grant  might 
give  an  interest  after  the  first  life  is  determined.  But 
still  it  is  void  altogether,  because  it  professes  to  give  an 
immediate  interest,  and  that  immediate  interest  the  king 
cannot  give,  because  the  office  is  full,  and  there  is  a  pos- 
sibility that  he  has  been  deceived.  But,  if  there  had  been 
a  recital  of  the  former  grant,  and  also  a  statement  of  the 
fact  that  the  former  grantee  was  still  alive,  it  is  then  per- 
fectly clear  that  the  king  could  not  have  been  deceived, 
and  the  grant  will  have  the  effect  of  giving  to  the  person  in 
whose  favour  it  is  made,  the  estate,  or  office,  after  the  life 
of  the  first  grantee.  If,  therefore,  these  two  facts  are  not 
recited,  it  must  be  taken  for  granted,  when  the  king  makes  a 
grant  inconsistent  with  the  former  grant,  that  he  is  deceived; 
and  therefore  it  will  not  give  the  intended  interest  in  the 

{a)  8  Rep.  57  a. 
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1829.  office  after  the  life  of  the  former  grantee,  but  will  be  alto* 
-  gether  void*  Apply  that  principle  to  the  present  case:  if 
the  king  had  recited  the  lease  to  Livingstone,  althoHgh  he 
had  granted  the  fee  simple  during  the  existence  of  that 
lease,  it  would  have  been  clear  from  the  recital  Uiat  he 
knew  of  the  lease;  but  he  does  not  recite  the  lease,  and, 
therefore,  it  must  be  taken  for  granted,  when  he  makes 
another  grant  which  could  not  be  immediatdy  carried  into 
effect,  although,  according  to  its  terms,  it  is  immediate^ 
to  be  carried  into  eflfect,  that  the  king  is  deceived,  and 
that,  therefore,  the  second  grant  is  void.  The  next  ease, 
that  of  Alton  Woods,  is  entitled  to  the  greatest  considera- 
tion, because  it  came  on,  upon  a  writ  of  error,  before  eight 
Judges,  that  is,  all  the  Judges  of  England,  exeept  tlie 
Barons  of  the  Exchequer.  The  opinion  of  die  Judges  had 
also  the  confirmation  of  Sir  Thomas  Egerton,  the  Lord 
Keeper,  a  inost  eminent  lawyer,  and  afterwards  my  Lord 
EUesmere.  The  Judges  in  that  case  say  (and  this  is  the 
very  point  now  under  consideration),  (a)  when  the  king 
makes  a  lease  for  life  or  years,  and  afterwards,  without  re- 
citing them,  grants  the  land  in  fee  or  in  tail,  although  the 
king  is  stated  to  make  this  grant  ex  certa  scientia  et  mero 
motu,  the  said  grant,  without  recital,  is  void,  by  reason  of 
the  common  law,  because  the  king  is  deceived  in  bis  grant 
when  he  intends  to  grant  that  in  possession  which  cannot 
take  effect,  which  the  kingdoth  purpose  and  intend.  After- 
wards, Lord  Keeper  Egerion  says,  that  it  was  sufficient  for 
him  to  rely  upon  the  opinion  of  the  Judges.  My  Lord 
Treasurer  expressed  the  same  opinion ;  and  the  Lord  Keep- 
er says  (6),  "  The  king  ought  to  be  informed  of  his  own 
estate,  whether  it  be  in  possession  or  reversion."  So  that 
my  Lord  Keeper  distinctly  states  the  principle  on  which  we 
arc  now  putting  this  case:  "  You,  the  subject,  who  knew 
of  the  lease,  ought  to  inform  the  king  of  the  lease,  and 

(fl)  1  Rep.  50  a.  (6)  lb.  61  b. 
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then  you  will  see  whether  he  will  make  a  grant  which  he  \B29. 
cannot  completely  carry  into  effect  during  the  exbtence  of 
-tliat  lease.**  In  Comym's  Digest  (a),  and  RoUes  Abridge 
memtf  tit.  "  Prerogative  le  Roy"  {b),  a  great  number  of 
cases,  which  it  would  be  an  idle  waste  of  time  to  state  to 
the  Court,  are  collected,  in  which  the  distinction  is  taken, 
which  I  have  before  mentioned,  viz,  that,  if  a  lease  from  the 
king  be  enrolled,  a  subsequent  grant  of  the  same  estate, 
not  reciting  the  lease,  is  void.  So  that  the  doctrine  of 
diese  two  cases,  which  has  been  confirmed  by  several 
others,  has  become  the  settled  law  of  the  land,  and  has 
been  adopted  by  the  most  eminent  text  writers.  The 
names  of  Lord  RoUe,  and  Lord  Chief  Baron  Comyns,  are 
of  themselves  suflScient  to  shew  that  they  have  been  consi* 
dered  of  the  highest  authority. 

But  it  has  been  said,  that  these  lands  belonged  to 
the  Duke  of  LaMC€ister,  and  that  the  statute  of  Hen" 
Tff  the  4th  separates  the  lands  of  the  duke  from  the 
lands  of  the  king:  that  is  perfectly  true,  as  that  king 
imagined  that,  although  some  of  his  descendants  might 
not  keep  the  Crown  on  their  own  heads,  still,  that  there 
might  be  one  of  them  who  might  wear  the  ducal  coro- 
net of  Lanecuter.  But,  although,  by  that  statute,  the 
lands  of  the  Duchy  of  Lancaster  are  kept  separate  from 
those  which  are  called  the  Crown  lands,  by  whom  are  they 
held?  Are  they  held  by  a  mere  Duke  of  Zranca^/^f  Or, 
when  the  king,  as  Duke  of  Lancaster,  is  the  identical  per- 
son, are  they  held  by  the  king?  Does  the  king  descend 
from  his  high  estate,  to  hold  lands  in  any  part  of  the  king- 
dom, upon  different  terms  from  those  on  which  he  holds  all 
his  other  estates?  It  would  be  inconsistent  with  the  dignity 
of  the  king  that  he  should  do  so;  and,  therefore,  it  has  been 
decided,  that,  although  be  holds  lands  as  Duke  of  Lan- 
caster,  he  holds  them  as  king  also;  and  that  the  preroga- 
tive and  all  the  privileges  of  the  king  belong  to  him  with 

(fl)  Tit.  "  Grant;'  (G.  10).  {h)  Vol.  2,  190, 
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1829.         reference  to  those  lands^  the  same  as  they  do  with  refer- 
ence to  lands  which  belong  to  him  immediately  in  right 
of  his  Crown .  In  the  case  of  The  Queen  v.  The  Arch- 
bishop of  York  (a)y  the  question  on  the  record  was^ 
whether  a  double  and  treble  usurpation  put  Queen  Eli^ 
zabeth  out  of  possession  of  an  advowson  which  she  had 
in  the  right  of  the  Duchy  of  Lancaster?  and  it  was  ad- 
judged that  it  did  not:  as  she  had  her  privilege  in  this 
as  if  it  had  been  in  her  in  right  of  the  Crown.    Here  is  an 
express  opinion  of  the  whole  Court,  that  the  king  or  queeo 
has  the  same  privilege  with  respect  to  the  Duchy  lands,  that 
they  have  with  respect  to  lands  which  belong  to  the  Crown. 
In   Plowdens   Commentaries^  that  case  is  called  "  The 
case  of  the  Duchy  of  Lancaster^''  in  which  a  question  was 
referred  to  all  the  Judges  for  their  opinion,  with  respect 
to  certain  leases  that  had  been  granted  by  king  Edward 
6th,  during  his  minority,  the  Judges  used  these  words  (i): 
"  It  seemed  to  them,  that  the  whole  mtentof  king /fenry  the 
4th,  and  of  the  charter  and  act,  was  only  to  sever  the  lands, 
&c.,  of  the  Duchy  from  the  hereditaments  of  the  Crown, 
but  not  from  the  person  of  the  king,  so  long  as  God  grant- 
ed that  the  Crown  and  the  Duchy  should  continue  toge- 
ther in  the  blood  of  the  Duke  of  Lancaster,  and  of  tlie 
mother  of  Henry  the  4th ;  and  that,  if  the  Crown  should 
be  afterwards  taken  out  of  the  blood  of  the  Duke,  yet, 
that  the  Duchy  should   remain  his;  so   that  the  intent 
of  the    charter   might    be   satisfied  without    derogating 
from  the    person    of  the  king,  or    destroying   the   dig- 
nity or  pre-eminence  which  tiie  law  attributes  to  him.'' 
Nothing  can  be  more  express  than   this,  viz.  that  the 
king  has   separate   estates;    estate  A.,  belonging  to  bis 
Cro^n  estate,  and  B.,  belonging  to  his  Duchy  of  Laih 
caster.    Although  he  holds  B.  as  belonging  to  his  Ducby, 
he  holds    it  also  as  king,   and   he  has  the   same  privi- 

(fl)  Cro.  Eliz.  241.  WP»gc  217  a. 
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leges  and  immunities  as  he  has  with  respect  to  his  other         1829. 
property;  and  so  the  Judges  determined  in  that  case. 
Although  Edward  6th  had  granted  a  lease  of  the  estate 
before  he  was  twenty-one,  that  lease,  which  would  have 
been  bad  in  case  he  had  been  mere  Duke  o(  Lancaster,  yet, 
as  he  was  ako  king  of  England  at  the  same  time  that  he  was 
Duke  of  Lancaster,  was  good.     Lord  Coke  puts  this  very 
strongly  in  his  account  of  the  Duchy  Court  of  Lancaster  (a), 
viz.  **  All  this  appeareth  by  that  great  and  grave  resolution 
of  the  case  of  the  Duchy  of  Lancaster,  reported  by  Mr. 
Plowden,  that  no  statute  now  in  force  doth  separate  the 
Duchy  from  the  person  of  the  king,  nor  to  have  the  per- 
son of  the  king  separate  from  the  Duchy,  nor  to  make 
the  king  Duke  of  Lancaster,  having  regard  to  the  pos- 
sessions of  the  Duchy,  nor  to  alter  the  quality  of  the  per- 
son of  king  Henry  the  7th;  but  only  that  the  King  should 
have,  to  him  and  to  his  heirs,  the  said  Duchy  separate  from 
other  possessions.   In  which  case,  the  Duchy  at  the  least  is 
joined  to  the  person  of  Hefiry  the  7th,  and  to  his  heirs,  and 
the  person  of  the  king  remains  as  it  did  before;  for  no- 
thing is  said  to  the  quality  of  the  person  of  the  king,  nor 
to  the  alteration  of  his  name ;  and  the  person  of  the  king 
shall  not  be  enfeebled,  because  the  Duchy  is  given  to  the 
king  and  his  heirs,  but  remains  always  of  full  age  as  well 
to  gifts  and  grants  by  him  made,  as  to  administration  of 
justice;  whereupon  it  was  resolved,  that  leases  made  by 
Edward  ^e  6th,  being  within  age,  of  lands,  either  within 
the  county  of  Lancaster,  or  without,  parcel  of  the  Duchy 
(the  royal  and  politic  capacity  of  the  king  being  not  altered), 
were  not  voidable  by  his  non-age.    A  just  resolution,  and 
tending  to  the  safety  and  quiet  of  purchasers  and  farmors, 
and  proveth  directly,  that  the  royal  and  politic  capacity  of 
the  king  being  not  altered  (as  to  these  possessions),  the 
letters  patent  of  the  king,  of  these  possessions,  under  the 

(a)  4tk  Inst.  209.  r 
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Duchy  seal,  are  of  record.   And  we  find  no  opinioa  in  our 
books,  or  any  thing  in  any  record,  that  we  remembert 
against  this/     I  think  this  is  abundantly  satisfiu^tory,  and 
sufficient  to  shew  that  there  is  no  distinction  between  the 
privilege  of  the  king  as  Duke  of  Lancaster^  and  the  pre- 
rogative of  the  king  as  king  of  England.     If  that  be  30, 
then,  reverting  to  what  I  have  already  stated,  that,  by  the 
prerogative  of  the  king,  if  the  king  is  deceived  in  hii 
grant,  the  grant  is  altogether  void;  and  it  appearing  by 
decided  cases,  that  it  must  be  taken  that  the  king  is  d^ 
ceived  in  his  grant,  when  he  grants  that  which  he  cannot 
gtv«  according  to  the  terms  of  his  grant;  it  appearing  abo, 
that,  at  the  time  the  grant  of  6  Car.  1   was  executed, 
the  property  granted  was   already  in  the  possession  of 
Livingstone^  under  a  lease  to  him  for  years,  and  that  that 
lease  had  several  years  to  run,  the  grant  of  6  Car.  1  is 
altogether  void;  and,  for  these  reasons,  we  are  of  opinion 
that  the  rule  for  entering  a  nonsuit  must  be  niade — 


Absolute. 


Saturday, 
Feb.  7th. 

Two  writs  of 
tlegitt  tested 
and  issued  on 
the  same  day, 
upon  judgments 


Do£  d.  Cheese  and  Davies  v.  Creed. 
Doe  d.  Davies,  Cheese,  and  Another  v.  Creed. 

J  HESE  were  actions  of  ejectment  brought  by  the  les- 
sors of  the  plaintiffs,  as  the  judgment<creditors  of  one 
Edward  Chinn, 

"Ztrl^^^r^  ^*  ^^^  *"»•'  '^'■"'«  ^J'-  ''"st'ce  Gaselee,  at  the  last 
deUvered  to  the  Assizes  at  Hereford,  it  appeared,  that,  in  Etuter  Tern, 

Sheriff  toge-         /»/->         j       •  i       t  a  t     -m  m- 

thcr:— //ew,      <>  ^^o,  4,  vtz.  OH  the  14th  May,  1825,  the  lessors  of  the 

that  an  entire 

moiety  of  the  defendant's  lands  might  be  extended  on  each  wnt,  although  the  hidgmenU  were  ob- 
tained and  wnts  sued  out  by  different  piainUffs,  and  the  inquisition  on  the  second  writ  recited  that 
a  moiety  of  the  lands  had  been  extended  on  the  first 

In  the  case  of  an  adverse  possession  in  ejectment,  it  is  not  necessary  to  give  a  notice  to  quit  to 
the  tenants  in  possession ;  where,  therefore,  a  party  defended  as  landlord,  and  the  occupiers  suffered 
judgment  by  detduh.—Heid,  that  the  defendant  could  not  object  that  the  occupiers  had  not  receiv- 
ed notice  to  quit  from  the  lessors  of  the  plaintiff  (judgment  rrctlitors),  who  claimed  adversely  to  the 
party  under  whom  the  tenants  occupied. 
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plaintifTs  obtained  two  several  judgments  against  Chinnin  ^829. 
actions  of  debt  cm  bond;  that  two  writs  of  elegit  were 
sued  out  upon  such  judgments,  tested  and  dated  on  the 
said  14th  May,  and  on  that  day  delivered  to  the  Sheriff 
of  Herefordshire,  to  be  executed;  and  that  inquisitions 
were  held  on  both  elegits,  on  the  31st  of  May  follow- 
ing. The^r^^  inquisition  found,  that  Chinn  was,  on  the 
day  of  taking  the  inquisition,  seised  for  life  of  a  certain 
messuage  or  tenement,  called  the  Great  House,  with  two 
pieces  of  meadow  ground  adjoining  thereto,  and  then  in 
the  occupation  of  John  and  Samuel  Owens,  at  the  clear 
yearly  rent  of  104/.;  and  also  of  three  meadows  in  the  oc- 
cupation of  James  Evans,  at  the  yearly  rent  of  301, ;  and 
also  of  two  other  pieces  of  meadow,  in  the  occupation  of 
Suiannah  Cooper,  at  the  yearly  rent  of  18/.  The  Jurors 
then  found,  that  the  said  messuage,  &c.,  called  the  Great 
House,  with  a  meadow  in  the  occupation  of  J.  and  S» 
Owens,  of  the  yearly  value  of  76/.  (a),  were  a  true  and  equal 
moiety  of  all  and  singular  the  lands,  tenements,  and  here- 
ditaments of  Chinn,  in  the  writ  named,  and  which  moiety, 
the  Sheriff,  on  the  day  of  taking  the  inquisition,  had  caus- 
ed to  be  delivered  to  John  Cheese,  and  James  Davies,  in 
the  writ  named,  at  the  reasonable  price  and  extent  afore- 
said; to  hold  the  same,  to  them  and  their  assigns,  until  the 
debt  and  damages  in  the  writ  mentioned  should  be  there- 
out fully  levied.  The  second  inquisition,  after  finding  that 
Chinn  was,  on  the  day  of  taking  thereof,  seised  for  life, 
of  the  same  lands,  in  the  occupation  of  the  same  persons, 
and  of  the  same  annual  rent  or  value  as  in  the  first,  pro- 
ceeded as  follows : — **  a  moiety  of  all  which  said  heredita- 
ments and  premises  hath  been  this  day  extended  by  me, 
the  said  Sheriff,  in  a  certain  other  action  against  the  said 
Edioard  Chinn^  at  the  suit  of  John  Cheese  and  James  Da- 
vies.*^  And  the  Jurors  further  found,  that  one  of  the  mea- 
dows, as  being  in  the  occupation  of  J.  and  S,  Owens,  with 

[ft)  The  whole  ainouutiii^  to  152/. 
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1829.  the  messuage  called  the  Great  House,  and  containing  four 
acres,  of  the  yearly  value  of  20/.;  and  the  three  meadows 
in  the  occupation  of  J.  Evans,  of  the  yearly  value  of  30/.; 
and  the  said  two  pieces  of  meadow,  in  the  occupation  of 
S.  Cooper,  of  the  yearly  value  of  18/.  (a),  were  a  true  and 
equal  moiety  of  all  and  singular  the  lands,  &c,,  of  CAsjMi 
in  the  said  (second)  writ  named ;  and  which  said  moiety 
the  Sheriff  had  caused  to  be  delivered  to  James  Davies, 
E.  W.  Cfieese,  and  J.  Cheese,  in  the  said  writ  named,  at 
the  reasonable  price  and  extent  aforesaid:  to  hold  the 
same,  &c.,  (as  in  the  first  inquisition). 

On  these  writs  of  inquisition,  the  present  actions  were 
commenced,  in  order  to  recover  the  possession  of  the 
premises;  and,  as  the  defendant  Creed  had  not  occupied 
any  part  of  them,  but  claimed  to  be  entitled  under  a  con- 
veyance from  Chinn,  he  was  admitted  to  defend  as  land- 
lord, under  the  following  rule:  viz.  ''  that  William  Creed, 
landlord  of  the  premises,  be  joined  and  made  defendant 
with  the  tenants  in  possession,  in  the  stead  of  the  cas* 
ual  ejector,  in  case  the  said  tenants  shall  appear;  and  in 
case  they  shall  neglect  to  appear,  the  said  William  Creed 
may  appear  by  himself,  and  defend  his  title  to  the  pre- 
mises, he  hereby  consenting  to  enter  into  the  like  rule  that 
the  tenants,  in  case  they  had  appeared,  ought  to  have 
done."  And  it  was  further  ordered,  that  Creed,  upon 
the  trial,  should  admit  himself  to  be  in  the  actual  pot* 
session  of  the  premises  sought  to  be  recovered. 

As  the  tenants  or  occupiers  did  not  defend ,  judgment  was 
signed  against  them,  and  the  lessors  of  the  plaintiff  in  the 
first  ejectment  having  proved  the  judgment,  elegit,  seisin, 
and  inquisition,  &c.,  it  was  insisted  for  the  defendant  (after 
several  objections  to  the  inquisition),  that  the  lessors  of  the 
plaintiff  could  not  be  intitled  to  recover,  as  they  had  not 
])roved  that  the  tenants  in  possession  had  been  served  with 
notice  to  quit. 

(^0  Amounting  together  to  68/. 
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The  learned  Judge,  considering  the  objection  to  be  well         1829. 
founded,  directed  a  nonsuit. 

In  the  second  action  it  was  proved,  that  Chinn  had,  pre- 
Tiously  to  the  judgments  and  elegits,  given  a  notice  to  the 
tenants  in  possession,  that  he  had  sold  the  premises  to  the 
defendant,  and  desired  them  to  attorn  and  become  ten* 
ants  to  him ;  and  that  they  had  attorned  accordingly,  and 
had  since  paid  their  rents  to  the  defendant's  agent,  and 
took  the  defendants  receipts  for  the  same;  on  which  it 
was  submitted,  that  this  was  a  sufficient  evidence  of  dis- 
tslaimer  by  the  tenants,  to  render  a  notice  to  quit  to  them 
unnecessary;  but  it  was  insisted,  that  the  inquisition  on 
the  second  elegit  was  void,  on  the  ground,  that,  the  judg- 
ments beuig  at  the  suit  of  different  plaintiffs,  the  Sheriff 
ought  not  to  have  extended  and  delivered  to  the  lessors,  the 
whole  of  the  remainuig  lands  of  Chitm,  but  only  a  moiety 
of  such  remainder.  The  learned  Judge  expressed  no  opin- 
ion upon  the  point,  but  allowed  the  cause  to  proceed,  stat- 
ing, that  the  objection  might,  if  considered  of  any  weight, 
be  mentioned  to  the  Court.  The  defendant  then  set  up  a 
deed  of  conveyance  from  Chinn  to  him,  purporting  that 
the  former  had,  in  Aprils  1825,  sold  his  life  estate  in  the 
premises  to  the  defendant,  in  consideration  of  500/.;  but  it 
being  clearly  proved  that  this  transaction  was  altogether 
fraudulent,  and  with  a  view  to  defeat  the  judgment  credi- 
tors, the  lessors  of  the  plaintiff  having  obtained  a  verdict 
on  Chinas  bond,  in  the  month  of  March  preceding,  the 
Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Andrews^  in  the  last  Term,  obtained  a 
rule  ntW,  on  behalf  of  the  lessors  of  the  plaintiff  in  the 
first  action,  that  the  nonsuit  might  be  set  aside,  and  a 
verdict  entered  for  them  instead  thereof,  or  that  a  new 
trial  might  be  granted,  on  the  ground,  that,  under  the 
circumstances,  it  was  not  necessary  to  serve  a  notice  to 
quit  on  the  tenants  in  possession,  previously  to  the  com- 
mencement of  that  action. 
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1829.  Mr.  Serjeant  Ludlow,  on  the  same  day«  obtained  a  rule 

nisi,  that  the  verdict  for  the  lessors  of  the  plaintiff  in  the 
second  action  might  be  set  aside,  and  a  nonsuit  entered,  on 
the  grounds — First,  that,  on  the  second  inquisition,  th^ 
Sheriff  delivered  less  than  a  moiety  of  the  total  annual 
value  of  Chinris  lands,  which  amounted   to   15SL,  one 
moiety  thereof,   vix.  76/.  having  been  delivered  undei^ 
the  first  inquisition;  vrhereas  only  the  value  of  68/.  wai 
delivered  under  the  second;  and  as   the   Sheriff  had  a 
limited  authority,  he  could  not  deliver  more  or  less  thas 
a  moiety  under  each  inquisition.     Secondl^t  that  the  in- 
quisition did  not  set  out  by  metes  and  boundsy  what 
the  particular  lands  or  hereditaments  were,   that  weif 
to  be  delivered  to  the  lessors  of  the  plaintiff;  and  Ml 
Seijeant  Williams,  in  a  note  to  the  case  of  UnderkiU  ?. 
Devereux,  says  (a):  **  The  inqubition  ought  to  find  the 
lajids  with  convenient  certainty;  for,  to  find  no  certain 
estate   will  be   insufficient:  and,  after  the  inquiaitioo ii 
taken,  the  Sheriff  must  deliver  a  moiety  by  metes  aad 
bounds,  and  if  he  do  not,  the  inquisition  is  bad,  and  may  be 
quashed  for  uncertainty.*'  And  Uistly,  that,  as  the  inqoitt- 
tion  on  the  first  elegit  stated  a  delivery  by  the  Sheriff  of 
a  moiety  of  the  whole  of  Chinn's  lands  to  Cheese  and  Dor 
vies,  and  the  inquisition  on  the  second  recited  that  fiurt, 
and  then  stated  the  delivery  of  the  other  moiety  to  Dft- 
vies,  and  E.  W.  and  J.  Cheese,,  such  inquisition  was  void; 
as  only  a  half  of  the  second  or  remaining  moiety  of  the 
lands  should  have  been  delivered,  and  not  the  whole.  And 
the  cases  of  Bumham  v.  Bayne  (b),  Huyt  v.   Cogan  {e), 
Morris  v.  Jones  (rf),   Tidd's  Practice  {e),  and  ArchbMt 
King's  Bench  Practice  {/),  were  referred  to;  and  in  the 
latter  work  it  is  said,  '^  that,  if  two  persons  have  judgments 
against  a  defendant,  and  one  of  them  have  a  moiety  of  the 

(a)  1  Wms.  Saund.  69  a,  ii.  (2).  Bam.  &  Cress.  243. 

{h)  2  Brownl.  97.  (<?)  9th  Edit.  Vol.  2,  1035. 

(c)  Cro.  EUz  .482.  (/ )  VoJ.  1 ,  300. 

{d)  3  Dow.  &  Ryl.  603;  S.  C.  2 
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lands  delivered  to  him  upon  an  elegit^  the  other,  upon 
suing  out  an  elegit  afterwards,  can  only  have  a  moiety  of 
the  moiety  which  remained  to  the  defendant;  and,  iFmore 
than  a  moiety  of  the  residue  be  extended  under  the  se- 
cond writ,  the  inquisition  will  be  void." 

The  Court  granted  the  rule  on  the  last  objection  only, 
as  they  thought  the  first  to  be  altogether  untenable; 
and,  with  respect  to  the  second,  they  were  of  opinion  that 
the  premises  were  set  out  with  s^fficient  certainty^  which 
was  all  that  could  be  required  from  the  Sheriff;  and  they 
ordered  that  both  the  rules  should  come  on  for  argument 
at  the  same  time. 
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Bfr.  Serjeant  Andrews,  in  support  of  his  rule  for  setting 
aside  the  nonsuit,  and  having  a  new  trial,  submitted,  that 
there  was  no  ground  whatever  for  the  objection  raised  by 
the  defendant,  as  to  the  necessity  of  proof  of  a  notice  to 
quit  being  served  on  the  tenants  in  possession,  and,  as  they 
did  not  defend,  judgment  was  signed  against  them  by  de- 
fault.    Besides,  Creed  defended  as  landlord,  and,  by  the 
terms  of  the  rule,  was  to  admit  himself  in  the  cu^tual  pos- 
session of  the  premises.     He,  therefore,  could  not  object 
to  the  want  of  a  notice  to  quit  to  the  occupiers  or  tenants 
in  possession,  as  they  had  relinquished  their  right  to  take 
such  an  objection,  by  suffering  judgment  to  be  signed 
against  them.     The  defendant,  therefore,  having  stipulat- 
ed to  admit  himself  in  the  actual  possession,  and  to  de- 
fend as  landlord,  he  was  bound  to  rely  on  his  own  title 
alone;  and  the  lessors  of  the  plaintiff  might  not  have  in- 
tended to  dispute  the  claim  of  those  occupying  under  him ; 
fer  the  present  action  was  commenced  against  the  de- 
fendant for  the  sole  purpose  of  trying  his  title,  as  it  was 
founded  on  an  alleged   conveyance  from   Chinn,  which 
the  Jury  found  to  be  fraudulent.     The  title  of  the  de- 
fendant under  Chinn,  was  adverse  to  the  plaintiffs;  and, 
where  a  possession  is  adverse,  a  notice  to  quit  cannot  be 

VOL.  11.  u  u 
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1829.         required;  for,  in  Doe  d.  Fosters.  Williams  {fl)^  the  plain- 
tiff claimed  as  nephew  and  heir  to  the  person  last  seised, 
and  the  defendant,  who  was  landlord  of  the  premises,  was 
set  up  to  defend  instead  of  the  tenant;  the  landlord, 
therefore,  claimed  adversely  against  the  plaintiff,  as  in  this 
case ;  and  it  was  objected  for  the  defendant,  that,  to  entitle 
the  plaintiff  to  bring  an  ejectment,  he  ought  to  have  given 
the  tenant  notice  to  quit.    But,  Lord  Mansfield  observed: 
'*  The  answer  given  to  that,  at  the  trial,  was,  that  the  posses- 
sion was  adverse,  and  therefore  no  notice  was  necessary;" 
and,  said  his  Lordship:  '^I  am  clearly  of  opinion,  that 
there  was  no  occasion  for  a  notice;  for  the  possession  of 
the  tenant  was  connected  with  that  of  the  landlord,  which 
was  adverse.**    That  case  is  precisely  in  point;  and  here 
the  tenants  received  notice  from  Chinn,  their  landlord,  to 
pay  rent  to  the  defendant,  which  they  accordingly  did;  and 
a  late  rule  of  all  the  Courts  requires  (ft),  that  the  defend- 
ant in  ejectment  must  specify  in  the  consent  rule  for  what 
premises  he  intends  to  defend;  and,  if  he  defend  as  land- 
lord, that  his  tenant  was,  at  the  time  of  the  service  of 
the  declaration,  in  the  possession  of  the  premises.    The 
defendant,  therefore,  as  landlord,  must  rely  upon  his  own 
title,  as  he  was  allowed  to  defend  with  a  view  to  protect 
that  title  alone. 

With  respect  to  setting  aside  the  verdict  for  the  lesson 
of  the  plaintiff  in  the  second  action,  and  entering  a  non- 
suit, on  the  ground  that  the  inquisition  on  thje  second 
elegit  was  void,  for  delivering  the  remainder,  instead  of  a 
moiety  of  the  moiety  of  Chinris  lands,  there  is  no  colour 
for  the  objection.  Both  the  judgments,  and  the  ele^U 
issued  thereon,  were  not  only  of  the  same  term,  but  were 
obtained  and  tested  on  the  same  day;  and,  as  they  were 
delivered  to  the  Sheriff  at  the  same  time,  the  inquisitions 


(a)Cowp.621.  Barn.  &  Aid.  196;  5  B.  Moore, 

(6)  Mich.  Term,    1820.      4       310. 
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on   both  were  properly  taken   together.      Although   in         1829. 
BumhamT.  Bayn^iitwas  held,  that,  upon  a  second  elegit , 
only  a  moiety  of  the  remaining  moiety  shall  be  extended; 
yet,  there,  a  moiety  of  the  land  was  first  extended  upon  the 
first  judgment,  and  after  such  judgment  all  the  residue  was 
extended.    There,  the  judgments  were  not  only  obtain- 
ed at  the  suit  of  different  plaintiffs,  but  at  different  times. 
So,  in  Huyi  ▼.  Cogan,  where  two  persons  recovered  se- 
verally, he  ^ho  had  the  first  judgment  first  sued  out  an 
elegii,  and  thereupon  had  the  moiety  of  the  lands  of  his 
debtor  delivered  to  him ;  and  afterwards  the  other  sued 
out  an  elegit;  and  it  was  held,  that  the  Sheriff  should  de- 
liver but  the  moiety  of  that  moiety  which  he  had  at  the 
time  of  the  writ  awarded.      Here,  however,  the  defend- 
ant had  the  whole  of  the  property  at  the  time  the  writs  of 
elegit  were  sued  out  and  delivered  to  the  Sheriff;  and, 
for  any  thing  that  appears  to  the  contrary,  the  judgments 
in  Bumham  v.  Bayne  and  Huyt  v.  Cogan^  might  have 
been  of  different  terms.     But  the  case  of  the  Attorney- 
General  V.  Andrew  (a)  is  an  authority  expressly  in  point. 
There,  a  creditor  had  obtained  two  judgments  in  the  same 
term,  and  sued  out  two  elegits  thereon ;  on  the  one  elegit, 
the  Sheriff  extended  one  moiety  of  the  land,  and  on  the 
other,  the  other  moiety ;  and  it  was  contended,  that  only 
a  moiety  could  be  extended  on  one  judgment,  and  a  moiety 
of  the  remaining  moiety  on  the  other.   But  the  Court  held 
the  execution  to  be  good;  and  Mr.  Baron  Parker  said, 
that  two  moieties  might  be  extended  upon  two  judgments^ 
and  cited  Creoles  case  (6);  and  Mr.  Baron  Nicholas  held 
the.  execution  to  be  well,  because  the  judgments,  being  of 
the  same  term,  were    of  equal  date;    and   Chief  Baron 
Steele  held  the  extents  well  executed,  because  both  judg- 
ments were  in  the  same  term,  which  is  but  one  day  in 

(«)  Hardres,  23.  ih)  Pasch.  13  Jac.  B.  C.  Rot.  121. 

li  u  J 
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1829.         law ;  and  Lord  Chief  Baron  Comynsg  in  referring  to  these 
three  cases,  draws  the  true  distinction,  and  says  (a):  *'  If 
two  have  judgment,  and  one  sues  an  elegit ,  and  has  a 
moiety,  and  afterwards  the  other  sues  an  elegit^  the  She- 
riff shall  deliver  but  a  moiety  of  the  residue;  yet,  if  both 
judgments  are  of  the  same  term,  which  ia  but  one  day  in 
law,  each  may  take  a  moiety  of  the  whole."     A  writ  of 
elegit  commands  the  Sheriff  to  deliver  to  the  plaintiff  a 
moiety  of  the  lands  of  which  the  defendant  ^as  seised  on 
the  day  judgment  was  given.     If,  therefore,  two  writs  of 
elegit,  he  delivered  to  the  Sheriff  together,  on  judgments 
obtained  on  the  same  day,  he  must  deliver  to  each  party 
an  equal  moiety  of  the  whole  of  the  lands  of  which  the  de- 
fendant was  then  seised  or  possessed. 

Mr.  Serjeant  Ludlow,  contra.  The  lessors  of  the  plain- 
tiff were  properly  nonsuited  in  the  first  action,  as  no  pre- 
vious notice  to  quit  was  proved  to  have  been  given  on  the 
tenants  or  occupiers  of  the  premises.  They  were  in  pos- 
session before  the  title  of  the  lessors  of  the  plaintiff  ac- 
crued, which  was  founded  on  the  judgments  upon  which 
the  writs  of  elegit  were  sued  out.  It  is  quite  clear,  that  the 
rights  or  interests  of  the  tenants  might  be  affected,  in  case 
the  lessors  of  the  plaintiff  recovered,  as  they  might  proceed 
to  execution  against  them.  Besides,  as  the  lessors  claim- 
ed through  CtUnfif  they  could  not  stand  in  a  better  situa- 
tion than  he  did ;  and,  as  those  who  occupied  under  him  were 
tenants  from  year  to  year,  he  could  not  have  ejected  them 
without  a  previous  notice  to  quit.  The  lessors  of  the  plain- 
tiff should,  at  all  events,  have  shewn  a  right  to  put  an  end  to 
the  existing  tenancy;  and  although  the  occupiers  might  have 
paid  rent  to  the  defendant,  yet  it  was  not  in  the  nature  of 
a  disclaimer,  as  Chinn  was  their  original  landlord,  and  be 

(a)  Com.  Dig,  tit.  •'  ExecutUm,"  C.  14. 
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gave  them  notice  that  he  had  disposed  of  all  his  interest  1829. 
in  the  premises  to  the  defendant.  Secondly,  the  inquisi- 
tion on  the  second  elegit  was  void,  as  the  Sheriff  returned 
tharhe  had  delivered  the  remaining  moiety  of  Chinns 
lands  to  the  lessors  of  the  plaintiff  in  the  second  action ; 
whereas,  he  should  have  delivered  but  one  half  of  that 
moiety;  for,  from  the  case  of  Hui/t  v.  Cogan  to  the  pre- 
sent day,  it  has  been  determined,  that,  if  two  persons 
have  separate  judgments  against  the  same  defendant, 
and  one  of  them  have  a  moiety  of  the  defendant's  lands 
delivered  to  him  upon  one  elegit,  the  other,  upon  suing 
out  a  second  elegit,  can  only  have  a  moiety  of  the  moiety 
which  remained  after  the  execution  of  the  first ;  and  the 
only  authority  to  the  contrary  is  that  referred  to  by  Chief 
Baron  Comyns,  in  Fitzherbert's  Abridgment  {a),  where 
the  compiler  expressed  his  astonishment  by  the  words 
"  quod  mirum  Jnit.^  In  Morris  v.  Jones,  a  moiety  of 
the  defendant's  lands  having  been  taken  to  satisfy  a  judg- 
ment under  one  elegit,  and  the  whole  of  the  remainder, 
instead  of  the  moiety  of  a  moiety,  under  a  second  elegit, 
it  was  held  that  the  latter  writ  was  a  mere  nullity, 
and  that  there  was  no  occasion  to  apply  to  the  Court 
to  set  it  aside.  Although,  in  the  Attorney-General  v. 
Andrew,  it  was  decided,  that  if  there  be  two  judgments 
and  two  writs  of  elegit  sued  out  during  the  same  term, 
a  moiety  of  the  defendant's  lands  may  be  delivered  under 
the  one,  and  the  remaining  moiety  under  the  other;  yet, 
there,  the  judgments  were  obtained  by  the  same  party;  and 
that  case  proceeded  on  the  principle,  that,  in  judgment  of 
taw,  the  whole  term  is  but  one  day.  In  Viners  Abridge 
meni  (fi).  Lord  Chief  Justice  Holt  said:  **  If  there  be  two 
judgments,  and  the  defendant  is  seised  of  twenty  acres, 
and  a  moiety  of  them  is  extended  upon  one,  and  an  ex« 
tent  goes  upon  the  other,  and  inquisition  thereupon  finds 

(//)  Tit.  «  Execution;'  pi.  137.        (6)  Tit.  "  Execution;'  M  (a)  4,  pf.  23. 
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1829.  him  seised  of  twenty  acres,  withoui  any  notice  of  tie/or- 
mer  extent,  and  hereupon  the  other  moiety  is  extended, 
this  is  well,  though,  in  truth,  a  moiety  of  the  remaining 
moiety  ought  to  be  extended ;  and  the  case  of  PuUen  v. 
Purbeck{a)y  is  referred  to  in  support  of  that  doctrine. 
Here,  however,  as  the  inquisition  on  the  second  elegit  re* 
.cited  the  inquisition  on  the  first,  the  Sheriff  thereby  ad- 
mitted that  he  had  notice  of  the  former  elegit^  and  accord- 
ingly stated,  that  a  moiety  of  all  the  defendant's  lands  bad 
been  already  extended  under  it;  the  Sheriff,  therefore, 
ought  only  to  have  delivered  to  the  creditors  under  the 
second  writ,  the  moiety  of  the  residue  of  the  lands,  the 
judgments  having  been  obtained,  and  the  writs  sued  out, 
at  the  instance  of  different  parties  and  separate  creditors. 

Lord  Chief  Justice  Best. — The  application  by  the  de- 
fendant^ to  set  aside  the  verdict  found  for  the  lessors  of 
the  plaintiff  in  the  second  action  of  ejectment,  is  founded 
on  the  objection,  that  the  inquisition  on  the  second  writ 
of  elegit  is  void,  on  the  ground  that  the  Sheriff  has  stated, 
that  he  had  delivered  to  the  lessors  of  the  plaintiff  in  that 
suit,  the  whole,  instead  of  the  moiety  of  the  second  moiety  of 
Chinns  lands;  the  inquisition  having  previously  recited 
that  the  first  or  other  moiety  of  such  lands  had,  on  the 
same  day,  been  extended  by  the  Sheriff,  and  delivered 
over  to  the  lessors  of  the  plaintiff  in  the  first  action.  Now, 
if  the  Sheriff  could  only  extend  and  deliver  a  moiety  of 
the  latter  moiety  to  the  lessors  of  the  plaintiff  in  the  second 
action,  the  objection  must  prevail,  and  a  nonsuit  be 
entered;  but  I  am  clearly  of  opinion,  that  there  is  no 
ground  whatever  for  this  objection,  as  the  lessors  of  the 
plaintiff  in  the  second  action,  had,  under  the  circumstances, 
a  right  to  have  the  whole  of  the  remaining  moiety  of 
Chinns  lands  delivered  to  them.      The  writ  of  elegit  is 

(fl)  12  Mod.  361. 
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given  by  the  statute  Westminster  Snd,  c.  18,  the  words         1B29. 
and  object  of  which  are  most  accurately  set  out  by  Lord 
Chief  BaTon  Comyns,  in  treating  of  execution  by  elegit, 
as  follows  (a):  **  Upon  judgment  or  recognizance,  sit  in 
eleciione  of  the  plaintiff,  quod  vicecomes  fieri  fadat  de 
terris  ei  caiallis,  eel  quod  liberet  omnia  eataUa  (exceptis 
bobms  et  qfris  earuetB)  et  medietatem  terrce  quousque  debi- 
iumfuerit  levatum  per  rationabile pretium  et  extentum.^'  It 
18  true,  that,  by  the  words  of  the  writ,  the  Sheriff  is  only  to 
take  a  moiety  of  the  lands.     But  the  question  is,  to  what 
time  do  those  words  relate.    I  am  of  opinion  that  they  re- 
late to  the  time  of  the  issuing  of  the  writ.     The  Sheriff 
must  take,  on  each  writ,  a  moiety  of  the  lands  which  the 
party  against  whom  the  writ  is  sued  out  is  possessed  of 
at  the  time  it  is  issued.     Now,  at  the  time  the  two  writs  in 
question  were  issued,  the  defendant  had  the  whole  of  the 
lands  as  found  under  the  inquisitions;  and  the  Sheriff 
had  a  right,  nay,  was  bound,  to  take  a  moiety  under  each 
writ     Under  the  first  elegit,  he  very  properly  took  and 
delivered  a  moiety  of  the  whole  of  the  lands,  and  the  other 
moiety  was  all  that  remained.     But  the  whole  of  the  pro- 
perty belonged  to  the  defendant  on  the  day  the  writs 
were  issued  and  delivered  to  the  Sheriff;  and  although  se- 
veral cases  might  have  been  cited  to  shew,  that  the  Sheriff 
could  only  take  a  moiety  of  the  remaining  moiety,  if  the 
second  elegit  had  been  sued  out  at  the  instance  of  a  differ- 
ent creditor  in  a  subsequent  term,  yet,  as,  in  this  case,  both 
judgments  were  signed,  and  both  writs  were  actually  issued 
on  one  and  the  same  day,  the  Sheriff  might  take  a  moiety 
under  each,  as  the  defendant  was  then  in  the  possession  of 
the  whole  of  the  property.     This  appears  not  only  to  be 
consistent  with  principle  and  common  sense,  but  in  accord- 
ance with  previous  authorities ;  and  there  appears  to  be  no 

(a)  Tit.  *' £rff /i/w/i,"  (C.  H) 
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1829.  difference  whether  the  writs  be  sued  out  at  the  instance  of 
the  same  or  of  different  plaintiffs,  provided  they  be  dated 
on  the  same  day,  or  have  relation  to  the  same  term;  and 
here  it  appears  that  both  the  writs  were  not  only  dated 
and  tested,  but  delivered  to  the  Sheriff  to  be  executed, 
on  the  same  day:  so,  the  judgments  on  which  the 
writs  were  founded,  were  both  signed  on  the  same  day, 
and  the  inquisitions  were  afterwards  taken  together.  If, 
therefore,  it  was  the  duty  of  the  Sheriff  to  take  a  moiety 
of  what  the  defendant  was  possessed  of,  under  each  writ, 
at  the  time  it  issued,  he  would,  of  course,  take  one  moiety 
under  the  one  writ,  and  the  remaining  moiety  under  the 
other.  This  is  the  conclusion  to  which  I  should  have  ar- 
rived, if  I  had  been  referred  to  no  previous  authority  on 
the  subject.  The  cases  of  Hufft  v.  Cogan^  and  Bumham  r. 
Bayncy  are  both  referred  to  by  Lord  Chief  Baron  Comyntt 
who,  with  his  usual  accuracy,  deduces  the  principle  from 
them  to  be,  that,  if  two  persons  have  judgment,  and  one 
sues  an  elegit ^  and  has  a  moiety,  and  afterwards  the  other 
sues  an  elegit ^  the  Sheriff  shall  deliver  but  a  moiety  of  the 
residue;  yet,  that,  if  both  judgments  are  of  the  same  term, 
which  is  but  one  day  in  law,  each  may  take  a  moiety  of  the 
whole;  and  he  refers  to  the  case  of  the  Atlomey-Generd 
V.  Andrew,  as  supporting  that  distinction.  That  case, 
therefore,  must  be  considered  as  an  authority,  and  appears 
to  me  to  be  expressly  in  point;  and,  as  it  was  approved  of 
by  Chief  Baron  Comyns,  we  may  now  take  it  as  our  guide, 
especially  as  it  is  accordant  to  justice,  and  in  conformity 
with  the  terms  of  the  writ,  and  the  statute  on  which  it  is 
founded.  The  rule,  therefore,  for  setting  aside  the  ver- 
dict found  for  the  lessors  of  the  plaintiff  in  the  second 
action,  must  be  discharged ;  and,  as  the  question,  whether 
the  tenants  or  occupiers  were  entitled  to  a  notice  to  quit, 
in  the  first  action,  embraces  a  point  of  practice,  we  will 
take  time  to  consider  of  it. 
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'   Mr.  Justice  Park,  and  Mr.  Justice  Burrough,  con-         IS29. 
curred. 


Mr.  Justice  Gaselee. — There  can  be  no  doubt  but  that 
the  merits  in  both  causes  were  with  the  plaintiffs;  and  1  C'kbbd* 
wished,  at  the  trial,  that  all  the  objections  should  be 
brought  before  the  Court.  It  was  said,  that,  as  the  writs 
of  elegit  were  sued  out  on  distinct  judgments,  by  different 
parties,  the  Sheriff  could  only  taie  the  moiety  of  the  re- 
maining moiety  of  the  defendant's  property,  under  the 
second,  a  moiety  of  the  whole  having  been  extended  and 
delirered  under  the  first.  But  I  can  find  no  distinction 
between  elegiis  sued  out  on  two  or  more  judgments  at  the 
suk  of  the  same  plaintiffs,  and  elegiis  on  several  judgments 
issued  at  the  instance  of  several  plaintiffs,  provided  such 
writs  be  sued  out  at  the  same  time,  on  judgments  obtained 
in  the  same  term ;  for,  if  a  party,  who  lends  money,  takes 
two  several  warrants  of  attorney  from  the  borrower,  the 
one  for  a  part,  and  the  other  for  the  residue  of  the  sum 
advanced,  and  enter  up  two  several  judgments  thereon  of 
the  same  term,  it  seems  that  he  may  take  the  whole  of  the 
defendant's  lands  under  them  (a);  and,  if  he  may  do  so,  I 
see  no  reason  if  two  parties  obtain  judgments,  and  sue 
out  writs  of  elegit  thereon,  on  the  same  day,  why  the 
Sheriff  may  not  take  a  moiety  of  the  lands  under  the  one, 
and  the  remaining  moiety  under  the  other.  If  the  case 
referred  to  in  Fitzherherts  Abridgment  could  be  con- 
sidered as  an  authority  standing  by  itself,  and  there  were 
no  other  subsequent  decision,  the  question  would  require 
great  consideration;  but  the  case  of  the  Attorney-General 
V.  Andrew^  appears  to  me  to  be  expressly  in  point,  and 
which  has  been  since  recognized  by  several,  if  not  all, 
our  text  writers,  as  establishing  the  principle,  that,  if  a 
defendant  acknowledge  two  judgments  to  a  plaintiff,  and, 

(a)  Sec  Gilbert  on  fixecutions,  55-6. 
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in  the  same  term,  he  take  out  two  elegits^  he  may  have  a 
moiety  of  the  defendant's  lands  delivered  to  him  on  the  onci 
and  the  other  moiety  on  the  other,  and  is  not  restrained  to 
a  moiety  of  a  moiety  on  the  latter  writ,  for  that,  in  judg- 
ment of  law,  the  whole  term  is  but  one  day;  and  I  cannot 
distinguish  that  from  a  case  where  two  judgments  are  sued 
out  at  the  instance  of  several  plaintiffs,  provided  such 
judgments  be  obtained,  and  the  writs  of  elegit  thereon  be 
sued  out,  on  the  same  day,  and  in  the  same  term.  In 
Tidd*s  Practice  {a),  the  distinction  is  thus  taken,  vix.  that 
if  ^.  and  jB.  recover  several  judgments  against  C,  of  dj^- 
f event  terms,  and  A.  sue  out  an  elegit^  and  have  a  moiety  of 
C^9  lands  delivered  to  him,  and  then  JB.  sue  out  an  elegiA^ 
the  Sheriff,  it  seems,  can  only  extend  a  moiety  of  the  remain- 
ing lands.  And  for  that  Croke  Elizabeth  (6),  Hardres  (e), 
BacofCs  Abridgment  (d\  and  Gilbert  on  Executions  {e\  are 
cited,  and  a  reference  is  also  made  to  Patch  on  Mortga- 
ges (/).  But  that,  if  ^.  have  two  judgments  against  C.  €f 
the  same  term,  and  take  out  two  etegits^  on  the  one,  he  may 
have  a  moiety  of  the  whole,  and,  on  the  other,  the  other 
moiety,  and  is  not  restrained  on  the  latter  to*  a  moiety  of  the 
moiety;  for,  in  judgment  of  law,  the  whole  term  is  but  as 
one  day ;  and  for  that  Hardres  (g)  is  cited.  Mr.  Impey^ 
in  his  Office  of  Sheriff ^  also  refers  to  the  case  of  the  At- 
torney-General V.  Andrew  J  as  establishing  the  doctrine  for 
which  it  has  been  now  cited.  By  the  writ  of  elegit^  the 
Sheriff  is  commanded  to  deliver  to  the  plaintiff  all  the 
goods  of  the  defendant  in  his  bailiwick,  and  also  a  moiety 
of  all  his  lands  and  tenements,  whereof,  on  the  day  judg- 
ment was  given,  or  ever  afterwards,  the  defendant,  was 
seised.  Now,  the  Sheriff  would  have  been  guilty  of  a 
neglect  of  duty,  if  he  had  not  returned  the  whole  of  the 
lands  the  defendant  had  on  the  day  the  two  judgmcBts 

(«)  9th  Edit.  f)3().  (</)  Vol.  2,  350  (/)  293,  294. 

[h)  483.  (f)  55,  5fi.  (^0  23. 

(c)  23,  27. 
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were  signed;  and,  as  the  writs  o{ elegit  \f ere  issued  on  that 
day«  the  Sheriff  was  right  in  extending,  under  each  writ,  a 
moiety  of  what  the  defendant  was  then  seised  of.  The 
rule,  therefore,  in  the  second  action,  must  be — 

Discharged. 
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Lord  Chief  Justice  Best  now  said,  that,  in  the  first 
ejectment,  there  could  be  no  doubt  but  that  the  merits  of 
the  cause  were  with  the  lessors  of  the  plaintiff;  that  the 
rule  for  setting  aside  the  nonsuit  must  be  made  absolute ; 
and  that  there  must  be  a  new  trial,  the  costs  to  abide  the 

event. 

Rule  absolute  accordingly  (a). 


Saiurdaj/, 
Feb.  7th. 


(fi)  The  effect  of  thb  decision      tenants  in  possession  was  unne- 
is,  that  the  notice  to  quit  to  the      cessary. 


Hudson  v.  Revett.  Saturdai/, 

Feb.  7ih. 

X  HIS  was  an  issue  directed  by  this  Court  in  the  last  The  defendant, 
Trinity  Term,  to  try  whether  certain  deeds  of  lease  and  |*„^pg,~"for*^ 
release,  bearing  date  the  ^5th  and  S6th  of  Novembevy  debt,  at  the  suit 

of  the  plaintiff 
and  another  cre- 
ditor, executed  deeds  of  lease  and  release,  and  also  an  accompanying  deed  of  trust,  by  which  he 
eonveyed  all  his  property  to  the  plaintiff,  in  trust  to  sell  for  the  benefit  of  the  de&ndant's  creditors, 
the  surplus,  if  any,  to  be  paid  to  the  defendant.  The  deeds  also  contained  a  covenant  for  the  de- 
fendant and  his  wife  to  levy  a  fine  to  enure  to  the  uses  of  the  trust  deed ;  and  the  trustee  was,  in 
the  fiftt  plaoe,  to  pay  and  defray  all  the  costs  and  expenses  of  executing  the  deeds.  At  the  dme 
of  the  execution  by  the  defendant,  a  blank  was  left  in  the  trust  deed,  for  the  amount  of  the  sum  due 
to  the  creditor  at  whose  suit  the  defendant  was  in  custody;  and  the  amount  having  been  ascertained 
by  Toacbert  produced  by  the  defendant,  the  blank  was  filled  up  on  the  following  day,  in  his  presence 
and  with  his  assent.  He  afterwards  recognized  and  confirmed  the  deeds,  by  joining  hb  wife  in 
levying  the  fine,  and  desiring  his  tenants  to  pay  tlie  rents  to  the  plaintiff: — HeU,  that  the  deed  of 
trust  was  valid,  although  the  blank  was  not  filled  up  until  after  the  execution. 

On  an  issue  directed,  by  the  Court  of  Ommon  Pleat,  to  try  whether  the  deeds  were  valid  or  not, 
the  attorney  who  prepared  them  on  the  retainer  of  the  trustee,  was  held  to  be  a  competent  witness 
to  prove  the  execution  by  the  defendant,  and  the  filling  up  the  blank  in  question,  altbongh  the  wit- 
ness was  a  party  to  the  trust  deed,  and  was  entitled  to  his  costs  for  preparing  the  instruments,  and 
although  he  was  a  party  in  another  suit,  where  his  defence  rested  upon  the  trust  deed. 

Where  deeds  of  lease  and  release,  and  a  deed  of  trust,  conveying  property  for  the  benefit  of  cre- 
ditors, form  but  one  transaction  or  assurance,  the  lease  and  release  do  not  require  an  ad  valorem 
stamp,  as  they  foil  wtthm  the  exception  of  a  conveyance  for  the  benefit  of  creditors,  in  the  statute 
55  G.  3,  c.  184,  sched.  part  1,  tit  Mortgage. 
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1829.  18^5,  and  an  accompanying  deed  of  trusty  dated  on  the 
latter  day,  were  the  deeds  of  the  defendant;  and,  if  so, 
whether  they  had  been  obtained  from  him  by  fraud,  covin, 
or  misrepresentation. 

At  the  trial,  before  Mr.  Justice  Holroyd^  at  the  last 
Assizes  for  the  county  of  Suffolk^  it  appeared,  that,  by 
the  deeds  in  question,  the  defendant  conveyed  all  his 
estates  in  the  county  o(  Suffolk  to  the  plaintiff,  upon  tnut 
for  the  benefit  of  the  defendant*s  creditors,  and,  among 
others,  to  secure  certain  debts  due  from  him  to  the  plain- 
tiff and  one  Mills.  By  the  deeds  of  lease  and  release 
(after  reciting  certain  debts  and  incumbrances),  the  de- 
fendant's estates  were  conveyed  to  the  plaintiff,  in  tnut 
for  sale,  and  that  he  should  stand  possessed  of  all  monies 
arising  therefrom,  upon  certain  trusts,  to  be  declared  in  a 
deed  to  be  executed  immediately  after  the  execution  of 
the  deeds  of  lease  and  release:  and,  by  the  terms  of  the 
deed  of  trust,  the  plaintiff,  as  trustee,  was,  in  the  first 
place,  to  pay  and  defray  the  costs,  charges,  and  expenses 
of  all  parties  thereto,  attending  the  preparing,  settling, 
completing,  and  executing  the  deed  of  trust,  and  the  sere- 
ral  indentures  of  lease  and  release  therein  referred  to; 
and,  in  the  next  place,  to  pay  to  one  Robert  Browne j^ 
party  to  the  deed  of  trust,  all  costs,  charges,  and  expenses, 
which  should  be  incurred  or  sustained  in  making  and  com- 
pleting the  sale  of  the  estates,  of  which  he,  Browne^  was 
to  be  the  receiver  and  manager.  There  was  an  ultimate 
trust,  as  to  the  surplus,  if  any,  of  the  monies  arising  from 
the  sale  of  the  estates,  after  the  payment  of  debts,  in 
favour  of  the  defendant.  The  deeds  of  lease  and  release 
also  contained  a  covenant  on  the  part  of  the  defendant 
and  his  wife,  to  levy  a  fine  to  the  plaintiff,  to  enure  to 
the  intents  and  purposes  of  the  trust  deed.  Browne  was 
called  as  a  witness,  and  on  his  stating  that  he  was  the  atto^ 
ney  who  prepared  the  de«ds,  and  that  he  was  a  party  to  the 
deed  of  trust,  and  had  acted  under  it,  his  testimony  was 
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objected  to,  on  the  grounds,  that  he  had  an  interest  to  sup-  1829. 
port  the  deeds,  for  the  purpose  of  being  pud  his  costs  for 
preparing  them ;  or  that,  at  all  events,  he  had  an  equitable 
claim  on  the  monies  arising  from  the  sale  of  the  estates,  to 
defray  the  expenses  attending  such  sale.  Besides,  he  was 
made  a  co-defendant  in  an  action  of  trespass  brought  by  J?e- 
veiif  the  present  defendant,  for  breaking  open  and  entering 
a  chapel,  of  which  he,  Browne,  had  taken  possession,  under 
the  terms  of  the  trust  deed  (a).  The  learned  Judge,  how- 
ever, was  of  opinion,  that,  as  the  plaintiff,  as  trustee,  was  li- 
able to  pay  Browne  personally,  having  retained  and  employ- 
ed him  to  prepare  the  deeds,  the  latter  must  be  considered 
as  hia  agent  for  that  purpose ;  and  that  Browne's  testimony 
was  admissible,  although  he  might  have  an  interest  in  prov- 
ing the  due  execution  of  the  trust;  that  the  deeds  did  not 
give  Browne  a  higher  security  for  his  costs ;  and,  therefore, 
that  they  could  not  be  used  in  evidence  in  support  of  his  claim 
on  the  plaintiff  for  such  costs.  The  learned  Judge  also 
said,  that  he  could  not  take  into  consideration  the  nature  of 
Browne* s  equitable  claim  on  the  estates,  or  the  effect  of  his 
being  made  a  co-defendant  in  a  former  action .  His  evidence 
was  accordingly  admitted.  Browne  then  stated,  that,  on 
the  14th  November,  1825,  he  was  employed,  as  an  attor- 
ney, on  the  part  of  the  plaintiff  and  Mills,  creditors  of  the 
defendant,  to  prepare  certain  deeds,  by  which  the  estates 
of  the  latter  were  to  be  conveyed  to  the  plaintiff,  in  trust 
to  sell,  for  the  payment  of  the  defendant's  debts;  that  he 
accordingly  prepared  drafts  of  the  deeds  in  question;  and 
that,  on  the  S4th  November,  he,  accompanied  by  Mills, 
went  to  the  King's  Bench  prison,  where  the  defendant 
was  confined  at  the  suit  of  tbe  plaintiff  and  Mills;  that 
the  drafts  of  the  deeds  were  then  read  over  to  the  defend- 
ant in  the  presence  o{  Mills;  and  that,  after  certain  alter- 
ations had  been  made  in  the  drafts,  they  were  signed  by 

(a)  See  Rtvett  y.  Browne  and  Others,  ante,  p.  12. 
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1829.         the  defendant  and  Mills;  that,  on  Monday ^  the  ^th  ^o- 
vember  foUowingi  Browne,  accompanied  by  a  late  derk  of 


'  ■  V 

Hudson 


V.  hia,  again  went  to  the  prisont  and  took  the  deeds  in  ques- 

Rbvett 

tion,  which  had  been  engrossed  verbatim  from  the  drafts, 
for  the  purpose  of  having  them  executed  by  the  defendant; 
that,  on  his  being  told  that  they  corresponded  with  the 
drafts,  he  said  that  there  was  no  occasion  to  have  them 
read  over  to  him ;  that  blanks  were  left  in  the  deed  of 
trust,  for  the  amount  of  sums  due  from  the  defendant  to 
his  creditors,  which  were,  previou<tIy  to  its  execution,  fiUed 
up,  with  the  exception  of  the  amount  of  the  debt  claimed 
by  MillSf  who  was  then  present,  and  produced  an  account 
stating  that  the  defendant  was  indebted  to  him  iaa  sum  ez« 
ceeding  16,0001,;  that  the  defendant  disputed  this  amount, 
and  produced  a  counter  account,  reducing  MilWs  debt  to 
14,858/.  8s.  8jdl,  and  said  that  he  had  vouchers  to  confirm 
such  account,  which  he  undertook  to  produce  on  the  fol- 
lowing day ;  that  it  was  then  agreed  that  blanks  should  be 
left  in  the  trust  deed  for  MiUs^s  debt,  subject  to  the  pro- 
duction of  such  vouchers,  and  that  they  should  be  filled 
up  when  they  were  produced ;  that  Mills  and  the  defend- 
ant then  executed  the  deeds,  leaving  blanks  at  four  several 
places  in  the  trust  deed,  for  the  insertion  of  the  sum  due 
to  Mills  when  ascertained;  and  that  the  defendant  request- 
ed that  it  might  be  done.     The  testimony  of  Browne  was 
confirmed,  as  to  these  facts,  by  his  late  clerk,  who  accom- 
panied him  to  the  King's  Bench,  and  attested  the  execu- 
tion of  the  deeds,  and  who  was  the  only  person  present, 
with  the  exception  of  £rofm^,  the  defendant,  and  Aft/&> 
Browne  then  proceeded  to  state,  that,  on  the  followiog 
day,  viz.  the  29th  November,  he  and  MiUs  again  called  on 
the  defendant,  at  the  King's  Bench  prison,  when  the  lat- 
ter produced  the  vouchers  above  referred  to,  on  which  a 
balance  was  struck ;  that  the  amount  of  Mills's  debt  was 
agreed  to  both  by  him  and  the  defendant ;  that  the  witness 
Browne  then  filled  up  the  blanks  in  the  trust  deed  with 
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the  above  sum  of  14,858/.  8s.  8^.;  and  then  left  the  1829. 
prison,  and  took  away  all  the  deeds  with  himi  for  the 
purpose  of  having  them  executed  by  the  plaintiff  and  the 
other  necessary  parties.  But  it  appeared  that  the  plaintiff 
did  not  execute  the  trust  deed  until  the  latter  end  of  De^ 
cember  following. 

A  letter  written  by  the  defendant  to  Moss^  one  of  his 
tenants,  dated  the  29th  November^  1825,  was  then  given 
in  evidence.     It  was  as  follows: 

**  Sir, — Having  this  day  executed  to  Mr.  Thomas  Hudson 
(the  plaintiff),  a  conveyance  of  all  my  estates  and  heredi* 
taments,  in  trust  for  the  purpose  of  satisfying  various 
charges  and  incumbrances  on  my  property,  I  write  to  de- 
sire that  you  will  in  future  pay  your  rents  to  the  said 
Thomas  Hudson^  or  his  appointed  receiver,  whose  receipt 
will  be  a  sufficient  discharge.'* 

Similar  letters,  dated  on  that  day,  were  proved  to  have 
been  sent  to  all  the  other  tenants;  and  a  letter  was  put  in, 
written  by  the  defendant  to  the  steward,  requesting  him 
to  deUver  over  the  court-rolls  and  books  of  the  manor  to 
Browne^  assigning  as  a  reason,  that  it  had  been  conveyed 
by  him  (the  defendant)  to  the  plaintiff,  for  whom  Browne 
was  the  attorney.  It  also  appeared,  that,  shortly  after  the 
execution  of  the  deeds,  the  defendant  was  discharged  from 
prison,  the  plaintiff  and  Mills  having  executed  releases  of 
their  demands  on  him;  that,  in  the  latter  end  oi December 

.  following,  the  defendant's  wife  executed  the  deeds  in  his 
presence;  and  that  a  fine  was  levied  by  them  in  Hilary 
Term,  1826,  to  enure  to  the  uses  of  the  trust  deed.  A 
witness  of  the  name  of  Chapman  also  proved,  that,  in  Z)e- 
cember,  1825,  he  saw  the  defendant  at  one  of  his  tenants' 
houses  in  Suffolk,  and  that  he  told  him  that  he  had  assign- 
ed his  estates  to  the  plaintiff;  that  the  defendant  was  then 

•  reading  a  deed,  which  he  said  was  a  copy  of  that  which  he 
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1829.  had  executed;  that  he  had  obtained  time  by  it;  and  that 
he  had  produced  vouchers  by  which  he  had  reduced3ft/b*f 
debt  from  upwards  of  IS^OOO/.  to  14^885/. 

No  witnesses  were  called  for  the  defendant  j  nor  was  any 
evidence  offered  on  his  behalf.  But  it  was  objected  for 
him — Firsii  that,  where  a  deed  between  several  parties  u 
executed  by  them,  and  a  blank  is  left  in  a  matenal  part, 
although  it  be  afterwards  filled  up  with  the  concurrence  of 
all  the  parties  interested,  it  is  no  longer  the  deed  of  the 
executing  parties,  but  b  altogether  a  void  instrument;  and 
that,  as  blanks  were  left  in  the  trust  deed  for  the  amount 
of  the  sum  due  to  MiBs,  at  the  time  of  the  executicm  bj 
the  defendant,  the  deed  was  void  as  against  him,  although 
the  amount  was  afterwards  inserted  with  his  consent;  and 
that  parol  evidence  of  his  assent  to  such  alteration,  after 
the  execution,  was  inadmissible;  for,  in  BuUer^s  NisiPnus, 
it  is  said  (a),  ''  If  there  be  blanks  left  in  an  obligation,  in 
places  material,  and  filled  up  afterwards  by  the  assent  of 
parties,  yet  is  the  obligation  void,  for  it  is  not  the  same 
contract  that  was  sealed  and  delivered :  as,  if  a  bond  were 
made  to  C  with  a  blank  left  after  for  his  christian  name, 
and  for  his  addition,  which  is  afterwards  filled  up.**  Se- 
condly,  that,  as  the  deeds  of  lease  and  release  conveyed  the 
legal  estate  to  the  plamtiff,  to  sell,  and  out  of  the  produce 
to  pay  the  debts  and  incumbrances,  they  required  an  ai 
valorem  stamp  within  the  statute  55  Geo.  d,  c.  184,  Sched. 
Part  1,  tit  Mortgage,  by  which  "  any  conveyance  of  lands, 
estate,  or  property  whatsoever,  in  trust  to  be  sold,  or  other- 
wise converted  into  money,  which  should  be  intended  only 
as  a  security,  and  should  be  redeemable  before  the  sale  or 
other  disposal  thereof,  either  by  express  stipulation  or 
otherwise,  must  be  stamped  with  a  progressive  duty.* 
And,  as  the  trust  deed  was,  under  the  circumstances,  void, 
the  exception  as  to  a  conveyance  foi:  the  benefit  of  credi- 

[a)  7th  Edit,  hy  Bridgman,  267- 
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tors  generally  who  should  exceed  five  in  number,  could  not   ;     1829. 
apply  to  the  deeds  of  lease  and  release,  as  they  were  not      ^*"*'' 

,  ...  Hudson 

named  therein ;  and  although,  where  several  distinct  deeds  v. 

or  instruments  made  at  the  same  time,  or  for  one  and  the 
samepurpose,  shall  be  chargeable  only  with  one  stamp; 
yet,  where  the  instruments  are  to  operate  as  a  convey- 
ancei  either  by  way  of  mortgage,  or  in  trust  for  sale,  an 
ad  naiorem  stamp  is  necessary. 

The  learned  Judge  told  the  Jury,  that  the  only  question 
for  their  consideration  was,  whether  the  deeds  of  lease  and 
release,  and  the  accompanying  deed  of  trust,  all  of  which 
were  actually  executed  by  the  defendant  on  the  S8th  Novem- 
ber, 18S5,  were  his  deeds,  and,  if  so,  whether  either,  or  which 
of  them,  had  been  obtained  by  fraud  or  misrepresentation ; 
that  no  substantial  ground  of  objection  had  been  raised  to 
the  deeds  of  lease  and  release,  which  conveyed  the  estate  to 
the  plaintiff  upon  certain  terms  declared  in  the  trust  deed ; 
that,  although  it  had  been  said  that  that  deed  was  void, 
on  account  of  the  blanks  left  for  the  insertion  of  the  sum 
due  from  the  defendant  to  MiUs,  on  the  authority  of  a 
passage  in  Butler's  Nisi  Prius^  yet  it  did  not  appear  there 
that  the  blanks  were  filled  up  in  the  presence  of  i/ie party; 
and  that,  if  it  were  done  in  his  absence,  and  the  instrument 
had  not  been  shewn  him  subsequently  to  the  execution, 
there  could  have  been  no  re-delivery ;  but  that,  if,  in  such 
a  case,  there  was  that  which  amounted  to  a  re-delivery,  or 
any  circumstances  to  shew  that  the  party  meant  that 
the  deed  should  be  acted  upon  in  its  altered  state,  and 
that  the  alterations  were  made  in  the  presence  and  with  the 
assent  of  the  party,  it  would  amount  to  a  re-delivery,  and 
the  deed  would  be  his,  as  his  subsequent  assent  to  the  alter- 
ations in  his  presence  would  be  equivalent  to  a  re-delivery ; 
for,  in  Goodright  d.  Carter  v.  Straphan{a),  where  a  feme 
covert  delivered  a  deed   during  her  husband's  life-time, 

(rt)  Co\vp.  201. 
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1829.         which  was  void,  and  re-delivered  the  deed  after  his  death, 
'T^^''     ^      it  was  held  to  be  a  sufficient  confirmation  of  such  deed,  so 

Hudson  ^  ' 

V.  as  to  bind  her,  without  its  being  re-exiecuted  or  re-attested; 

as  certain  circumstances  might  of  themselves  be  equiva- 
lent to  a  re-delivery,  so  as  to  render  the  deed  operative, 
in  point  of  law.  And  Lord  Mansfield^  after  referring  to 
Perkins  (a),  said,  '*  The  question  b,  whether  curcum- 
stances  may  not  be  equivalent  to  a  delivery,  without  actual 
delivery?  Lord  Coke,  in  his  commentary  on  LUileUm, 
says  (6):  ''As  a  deed  may  be  delivered  to  the  party 
without  words,  so  a  deed  may  be  delivered  by  words, 
without  any  act  of  deUvery."  So,  here,  the  only  ques- 
tion was,  whether  the  facts,  as  proved  by  JBrotrar, 
amounted  to  a  re-delivery.  The  deed  of  trust  was  a 
valid  deed,  although  blanks  for  the  sum  due  from  the 
defendant  to  Mills,  were  left  in  it  at  the  time  of  the  exe- 
cution ;  for  it  was  then  agreed  and  assented  to  by  the  de- 
fendant that  the  blanks  should  be  filled  up  when  the 
amount  of  the  debt  was  ascertained ;  and  the  sum  was  not 
inserted  at  the  time,  because  the  defendant  himself  claimed 
a  deduction;  and  on  the  following  day,  he  having  produc- 
ed certain  vouchers,  which  be  had  undertaken  to  do,  the 
deduction  was  allowed,  and  the  sum  was  inserted  accord- 
ingly in  his  presence,  and  with  his  assent.  The  deeds 
were  afterwards  taken  away  by  Browne,  who  acted  as  the 
attorney  for  all  parties,  for  the  purpose  of  their  being  exe- 
cuted by  others;  and  the  defendant  himself  afterwards  saw 
his  wife  execute  them,  and  actually  joined  with  her  in  k- 
vying  a  fine  to  enure  to  the  purposes  of  the  trust  deed. 
And,  not  only  this,  but,  on  the  day  the  sum  was  inserted 
in  the  trust  deed,  he  wrote  to  his  tenants  desiring  them  to 
pay  their  rents  to  the  plaintiff*,  to  whom  he  said  he  had 
conveyed  his  estates  in  trust  for  certain  purposes,  thereby 
recognising  and  confirming  the  deed  of  trust,  and  treating 

(«)  Section  164.  {b)  Page  36. 
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it  as  a  valid  instrument.  The  question,  then,  is,  did  not  1B29. 
these  facts  amount  to  a  confirmation  of  the  deed  ?  The 
learned  Judge,  eventually,  intimated  it  as  his  opinion,  that, 
unless  the  Jury  disbelieved  the  evidence  adduced  for  the 
plaintiff,  there  was  abundant  ground  for  them  to  consider 
that  the  deeds  were  the  deeds  of  the  defendant,  and  that 
there  was  no  evidence  whatever  to  shew  that  either  of 
them  had  been  obtained  by  fraud  or  covin;  that,  if  they 
had  been,  it  was  incumbent  on  the  defendant  to  have  prov- 
ed it,  or  it  should  have  been  shewn  on  cross-examination  of 
the  plaintiff's  witnesses. 

The  Jury  found  that  the  deeds  were  the  deeds  of  the 
defendant,  and  that  the  execution  of  them  had  not  been 
obtained  by  any  fraud,  covin,  or  misrepresentation:  and 
they  accordingly  gave  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Wildcy  in  the  last  Term,  obtained  a  rule 
fdsi^  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  grounds — Fir  at  ^  that  Browne  was  improperly 
admitted  as  a  witness.  Secondly ^  that  the  deeds  of  lease 
and  release  ought  to  have  had  an  ad  valorem^  and  not  a  com- 
mon deed  stamp ;  and  also  that  the  deed  of  trust  ought  to 
have  had  a  new  stamp  when  the  blanks  were  filled  up,  as  it 
had  been  completely  executed  by  MiUs  and  the  defendant 
on  the  preceding  day — and.  Lastly^  that  there  was  no  evi- 
dence of  a  re-delivery  or  re-execution  of  the  latter  deed  by 
the  defendant;  that  a  re-delivery  could  not  be  presumed; 
and  that,  although  it  might  have  been  proved,  or  inferred  by 
the  subsequent  acts  of  the  party,  yet  here,  there  was  suflS- 
cient  evidence  to  rebut  that  presumption,  as  the  deed  was 
never  in  the  possession  of  the  defendant,  but  remained  in 
the  custody  of  Browne^  who  held  it  adversely  to  the  de- 
fendant's interest;  and  it  was,  at  all  events,  void,  as  it  was 
altered  materially  by  the  blanks  having  been  filled  up  after 
it  had  been  executed  by  the  defendant  and  Mills  on  the 
previous  day,  when  it  was  a  complete  and  perfect  deed. 

xx2 
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1829.  Mr.  Serjeant  Storks,  and   Mr.  Serjeant  Russell,  now 

shewed  cause, — The  Jury  have,  in  point  of  fact,  expressly 
V.  negatived  fraud  or  covin  in  the  execution  of  either  of  the 

deeds  in  question.  The  only  point,  then,  is,  whether,  from 
what  took  pkce  at  the  time  of  the  execution,  on  the  2Sih 
November 9  coupled  with  the  subsequent  acts  of  the  parties, 
the  trust  deed  can  be  considered  as  void ;  or  whether  it  is 
now  open  to  the  defendant  to  impeach  its  validity.  The 
blanks  would  have  been  filled  up  previously  to  or  at  the 
time  of  the  execution,  if  they  had  not  been  left  at  the  instance 
of  the  defendant  himself;  they  remained  for  his  benefit 
alone,  and  he  not  only  fixed  the  time  when  they  should  be 
filled  up,  but  expressed  his  assent  to  the  inserticm  of  the 
sum  due  to  Mills,  which  was  established  by  the  defend- 
ant's own  vouchers;  and,  as  he  confirmed  all  the  deeds 
by  several  subsequent  acts,  it  must  be  now  assumed,  not 
only  that  the  blanks  were  filled  up  with  his  assent,  but 
according  to  the  previous  intention  and  express  under^ 
standing  of  the  parties:  and,  if  so,  there  was  no  material 
alteration  of  the  deed,  but  merely  a  completion  of  it.  This 
case,  therefore,  may  be  distinguished  from  those  where 
alterations  or  interlineations  were  made  after  an  execution 
of  the  instrument  by  all  the  contracting  parties,  if  the  per- 
son to  be  bound  be  not  present,  or  do  not  express  his  as- 
sent  at  the  time  of  such  alterations.  The  acts  of  the 
parties  manifestly  shew  that  the  trust  deed  was  only  in 
Jieii  at  the  time  of  the  meeting  on  the  28th  November,  and 
that  it  was  not  to  be  completed  until  the  following  day; 
and,  if  so,  it  must  be  considered  still  to  remain  the  deed  of 
the  parties,  although  it  were  not  actually  re-delivered  or 
re-executed  by  the  defendant  after  the  blanks  were  filled 
up.  In  Coke  Littleton  it  is  said  (a) :  '^  That,  as  a  deed 
may  be  delivered  to  the  party  without  words,  so  may  a  deed 
be  delivered  by  words,  without  any  act  of  delivery.'*    In 

(o)  Page  36  a. 
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Thoroughgoods  case  (a),  where  one  party  said  to  another,  1829. 
"  Here,  I  deliver  you  this  writing,"  it  was  held  to  be  a  good  tt  / 
delivery  thereof  to  take  effect  as  a  deed .  Here,  too,  until  _  v. 
the  blanks  were  filled  up,  the  trust  deed  must  be  considered 
as  being  in  the  custody  of  Braume^  as  an  escrow :  and,  ac- 
cording to  the  case  of  Goodright  v.  Straphan,  itis  evident 
that  circumstances  alone  may  be  equivalent  to  a  re-delivery. 
Although  a  dictum  is  there  cited  from  Perkins,  that,  "  if 
a  man  in  prison  make  a  deed,  and  deliver  the  same  as  his 
deed,  and  afterwards,  when  he  is  at  large,  deliver  again 
the  same  deed  as  his  deed,  which  he  delivered  before  as 
his  deed,  this  second  delivery  is  void  ;**  yet  it  must  be  as- 
sumed that  there  the  deed  was  a  perfect  deed  at  the  time 
of  the  first  delivery :  whilst  here,  the  trust  deed  was  incom- 
plete until  certain  blanks  were  filled  up;  and,  as  the  post- 
ponement took  place  at  the  request  of  the  defendant  him- 
self, he  must  be  bound  by  the  deed,  although  there  was 
not  a  formal  re-delivery,  and  particularly,  as  he  afterwards 
confirmed  it  by  various  solemn  acts.  Wilh  respect  to  the 
passage  relied  on  at  the  trial,  in  BuUers  Nisi  PriuSy  that, 
if  blanks  be  left  in  an  obligation  in  places  material,  and 
filled  up  afterwards  by  assent  of  parties,  yet  is  the  obliga- 
tion void,  for  it  is  not  the  same  contract  that  was  sealed 
and  delivered : — Pigofs  case  (&),  is  reUed  on  as  an  authori- 
ty in  support  of  that  position ;  but,  on  referring  to  Rollers 
Abridgment,  it  is  there  said :  "  That,  if  a  deed  be  cUiered 
in  a  point  material  by  the  plaintiff  himself,  or  by  a  stranger, 
without  the  privity  of  the  obligee,  be  it  by  interlineation, 
addition,  rasure,  or  by  drawing  of  a  pen  through  the 
midst  of  any  word,  the  deed  by  this  becomes  void,  for 
it  is  not  now  the  same  deed ;  as,  if  an  obligation  be  made 
to  a  Sheriff  to  appear,  &c.,  and  in  the  obligation  the  name 
of  the  SherifiMs  omitted,  and,  after  the  delivery  of  it,  his 
name  is  interlined,  either  by  the  obligee,  or  a  stranger  trj^A« 

(«)  9  Rep.  137  b. 
(6)  2  Rolle'8  Abr.  29,  pi.  2,  3,  tit.  '*  Faits,""  latcrUncr  (U). 


V, 
REVfiTT. 


G74  CASES  IN  HILARY  TERM^ 

1829.         out  his  privity  f  yet  the  deed  is  void  by  it;  but,  if  the  deed 
,  be  interlined  in  a  thing  riot  material,  by  a  stranger,  with- 

out the  assent  of  the  obUgee,  this  shall  not  make  the  obli- 
gation void/'      And  Pigofs  case  (a)   is  referred  to  by 
Rolle  as  establishing  the  points  there  laid  down.     In  that 
case,  however,  the  alteration  was  made  subsequently  to 
the  completion  of  the  bond,  and  after  it  was  delivered  by 
the  party  as  his  act  and  deed.     Besides,  the  alteration  was 
not  in  the  contemplation  of  the  parties  at  the  time  of  the 
delivery,  and  the  words  in  the  condition  were  inserted 
without  the  sanction  or  privity  of  the  Sheriff;  and  the 
ground  on  which  that  case  was  decided,  was,  that  the  in- 
terlineation was  made  by  a  stranger,  without  the  assent  or 
privity  of  the  obligee ;  and  as  the  addition  was  not  ma- 
terial, the  Court  held  that  it  did  not  render  the  bond 
void.    The  instance,  therefore,  put  by  Mr.  Justice  jBaitt^, 
that  a  bond  made  to  C,  with  a  blank  left  for  his  chris- 
tian name,  and  for  his  addition,  which  is  afterwards  filled 
up,  is  void,  is  Hot  supported  by  Pigofs  case,  where  the 
bond  was  altered  by  a  stranger,  and  without  the  privity  of 
the  obligee ;  whilst  here,  the  blanks  were  left  in  the  deed 
at  the  time  of  its  execution,  with  the  assent  of  all  the  par- 
ties, and  at  the  instance  of  the  defendant  himself,  and  the 
deed  was  afterwards  completed  in  conformity  tbereto^i    Li 
Markham  v.  Gonaston  {b),  where  ^.,  at  the  request  of£., 
was  bound  in  a  statute  with  B,  to  C  as  his  surety,  and  up- 
on this  B.  caused  £).,  his  servant,  to  make  a  counter-bondi 
}n  which  he  and  £•  were  bound  to  A,,  to  save  him  harm- 
less  from  the  said  statute,  and  B.  commanded  his  servant 
to  leave  out  of  the  condition  of  it  the  christian  name  of 
C,  the  place  of  his  residence,  the  county,  and  his  addition, 
and  the  servant  did  it  accordingly,  and  afterwards  E,  seal- 
ed and  delivered  the  counter-bond  as  his  deed,  to  the  use  of 
A. ;  and  afterwards  the  servant,  by  the  command  otB.,  and 
with  the  assent  of  E,,  inserted,  in  the  spaces  or  blanks,  tlie 

(«)  1 1  Rep.  27.  (6)  Cro.  EUz.  626. 
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christian  name  of  C.y  the  place  of  his  residence^  and  coun-         1829. 

ty,  and  his  addition ;  and  afterwards  B.  sealed  and  deUver- 

ed  the  obligation:  it  was  held  to  be  a  void  obligation  v. 

against  £.,  by  the  addition  in  the  spaces,  although  it  was       R^^'^^tt. 

done  by  the  assent  of  E. ;  yet,  that  was  an  action  on  the 

case  brought  by  C.  against  D.j  in  the  nature  of  deceit,  for 

destroying  the  effect  of  the  bond.     And  Mr.  Justice  Pop- 

ham  there  said,  that,  ''  if  it  had  been  appointed  by  the 

obligor  before  the  sealing  and  delivery  thereof,  that  it 

should  be  afterwards  filled  up,  it  might  then,  peradventure, 

have  been  good  enough,  and  should  not  have  made  the 

deed  to  be  void ;  but  that,  being  after,  it  avoided  the  deed.*' 

That  case  is  also  reported  in  Moore  (a),  where  it  is  said 

that  afterwards  the  plaintiff  brought  a  new  action  on  the 

bond,  against  the  obligor,  who  pleaded  the  special  matter, 

and  concluded,  that,  therefore  it  was  not  his  deed ;  to  which 

the  plaintiff  replied,  that  the  blanks  were  filled  up  with 

the  assent  o(  A,,  and  B,  the  obUgor;  to  which  the  latter 

demurred:  and  that   it  was  adjudged  for  the  plaintiff. 

That  decision  is  recognized  in  Zouch  v.  Clay  (6),  where 

in  debt  upon  an  obligation,  A.  and  B.  delivered  the  bond 

to  C,  and,  after,  by  the  consent  of  the  parties^  the  name 

and  addition  of  Z).  was  interlined,  and  he  also  sealed  the 

obligation  and  delivered  it.     And,  if  the  obligation,  by 

this  alteration,  was  made  void  against  A.  and  £.  or  not,  t 

was  the  question.     But  Lord  Chief  Justice  Hale,  and  the 

whole  Court,  adjudged,  that  it  was  not;  and  that  it  was  the 

obligation  of  all  three,  and  so  was  Moore's  Rep,  pi.  738, 

although  3  Cro.  626,  was  before  adjudged  to  the  contrary. 

But,  as  the  case  is  in  3  Cro.,  the  obligation  was  altered 

only  by  consent  of  the  obligors,  in  the  absence  of  the  obligee, 

and  without  his  notice,  though  to  his  use.    But  here,  it  is 

by  consent  of  all  parties, — So,  in  this  case^  the  blanks  were 

left  by  the  consent  of  all  the  parties  present  at  the  time  of 

M  Page  547.  (/')  2  Lev.  35;  S.  C.  1  Vent.  185. 
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1829.         the  execution  of  the  deed;  and,  as  it  was  afterwards  filled 
„  "  up  in  the  presence  of  the  defendant,  and  with  his  assent,  he 

Hudson  *^  '  '  ' 

V.  must  be  bound  by  it.  In  Paget  v.  Paget  {a),  a  deed  of  rcYO- 

cation^  and  a  new  settlement  made  by  that  deed,  though 
after  the  sealing  and  execution  thereof  blanks  were^fiUed 
upf  and  not  read  again  to  the  party,  nor  repealed  and 
executed,  was  yet  held  .to  be  a  good  deed.  In  Hidl 
V.  Chandless  (6),  after  C,  D.,  and  £.,  had  executed  a 
lease,  and,  previously  to  execution  by  A,  or  B.,  the  lease 
was  altered  with  the  consent  and  privity  of  C.  only,  by  an 
erasure,  which  excluded  a  certain  portion  of  land  inserted 
by  mistake,  but  in  which  D.  and  E.  had  no  interest,  and 
A.  and  B.  then  executed  the  lease;  it  was  held,  that  it  was 
a  valid  deed,  notwithstanding  the  alteration ;  and  in  Doe 
d.  Lewis  v.  Bingham  (c),  where,  by  deed,  a  mortgagee 
conveyed  to  the  mortgagor  the  legal  estate,  upon  being 
paid  the  mortgage-money,  and  the  latter  rc-conveyed  it  to 
trustees  for  the  purpose  of  securing  an  annuity;  and,  at 
the  time  of  the  execution  by  the  mortgagee,  there  were 
several  blanks  left  in  the  deed,  for  the  sums  to  be  re- 
ceived by  the  mortgagor  from  the  grantees  of  the  annuity, 
and  were  all  filled  up  at  the  time  of  the  execution  of  the 
deed  by  the  mortgagor;  but  several  interlineations  were 
made  in  that  part  of  tlie  deed,  after  the  execution  by  the 
mortgagee:  it  was  held,  that  the  deed  was  not  there- 
fore void,  but  operated  as  a  good  conveyance  of  the  estate 
from  the  mortgagor  to  the  trustees,  for  the  payment  of 
the  annuity.  And  Mr.  Justice  Bayley  said  (rf) :  "  The 
whole  deed  may  be  considered  as  one  entire  transaction, 
operating,^as  to  the  different  parties  to  it,  from  the  time  of 
the  execution  by  each,  but  not  perfect  till  the  execution 
by  all  the  conveying  parties.     I  am  of  opinion,  that  any 


(a)  2  Chan.  Rep.  410;    5.  C         (c)  4  Barn.  &  Aid.  6/2. 
Vin.  Abr.  tit.  "  FaitSy''  U.  (rf)  Id.  675. 

(fr)4  Bing.  123. 
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alteration  made  in  the  progress  of  such  a  transaction  still  1829. 
leaves  the  deed  valid  as  to  the  parties  previously  executing  Hudson 
it^  provided  such  alteration  has  not  affected  the  situation  in 
which  they  stood."  Here,  the  deed  was  not  perfect  till  the 
blanks  were  filled  up,  and  when  that  was  done«  the  defend- 
ant was  placed  in  a  better  situation,  as  the  debt  aUeged  to  be 
due  from  him  to  Mills  was  reduced  by  his  own  shewing, 
and  inserted  by  his  assent  and  in  his  presence,  according 
to  the  original  intent  of  all  parties,  expressed  on  the  pre- 
vious day,  when  the  deeds  were  executed.  In  Texira  v. 
Evans  {a),  where  the  defendant  wanting  to  borrow  a  certain 
sum,  or  so  much  of  it  as  his  credit  should  be  able  to  raise, 
executed  a  bond  with  blanks  for  the  name  and  sum,  and 
sent  an  agent  to  raise  money  on  the  bond:  the  plain- 
tiff lent  half  the  sum  required  upon  it,  and  the  agent  ac- 
cordingly filled  up  the  blanks  with  that  sum  and  the  plain- 
tiffs name,  and  delivered  the  bond  to  him ;  on  turn  est 
factum  pleaded.  Lord  Mansfield  held  it  to  be  a  good  deed. 
In  Matson  v.  Booth  (6),  it  was  held,  that  the  addition  of 
an  obligor  to  a  bail-bond  after  the  bond  had  been  execut- 
ed by  several  others,  but  before  the  Sheriff  had  accepted 
it,  such  addition  being  made  with  the  assent  of  the  Sheriff 
and  the  prior  obligors,  it  did  not  vacate  the  bond  or  make 
a  new  stamp  necessary;  and  Mr.  Justice  Bayley  said  (c): 
*^  The  bond  was  never  out  of  the  hands  of  the  obligor;  it 
remained  with  his  agent,  and  never  passed  to  the  obligee. 
All  was  in  fieri^  and  the  bond  was  in  the  nature  of  an 
escrow  only.  The  addition  of  the  name  was  made  with 
the  concurrence  of  the  agent  of  the  obligors,  at  a  time  when 
the  bond  could  be  considered  no  otherwise  than  as  in  the 
nature  of  an  escrow;  and,  being  made  with  the  concurrence 
t>f  the  agent  of  the  obligors,  it  is  the  same  as  if  it  had  been 
with  their  concurrence ;  which  brings  the  case  within  the 


(«)  1  Anst.  229,  II.  (6)  5  Man.  &  Selw.  223.  (r )  Id.  226. 
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authority  of  Zouch  v.  Clay.'^    So,  herCi  the  deed  was  m 
the  nature  of  an  escrow ^  until  the  amount  of  the  sum  to  be 
paid  by  the  defendant  to  MiUs  had  been  ascertained  and 
inserted,  and  the  instrument  was  not  complete  until  then; 
and  as  Browne  acted  as  the  agent  of  all  parties,  he  was  au- 
thorized to  fill  up  the  blanks ;  and,  when  that  was  done,  the 
deed  was  to  be  delivered  over  to  the  party  entitled  to  it;  and 
a  deed  may  be  delivered  as  an  escrow^  without  the  precise 
form  of  words,  or  mode  of  delivery,  as  is  laid  down  in  Shep- 
pard's  Touchstone  (a).     Here,  therefore,  the  trust  deed  is 
good,  as  against  the  defendant,  without  any  actual  re-exe- 
cution or  re-delivery;  for,  his  assent  to  the  insertion  of  the 
sum  was  tantamount  to  a  re-delivery,  or,  at  all  events,  as 
he  afterwards  confirmed  the  deed,  he  must  now  be  bound 
by  it;  for,  in  Coie  v.  Brummell  {b),  where  A»,  aa  surety 
for  B.,  executed  a  joint  bond  and  warrant  of  attorney  to 
secure  an  annuity  to  C;  and,  after  the  execution  by  J. 
and  B.f  it  was  discovered  that  part  oi  ASs  christian  name 
had  beeii  omitted  in  the  body  of  those  instruments,  and  he 
re-executed  them  after  such  name  had  been  inserted,  with- 
out the  knowledge  of  B.:  in  an  action  brought  against 
A.y  in  the  Court  of  King's  Bench,  on  the  bond,  he  plead- 
ed a  judgment  recovered  against  him  and  2?.  .*  this  Court 
afterwards  refused  to  set  aside  a  joint  judgment  entered 
up  on  the  warrant  of  attorney,  on  the  application  of  A.,bs 
that  instrument  was  not  defeated  by  the  insertion  of  his 
christian  name,  and  as  he  had  recognized  the  validity  of  the 
judgment  in  the  action  brought  against  him  on  the  bond. 
And  Lord  Chief  Justice  Gibbs  said  (c):  ''In  an  action 
on  the  bond  brought  against  A.  (the  surety)  in  the  Court 
of  King's  Bench,  he  pleaded  a  judgment  recovered  against 
himself  and  his  principal,  thereby  not  only  recognizing  the 
validity  of  the  judgment,  but,  by  making  use  of  it,  defeat- 
ing that  action;  and  after  that  he  makes  this  application, 

(«)  Page  58,  59.  (6)  2  B.  Moore,  495.  ,t)  Id.  499. 
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whereby  he  seeks  to  set  it  aside;  this  the  Court  are  of        1B29. 
opinion  they  cannot  Ao—jirst,  because  the  nature  of  the       .. 
securities  was  not  defeated  by  the  insertion  of  part  of  the  «• 

&EVETT 

christian  namCi  to  which  alteration  the  surety  himself  was 
a  party — and  secondly^  because  he  afterwards  recognized 
the  judgment  as  being  legally  entered  up,  and  availed 
himself  of  it  in  the  action  brought  against  him  in  the  Court 
of  King's  Bench"  But  it  is  clear  that  a  re-execution  or 
re-delivery  is  not  necessary  where  the  first  delivery  re- 
quires confirmation;  and,  if  there  be  an  imperfect  delivery 
at  first,  or  something  further  is  necessary  to  be  done,  a  se- 
cond delivery  or  confirmation  will  supply  the  defect,  and 
the  Court  will  not  hold  the  first  to  be  complete  so  as  to 
defeat  the  second.  In  Perkins  (a)  it  is  said:  ''  It  is  to  be 
known  that  a  deed  cannot  have  and  take  effect  at  every 
delivery  as  a  deed ;  for,  if  the  first  delivery  take  efiect,  the 
second  delivery  is  void."  That,  however,  must  apply  to  a 
case  where  the  deed  was  complete  at  the  time  of  the  first  de- 
livery :  but,  if  it  be  not,  a  second  deUvery,  on  its  completion, 
may  be  considered  as  a  confirmation  of  the  first.  In  Butler 
and  Bakers  case  (6),  Lord  Coke  refers  to  that  of  Jenings 
V.  Bragge  (c),  where  a  special  verdict  found  that  a  dis- 
seisee made  an  indenture  purporting  to  be  a  lease  for 
years,  and  delivered  it  to  a  stranger  off  the  land,  as  an 
escrow,  and  commanded  him  to  enter  on  the  land,  and  to 
deliver  it  on  the  land,  as  his  deed,  to  the  lessee,  which 
he  did  accordingly;  and  it  was  adjudged  that  it  was  a 
good  lease.  In  that  case  too  it  was  resolved,  that,  to 
some  intent,  the  second  delivery  has  relation  to  the  first 
delivery,  and  to  some  not,  and  yet,  in  truth,  the  second  de- 
livery hath  all  its  force  by  the  first  delivery ;  and  the  se- 
cond is  but  an  execution  and  consummation  of  the  first; 
and,  therefore,  in  case  of  necessity,  &c.,  ut  res  magis  va- 
leaf  quam  pereat,  it  shall  have  relation,  by  fiction,  to  be  his 

(«)  Page  154.  yb)  3  Rep.  35,  b.  (c)  Trin.  37  Eliz. 
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1829.  deed  ab  initio,  by  force  of  the  first  delivery.'*  And,  as 
''^^  Lord  Mansfield  said,  in  Goodright  v.  Siraphan^  delivery 
ff.  is  an  act  in  pais  only,  and  a  deed  is  not  to  be  re-exe- 

cuted or  re-attested,  but  a  second  delivery  is  good  and 
effectual,  and  circumstances  alone  may  be  equivalent 
to  such  re-delivery;  and  here,  a  re-delivery  must  be  m- 
ferred,  as  the  defendant  not  only  assented  to  the  insertion 
of  the  sum  in  the  blanks  left  in  the  deed  for  that  purpose, 
but  afterwards  recognized  it  by  various  acts,  viz.  by  being 
present  when  the  deeds  were  executed  by  his  wife,  and 
also  by  joining  her  in  a  fine  to  enure  to  the  uses  of  the 
trust  deed.  When,  therefore,  the  sum  due  from  the  defend- 
ant to  MiUs  was  ascertained  and  inserted  in  that  deed, 
the  instrument  was  completed  according  to  the  original 
intention  of  the  parties;  and  the  previous  execution,  whicli 
was  conditional  only,  was  then  made  absolute. 

With  respect  to  the  objection  as  to  the  stamp,  the 
case  of  Coates  v.  Perry  {a)  is  decisive  to  shew  that  a 
common  deed  stamp  was  sufficient.  There,  parties  by 
deed  conveyed  all  their  effects  to  trustees,  in  trust  to 
sell,  and,  with  the  proceeds  to  be  derived  from  the  sale, 
to  discharge— first,  debts  due  to  the  trustees,  then  debts  to 
other  creditors;  with  a  resulting  trust,  as  to  the  residue, 
to  the  parties  conveying;  and  it  was  held,  that  such  deed  did 
not  require  an  ad  valorem  stamp,  as  upon  a  conveyance  or 
mortgage,  under  the  statute  55  Geo.  3,  c.  184,  as  the 
clause  as  to  a  conveyance  operated  only  as  to  actual  sales 
between  the  vendor  and  purchaser;  and  that  it  fell  within 
the  exception  as  to  a  mortgage,  where  a  conveyance  b  made 
for  the  benefit  of  creditors  generally. 

Lastly.  Broume  was  properly  admitted  as  a  witness,  as  he 
had  no  interest  to  support  the  deeds,  nor  could  the  present 
verdict  be  used  in  evidence  either  for  or  against  him;  and  a 
mere  equitable  interest  as  a  trustee  did  not  render  him  in- 

(</)  6  B.  Moore,  188;  6\  C.  3  Brod.  &  Bing.  48. 
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competent  to  prove  the  circumstances  under  which  the  deeds         1 B29. 
in  question  were  prepared  and  executed  by  the  parties. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — Although 
it  may  be  said  that  this  is  an  issue  directed  for  the  pur- 
pose of  satisfying  the  conscience  of  the  Court,  still  it  must 
be  regulated  by  legal  principles,  and  decided  according  to 
the  established  rules  of  evidence.  The  learned  Judge 
ought  not  to  have  left  it  in  terms  to  the  Jury,  whether 
there  were  any  circumstances  from  which  a  re-delivery  or 
re-execution  of  the  trust-deed  by  the  defendant  might 
have  been  inferred.  The  case  o(Doe  d.  Carter  v.  Sira- 
phan  is  inapplicable,  as,  there,  the  deed  delivered  by  the 
wife  during  her  coverture  was  absolutely  void;  but,  here, 
the  trust  deed  was  perfect  on  the  day  it  was  first  execut- 
ed by  Mills  and  the  defendant,  in  the  presence  of  the 
attesting  witness,  who  did  not  attend  on  the  following 
day,  when  the  blanks  were  filled  up  by  Browne.  The  si- 
tuation of  the  defendant  must  be  looked  at.  He  was  con- 
fined in  the  King's  Bench  Prison,  at  the  instance  of  the 
plaintiff  and  Mills.  By  the  deeds,  all  the  defendant's 
property  was  conveyed  from  him,  and  there  was  no  attorney 
or  professional  adviser  present  to  act  on  his  behalf.  These 
facts  afford  strong  evidence  of  fraud,  and,  as  it  must  be  sup- 
posed that  the  defendant  was  most  anxious  to  obtain  his 
liberty,  the  circumstances  under  which  the  deeds  were 
obtained  are,  at  all  events,  pregnant  with  suspicion.  All 
the  parties  to  the  deeds  were  adverse  to  the  defendant's 
interest,  and  all  his  estates  were  conveyed  to  the  plaintiff 
in  trust,  to  satisfy  the  enormous  demands  of  Mills  and  the 
other  creditors.  Blanks  were  left  in  the  deed  of  trust 
for  the  insertion  of  a  debt,  said  to  amount  to  16,000/., 
but  which  was  to  be  ascertained  thereafter.  If  the  attest- 
ing witness  had  died,  and  the  sum  had  been  inserted 
afterwards^  that  fact  could  not  have  been  ascertained.  If, 
therefore,  a  re-execution  or  re-delivery  can  be  presumed, 
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1829.         after  so  material  an  alteration  in  the  deed  of  trust,  it 
would  be  productive  of  tbe  most  dangerous  consequences, 
particularly,  as  such  a  circumstance  could  only  be  proT- 
ed  by  parol.     In  case   of  the  death  of  the   defendant, 
which  might  have  happened  immediately  after  the  deed 
was  executed,  and  before  the  interlineations  could  be 
made,  his  estate  would  have  passed  to  the  plaintiff  for  Ae 
purpose  of  fulfilling  the  trusts  mentioned  in  the  deed;  and 
3£iUs  had  then  a  lien  on  the  property,  to  the  extent  of  die 
debt  actually  due  to  him,  the  amount  of  which  alone  re» 
mained  to  be  ascertained.     As,  therefore,  the  deed  was 
signed,  sealed,  and  delivered  by  the  defendant  on  the  28th 
November^  and  was  perfect  in  as  far  as  it  conveyed  the 
defendant's  estate  in  trust  for  his  creditors,  the  subse- 
quent re-execution  or  re-delivery  could  have  no  effect, 
and  the  deed  was  void  by  the  interlineation  or  insertion  of 
the  sum  in  question.     Lord  Mansfield,  in  Groodrighi  v. 
Siraphan,  referred  to  Perkins ,  which  he  observed  was  a 
very  good  authority  in  point  of  law,  and  who  said,  that,  if 
the  first  delivery  of  a  deed  take  effect,  the  second  delivery  is 
void.     Although  it  has  been  urged  that  the  deed  might 
operate  as  an  escrow  until  the  blanks  were  filled  up,  as  it 
might  be  considered  in  fieri,  according  to  what  fell  firom 
Mr.  Justice  Bayley,  in  Matson  v.  Booth,  yet,  that  case 
cannot  apply,  as  the  mere  addition  of  a  co-obligor  to  a  bail- 
bond  did  not  vacate  it.     The  bail,  as  sureties,  were  joxndy 
and  severally  bound,  and  each  became  responsible  when 
he  executed  the  bond;  but,  here,  the  deed  was  complete  in 
all  its  parts  when  it  was  executed,  with  the  exception  of 
introducing  a  certain  sum  to  be  ascertained  thereafter. 
But  the  deed  in  question  was  not  in  the  nature  of  an 
escrow f  nor  was  it  in  Browne's  custody  as  such.  In  Cmise's 
Digest  (a)  it  is  said :  ''  That,  in  the  delivery  of  a  deed  assn 
escrow,  two  things  must  be  attended  to— first,  that  tbe 

(a)  3d  Edit.  Vol.  4,  p.  32. 


IN  THE  NINTH  AMD  TENTH  YEARS  OF  GEO.  IV. 


683 


V. 

Revktt. 


foim  of  the  words  used  in  the  delivery  be  apt  and  proper^  1^^- 
and  that  this  mode  of  delivery  ought  to  be  taken  notice  of  Hudson 
in  the  attestation;  and  secondly ^  that  the  delivery  be  to  a 
stranger;  and  Sheppards  Touchstone  {a)  is  referred  to, 
where  the  same  doctrine  is  laid  down.  In  Comyns^s  Z)j- 
gesi  {b)y  it  is  said :  that  delivery  is  essential  to  a  deed ; 
for  it  is  not  a  deed  without  delivery,  though  it  be  sealed. 
And  that,  if  a  man  deliver  a  writing  to  A.^  to  the  use  of 
JB.,  it  is  not  a  delivery  to  B.  if  it  was  not  delivered  as  his 
deed.  Here,  however,  the  deeds  were  always  in  the  pos- 
session of  BrownCf  who  was  the  agent  of  the  plaintiff  as 
trustee,  and  of  the  other  creditors  of  the  defendant;  and, 
therefore,  he  cannot  be  deemed  a  stranger,  and  the 
deed  must  be  considered  as  absolute  and  binding  on  the 
defendant  from  the  moment  of  its  execution  by  him.  If 
he  had  then  assented  to  the  amount  of  the  debt  claimed 
by  MiUsy  no  subsequent  re-delivery  or  re-execution  could 
have  been  required ;  and,  although  blanks  were  left  for  the 
insertion  of  the  sum  due  to  MillSf  he  acquired  an  interest 
under  tlie  deed  at  the  time  of  its  execution.  But,  if  a  re- 
execution  were  to  operate,  when  was  it  to  take  effect?  from 
the  first,  or  the  second  day?  Presumptions  can  only  be 
raised  in  the  absence  of  express  evidence;  and  here,  no 
re-execution  or  re-delivery  was  or  could  in  fact  be  proved, 
nor  was  there  any  circumstance  from  which  a  re*delivery 
could  be  inferred.  Even  if  there  were  a  re-execution  or 
redelivery,  the  deed  ought  to  have  had  a  new  stamp,  as 
the  insertions  made  in  it  rendered  the  former  deed  al- 
together void.  It  is  an  undisputed  principle,  that  an 
alteration  of  a  deed  in  any  material  part,  either  by  addi- 
tion, interlineation,  or  erasure,  will  vitiate  or  avoid  the 
deed,  even  though  a  blank  might  be  filled  up  by  the  as- 
sent of  the  parties  after  it  has  been  executed,  on  the 
ground,  that  it  is  not  the  same  contract  which  the  parties 

{a)  68.  (^)  'Ht.  "  Faits/*  A.  3,  4. 
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1829.         sealed  and  delivered.     The  only  question,  then,  is,  whe- 
"     "  ther  the  fillins  up  the  blanks  in  the  trust  deed  did  not  so 

Hudson  or 

r.  far  vary  it  as  to  render  it  altogether  void  as  against  the 

defendant,  ivho  was  sought  to  be  bound  by  it.  By  the  intro- 
duction of  the  sum  due  from  him  to  MiUs,  not  only  the  con- 
tract but  the  rights  of  all  the  parties  were  materially  altered. 
The  case  oi Doe  d.  Lewis  v.  Bingfiamf  is  distinguishable; 
as,  there,  the  interest  of  the  mortgagee  was  not  affected  by 
the  alterations,  and  they  were  perfectly  immaterial  as  to 
him.     There,  too,  the  deed  was  only  in  progress;  whilst, 
here,  it  was  perfect  at  the  time  of  its  first  execution ;  and 
the  defendant,  on  non  est  factum,  might  shew  that  it  was 
not  the  same  deed,  either  in  terms  or  in  effect,  as  when  he 
executed  it.     There  can  be  no  doubt  but  the  deed  had  its 
legal  operation  with  respect  to  the  plaintiff  as  trustee,  and 
all  the  other  creditors  of  the  defendant,  with  the  exception 
of  Mills,  from  the  moment  of  its  execution ;  and  no  assent 
was  shewn  by  either  of  them,  that  the  blanks  should  be 
filled  up  by  the  insertion  of  the  sum  in  question.     It  b  an 
established  principle,  that,  where  several  deeds  are  to  enure 
for  one  purpose,  the  whole  must  be  taken  as  one  entire 
transaction,  and  to  operate  as  one  assurance ;  for,  in  Crom- 
weVs  case  (a),  it  was  decided,  that,  if  there  be  a  bargain 
and  sale,  and  recovery  and  fine,  although  they  be  made,  suf- 
fered, and  levied,  at  several  times,  yet  all  of  them,  by  the 
agreement  and  assent  of  the  parties,  make  but  one  and 
the  same  assurance,  according  to  one  and  the  same  original 
bargain  and  contract;  and  here,  the  deed  of  trust  was  exe- 
cuted for  the  purpose  of  corroborating  the  conveyance  to 
the  plaintiff  by  lease  and  release;  and  the  trust  deed  was 
to  be  executed  immediately  after  the  execution  of  those 
deeds.     If,  therefore,  the  one  be  void,  the  others  must  fall 
also.     With  respect  to  the  case  of  Coke  v.  Brummell,  the 
application  was  made  to  the  equitable  jurisdiction  of  the 

(fl)  2  Rep.  76. 
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Court,  and  the  warrant  of  attorney «  which  was  at  least  an         1829. 
instrument  of  an  equivocal  nature,  had  been  in  part  acted  "^^^" 

upon  before  the  application  was  made.     In  Paget  v.  Pa-  f. 

get,  it  does  not  appear  what  was  the  nature  of  the  blanks, 
nor  can  any  legal  principle  be  deduced  from  that  case. 
Here,  however,  the  question  is,  whether  the  legal  interest' 
of  all  the  parties  remained  the  same,  for  if  there  be  any  ma- 
terial alteration  in  a  particular  part  of  the  contract,  the 
deeds  are  rendered  nugatory  and  void.  Before  the  amount 
of  the  sum  due  to  Mitts  was  inserted,  the  defendant's  pro- 
perty was  conveyed  to  the  plaintiff,  in  trust,  for  the  pay- 
ment of  the  defendant's  creditors  generally ;  and  the  amount 
of  their  respective  claims  might  have  been  disputed.  But 
by  the  insertion  of  a  certain  sum  in  the  trust  deed  as  being 
due  to  Mills,  the  defendant  was  bound  to  pay  it  whether 
k  were  due  or  not,  and  by  which  the  rights  or  interests  of 
the  other  creditors  might,  at  all  events,  be  prejudiced.  . 
The  deeds  of  lease  and  release  conveyed  the  legal  estate, 
with  an  absolute  power  of  sale.  They  must,  therefore, 
be  considered  in  the  nature  of  a  mortgage  security,  or 
a  conveyance;  in  either  of  which  cases  they  should  have 
been  stamped  with  an  ad  valorem  stamp :  and,  as  the  deed 
of  trust  is  void,  it  must  be  considered  as  if  it  had  never 
existed,  and,  consequently,  the  deeds  of  lease  and  release 
do  not  fall  within  the  exception  in  the  55  Geo.  3,  c.  1 84,  as 
a  conveyance  made  for  the  benefit  of  creditors  generally, 
or  of  certain  specified  creditors  who  shall  accept  the  provi- 
sion made  for  the  payment  of  their  debts,  in  full  satisfac- 
tion thereof;  or  who  shall  exceed  five  in  number. 

At  all  events,  Browne  was  not  a  competent  witness,  ei- 
ther to  prove  the  circumstances  under  which  the  trust  deed 
was  executed,  or  the  blanks  filled  up;  and  as  he  was  the 
only  party  present,  with  the  exception  of  Alitts  and  the  de- 
fendant, he  ought  not  to  hjtve  been  allowed  to  explain,  by 
parol,  the  nature  of  that  transaction ;  particularly  as  he 
had  an  interest  in  supporting  the  deeds,  as  he  was  not  on« 

VOL.  II.  Y  V 
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1829.  ly  to  be  paid  the  expenies  for  ppeparing  them,  but  had 
acted  under  the  deed  of  trusty  to  which  he  himself  was 
a  party,  and  under  which  he  rested  his  defence  in  an 
action  of  trespass  commenced  against  him  by  the  pre* 
sent  defendant,  for  entering  on  part  of  the  property  which 
was  the  subject  matter  of  that  deed. 

Lord  Chief  Justice  Best. — This  was  an  issue  directed 
by  the  Court,  for  the  purpose  of  ascertaining,  whether 
certain  deeds  were  the  deeds  of  the  defendant,  and,  if  so, 
whether  they  had  been  properly  executed,  er  were  obtain- 
ed by  fraud  or  covin.  The  Jury  have  found  that  all  the 
deeds  were  properly  executed,  and  they  have  negatived 
fraud.  An  application  has  been  since  made  to  us  to  grant  a 
new  trial,  on  several  grounds.  Fir$i,  that  tbe  testimony  of 
a  witness  (Browne)  was  admitted,  whidi  ought  not  to  have 
been  received^  Secondfy,  that  the  deeds  of  lease  and  re- 
lease should  have  had  an  ad  vahrem  stamp,  as  they  were  in 
the  nature  of  a  mortgage  security,  or  a  conveyance  for  sale — 
so  it  would  be,  perhaps,  if  we  looked  at  those  deeds  only;  but 
the  object  of  all  the  deeds  was,  to  convey  the  defendant's 
property  to  be  sold  for  the  benefit  of  his  creditors.  And 
Lasily,  that  the  trust  deed  was  a  completely  executed 
deed  at  the  time  the  witness  attested  its  execution  in  the 
King's  Bench  Prison;  and  that  the  learned  Judge  ought 
not  to  have  left  it  to  the  Jury  to  presume  another  execu- 
tion or  re-delivery;  that,  if  it  were  a  perfectly  executed 
deed,  the  filling  up  the  blanks  subsequently  to  its  execution, 
though  with  the  assent  of  all  the  parties,  rendered  the  deed  a 
nullity ;  and  that,  if  the  trust  deed  be  void,  the  two  previous 
deeds  are  useless,  and  may  be  considered  as  gone,  because 
they  refer  to  the  latter,  and  cannot  stand  as  a  complete 
conveyance  of  the  defendant's  property,  without  it.  I  am 
disposed  to  agree  with  my  bi:other  Wilde,  though  it  is 
not  necessary  to  decide  that  point,  that,  if  the  trast  deed 
is  void,  the  other  deeds  must  fall.  But  I  am  of  opinion,  that 
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all  the  deeds  may  stand :  and  that  will  dispose  of  the  objec-  1829. 
tioil  raised  to  the  stamp;  because,  it  is  admitted,  that,  if 
the  trust  deed  is  to  be  incorporated,  so  as  to  form  part  of 
one  and  the  same  assurance,  it  shews  that  it  was  the  intent 
of  the  parties  to  convey  for  the  benefit  of  more  than  five 
creditors;  and,  if  so,  it  comes  within  the  exception  of  the 
stamp  act.  As  to  the  admissibility  of  the  witness  Broume^ 
I  do  not  think  it  necessary  to  decide  that  he  could  not,  in 
a  Court  of  law,  be  considered  as  a  competent  witness,  when 
the  learned  Judge  (Mr*  Justice  Hokoyd),  for  whose  opin- 
ion I  entertain  the  highest  respect,  thought  it  right  to  re- 
ceive him.  But,  supposing  he  was  not,  ought  we  in  this 
case,  who  directed  the  issue  for  the  purpose  of  ascer- 
taining facts  to  satisfy  our  minds,  when  we  see  that  jus- 
tice has  been  done,  whether  that  witness  spoke  the  truth 
or  not,  ought  We  to  send  this  cause  down  again?  It  is  not 
like  the  trial  of  a  suit,  where  a  party  has  a  right,  if  a  per- 
son deposes  to  facts  that  are  material,  and  he  turns  out 
not  to  be  a  competent  witness,  to  call  on  the  Court  and  say 
that  he  is  entitled  to  have  that  verdict  set  aside,  as  it  was 
founded  on  evidence  which  ought  not  to  have  been  receiv- 
ed. But  that  is  not  our  situation  with  respect  to  this  cause, 
because  it  is  the  creature  of  our  discretion,  and  we  are 
therefore  now  to  decide,  whether,  under  all  the  circumstan- 
ces, it  would  be  fit  to  send  it  down  again.  Now,  when 
one  recollects  that  the  witness  Chapman  proved  all  that 
was  necessary  to  be  proved  to  sustain  this  verdict;  and 
that  his  testimony  is  uncontradicted,  (I  allude  to  the  con- 
versation he  spoke  of  with  the  defendant,  when  he  acknow- 
ledged that  he  had  executed  the  deeds,  and  that  the  sum 
due  to  Mills  was  engrafled  into  the  deed  of  trust);  and 
when  we  find  that  the  defendant,  after  this,  wrote  let- 
ters to  the  difierent  tenants,  and,  in  those  letters,  acknow- 
ledged the  execution  of  the  deeds;  can  we  say  it  is  fit  in  such 
a  case,  merely  because  some  evidence  was  received  which 
ought  not  to  have  been  received,  to  send  this  question 
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1829.  down  for  the  consideration  of  another  Jury?  I  think 
not.  This  brings  me  to  the  material  questions  in  the  case, 
which  have  been  divided  into  two.  It  has  been  first  insist- 
ed,  by  the  counsel  for  the  plaintiff,  that  there  was  no  per- 
fect execution  of  the  deed  of  trusty  until  the  sum  of  14,858/. 
8s.  8id.  was  inserted  in  it;  and,  if  there  was  not  a  perfect 
execution  of  the  deed  up  to  that  time,  it  was  compe- 
tent to  the  Judge  who  tried  the  cause,  to  leave  it  to  the 
Jury  to  consider  whether  they  would  not  presume  a  re- 
delivery of  the  deed,  after  all  the  sums  were  written  in, 
and  it  was  rendered  a  perfect  deed.  I  am  of  opinion,  that 
this  is  a  correct  view  of  the  case;  and,  if  it  be,  it  comes 
precisely  within  the  principle  of  the  case  of  Doe  d.  CtBr- 
ier  V.  Straphan,  to  which  my  brother  Hohroyd  referred  at 
the  trial.  There,  a  deed  had  been  executed  by  a  married 
woman,  and,  as  such,  was  undoubtedly  a  void  instrument. 
But,  after  the  death  of  her  husband,  when  she  was  in  a 
state  to  dispose  of  her  property,  she,  by  various  acts,  con- 
firmed the  deed :  and  the  Court  of  King's  Bench  decid* 
ed,  that,  by  the  confirmation  of  the  deed,  the  Jury  were 
warranted  in  presuming  a  re-execution  of  it.  Undoubt- 
edly, in  that  case,  Lord  Mansfield  referred  to  a  passage 
in  Perkins,  where  he  says :  '*  It  is  to  be  known,  that  a  deed 
cannot  have  and  take  effect  at  every  delivery,  as  a  deed; 
for,  if  the  first  delivery  take  effect,  the  second  delivery  is 
void ;  as,  in  case  an  infant,  or  a  man  in  prison,  makes  a  deed 
and  delivers  the  same  as  his  deed,  &c. ;  and,  aft^erwards, 
the  infant,  when  he  cometh  to  his  full  age,  or  the  man  in 
prison,  when  he  is  at  large,  delivers  the  same  again  as  his 
deed,  which  he  delivered  before  as  his  deed,  this  second 
delivery  is  void."  Now,  that  brings  me  to  the  question, 
was  there  any  perfect  delivery  of  the  deed  of  trust,  ante- 
cedent to  the  time  when  the  amount  of  the  sum  due  to  Mills 
was  written  in  ?  If  we  look  at  the  deed ,  it  is  quite  impossible 
to  say  that  it  could  have  any  operation,  till  the  whole  of 
the  sums  were  actually  written  in ;  for,  what  was  the  object 
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of  the  deed?  The  object  of  all  the  deeds  was,  to  convey  1829. 
the  defendant's  estates  to  a  trustee,  that  they  might  be 
sold,  and  that  the  proceeds  might  be  applied  to  pay  the 
debts  of  certain  creditors,  which  were  to  be  ascertained,  and 
when  ascertained  were  to  be  inserted  in  the  deed  of  trust. 
In  preparing  the  draft  of  that  deed,  blanks  were  left  for  the 
insertion  of  the  sums,  until  the  debts  of  the  respective  cre- 
ditors should  have  been  ascertained.  When  the  parties 
first  met  in  the  King*s  Bench  Prison,  on  the  S8th  Novem- 
ber^  can  it  be  said  that  there  was  a  perfect  execution  of  the 
deeds,  when  the  amount  of  the  sum  due  to  one  of  the  prin- 
cipal creditors  remained  unascertained  ?  The  operative  part 
of  the  deed  of  trust  refers  to  the  payment  of  particular  sums, 
which,  at  first,  were  not  ascertained.  It  is  quite  clear,  if 
nothing  had  passed  on  the  day  the  deeds  were  executed, 
that  the  trust  deed  could  not  be  an  operative  deed,  until 
-all  the  sums  were  introduced,  because  the  main  object  of 
that  deed  was  the  payment  of  those  sums.  I  therefore  think, 
that,  taking  it  in  this  point  of  view,  this  was  not  to  be  con- 
sidered as  an  execution  of  the  deed — that  it  was  not  a  com- 
plete deed ;  and,  therefore,  the  case  falls  within  the  au- 
thority of  that  in  Cotpper,  and  not  within  the  law  which 
was  there  referred  to  from  Perkins.  This  deed  of  trust, 
as  I  have  stated,  undoubtedly  was  not  to  be  considered  as 
complete  until  the  sum  due  to  Mills  was  introduced.  But, 
it  has  been  said,  that  it  could  not  be  delivered  as  an  es- 
-craw,  unless  it  were  so  delivered  in  terms.  Perhaps,  tech- 
nically speaking,  this  is  so;  because  a  deed  delivered  to  the 
party  is  not  an  escrow.  A  deed  delivered  to  a  stranger  is  an 
escrow^  till  something  is  done;  but,  though  it  is  delivered  to 
a  party,  there  are  cases  to  shew  that  it  may  not  be  a  per- 
fect and  complete  deed.  In  Comyns's  Digest  (a),  that 
learned  writer,  in  treating  of  the  delivery  of  deeds,  says : 
,**  If  a  writing  be  once  delivered  as  the  deed  of  the  obligor, 

(a)  Tit.  «  ¥nitr  (A.  3.) 


690  CASES  IN  HILARY  TERM, 

1829.         it  is  sufficient,  though  he  afterwards  bywords  explains  his 

^J"''     *      intent  otherwise ;  as,  if  an  obligation  be  made  to  A.  and 

o.  delivered  to  A.  himself  as  an  escrow^  to  be  his  deed  upon 

Revett* 

performance  of  a  conditioni  this  is  an  absolute  deliveryi 
and  the  subsequent  words  are  void  and  repugnant."  When 
we  come  to  look  at  the  authorities  which  are  referred  to  in 
the  text,  in  support  of  that  proposition,  there  is  some 
difficulty  to  ascertain  on  which  side  the  balance  lies,  as 
several  cases  are  referred  to,  which  are  in  themselves  con- 
flicting and  contradictory.  But,  in  the  next  division  (a),  it 
appears  to  me  to  be  clear  that  the  formal  delivery  as  an 
escrow;  as  applicable  to  this  case,  is  merely  a  technical 
subtlety,  if  I  may  be  allowed  such  an  expression ;  for  Lord 
Chief  Baron  Corny ns  says:  ''  If  a  writing  be  delivered  to 
a  stranger  as  an  escrow^  to  be  the  deed  of  the  party  upon 
performance  of  conditions,  it  is  not  his  deed  till  the  condi- 
tions performed,  though  the  party  happens  to  have  it  be- 
fore, or  it  be  delivered  to  a  stranger  to  keep  till  conditioiis 
be  performed,  or  to  be  delivered  to  the  party ^  as  his  deed^ 
upon  performance  of  a  conditioni^  and  this  latter  position 
that  learned  writer  gives  as  his  own  authority,  without  re- 
ferring to  any  case ;  and  I  think  I  am  warranted  in  sitying 
that  we  cannot  have  a  better  authority. 

Let  us  now  see  how  that  doctrine  applies  to  the  present 
ease.  The  parties  met — something  was  to  be  done  before 
a  complete  deed  could  be  made — the  sums  were  to  be  as- 
certained which  the  different  creditors  were  to  be  paid* 
That  was  not  done  on  the  first  day  of  meeting;  bat 
they  all  were  ascertained  on  the  following  day,  when 
they  were  written  in.  Taking  it,  then,  that  the  first  was 
a  delivery,  was  it  not  a  delivery  of  the  deed,  in  the  lan- 
guage of  Lord  Coke 9  upon  condition,  viz.  upon  condition 
that  something  was  to  be  done  which  at  that  time  was 
not  done;  and,  when  that  something  is  afterwards  done, 

(a)  Tit.  "  Fait;'  (A.  4.) 
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then,  and  not  until  then,  it  becomes  a  perfect  deed.     It         1829. 
seems  to  me,  therefore,  without  touching  any  of  the  cases 
ihat  have  been  decided  upon  the  alteration  of  deeds,  we 
may  say  that  this  deed  was  not  a  complete  deed  executed, 
so  as  to  have  effect  in  the  hands  of  the  parties,  until  all  the 
sums  were  inserted  or  written  in.     I  certainly  shall  not, 
after  what  I  have  said,  travel  through  the  different  cases 
that  have  been  cited,  with  respect  to  the  alteration  of 
deeds;  but  I  beg  not  to  be  taken  as  deciding,  that,  if  a 
deed  be  altered,  with  the  conseni  of  aU  the  parties  ^  after  U 
is  executed^  it  may  not  be  considered  as  a  good  deed. 
I  think,  if  we  were  driven  to  examine  that  question,  it 
would  be  found  that,  in  these  times,  whatever  might  have 
been  thought  formerly,  if  all  the  parties  assent  to  the  al- 
teration of  a  deed,  it  will,  in  its  altered  shape,  be  a  good 
deed;  but  I  do  not  decide  this  case  on  that  ground.    I  de- 
cide it  on  this,  that  it  either  was  no  deed  at  all,  until  the 
sum  due  to  MiUs  was  written  in,  and  that  then  the  Jury 
were  warranted  in  presuming  a  re-delivery  to  make  it  a 
deed;  or  that,  if  it  were  a  deed,  it  was  delivered,  in  the  first 
instance,  only  to  have  operation  from  the  time  that  that 
aum  was  written  in,  which  was  to  give  it  its  full  effect.     I 
therefore  think  we  must  take  it,  from  what  passed  at  the 
time  of  the  execution,  that  it  was  not  to  be  considered  as 
having  effect,  till  it  could  have  its  full  force  by  all  the  sums 
being  written  in  which  were  to  be  written  in. 

On  these  grounds,  I  am  of  opinion  that  the  rule  should 
be  discharged.  My  brother  Burroughs  who  heard  nearly 
the  whole  of  the  argument,  but  who  was  obliged  to  go  to 
Chambers  before  its  conclusion,  desired  me  to  state  that 
he  concurs  in  this  opinion. 

Mr.  Justice  Gaselee  (a). — This  case  has  been  extreme- 
ly well  argued,  and  a  great  number  of  authorities  have 

{ja)  Mr.  Justice  Park  ^vas  absent,  on  account  of  indisposition. 
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1829.         been  referred  to,  which  it  is  now  unnecessary  to  ravel 
through  at  length ;  but  that  which  appeared  to  me  to  be 
the  strongest,  and  which  at  first  struck  me  as  being  most 
against  the  opinion  which  my  Lord  Chief  Justice  has  now 
given,  was  the  passage  cited  from  BuUer*s  Nisi  Prius^ 
viz.  that,  *'  if  there  be  bknks  left  in  an  obligation,  in  places 
material,   and  filled  up  afterwards  by  the  assent  of  the 
parties,  yet  is  the  obligation  void;  for  it  is  not  the  same 
contract  that  was  sealed  and  delivered.*'  That  certainly  is 
borne  out  by  the  authority  referred  to  in  Rollers  Abridg' 
meni;  but  Mr.  Justice  BuUer  goes  on  by  saying:  **  As,  if 
a  bond  be  made  to  C,  with  a  blank  left  for  his  christian 
name,  and  for  his  addition,  which  is  afterwards  filled  up." 
Now,  I  should  certainly  have  supposed  that  the  leaving 
the  blank  for  the  christian  name  and  the  addition,  import- 
ed of  itself  that  it  was  to  be  afterwards  filled  up.     But  I 
think  that  that  position  is  not  warranted  by  the  authority 
to  which  that  learned  writer  refers;  and  certainly  this  case 
does  not  range  itself  within  the  first  part  of  the^  sentence, 
because  it  appears  to  me  that,  from  what  was  done  here, 
the  deed  or  contract  was  not  maieriatty  altered.  What  was 
the  meaning  of  the  deed?  Its  object  was  the  payment  of  all 
debts  which  the  defendant  owed  to  Mills,  and  certain  other 
creditors.    That  which  was  uncertain  when  the  deed  was  at 
first  executed,  or  rather  when  it  was  origuially  signed  and 
attested,  was  afterwards  reduced  to  a  certainty.  Then,  the 
way  in  which  I  consider  the  trust  deed  to  be  good,  is  this, 
that  it  was  an  imperfect  execution  when   the  parties  first 
met,  with  an  agreement  that  it  should  be  afterwards  perfect* 
cd  and  take  effect,  when  all  the  blanks  were  filled  up. 
Now,  it  appears  that  there  was  afterwards  a  meeting  for 
that  purpose;  that  the  sum  due  to  Mills  was  at  that  time 
agreed  on ;  and  that  it  was  filled  up  in  the  hand-writing  of 
Browne,  who  was  adopted  and  acted  as  the  agent  of  aD 
parties :  and,  after  the  deed  was  filled  up  by  him,  he  took 
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it  awa}'x  for  the  purpose  of  carrying  it  to  other  creditors  of  1829. 
the  defendant,  by  whom  it  was  also  to  be  executed.  But 
it  has  been  said,  that  the  defendant  Revett  never  had  the 
possession  of  this  deed  himself.  Although  that  may  be 
so,  yet  a  deed  may  be  delivered,  either  by  actual  delivery, 
or  by  words,  or  acts  equivalent  to  a  delivery ;  and  here,  the 
permitting  Broume  to  take  the  deed  away,  and  carry  it  to 
other  parties,  for  the  purpose  of  their  executing  it,  was  of 
itself  a  question  fit  to  be  left  to  the  Jury,  whether  that 
was  not  (if  a  re-delivery  should  be  deemed  to  be  neces* 
sary)  a  re-delivery  on  the  completion  of  the  deed,  by  the 
insertion  of  the  amount  of  all  the  sums  due  from  the  de- 
fendant to  his  creditors.  On  that  ground  it  is,  that  I  am  of 
opinion  that  the  trust-deed  is  to  be  considered  as  good. 

With  respect  to  the  admissibility  o{ Browne  as  a  witness, 
I  own  I  should  have  great  difficulty  in  saying  that  he  could 
be  a  witness,  if  the  objection  to  his  testimony  were  rais- 
ed in  an  ordinary  case  of  a  trial  at  Nisi  Prius.  He  was  a 
party  to  the  deed  of  trust,  and  had,  at  the  time  of  the 
trial,  incurred  certain  expenses,  which  were  to  be  paid  ac- 
cording to  the  terms  of  that  deed.  But,  considering  this 
in  the  point  of  view  in  which  my  Lord  Chief  Justice  has 
taken  it,  and  in  which  I  have  known  issues  directed  by  the 
Court  of  Chancery  treated,  where  the  object  was  to  satis- 
fy the  conscience  of  the  Court,  viz,  that  if  we  see,  upon  the 
whole,  that  justice  has  been  done,  there  can  be  no  occasion 
to  send  the  case  down  to  a  new  trial.  Has  then,  justice 
been  done  in  this  case?  and  does  it  really  depend  on  the 
single  testimony  of  Browne?  The  first  question  then  is, 
what  is  the  probability  of  the  case?  To  which  the  answer 
is,  that  the  final  completion  and  delivery  of  the  deed  was 
left  for  future  consideration.  There  were  a  number  of 
blanks  left  in  it  when  it  was  carried  to  the  defendant  on 
the  first  day,  to  be  executed,  in  the  King^s  Bench  Prison; 
all  those  blanks  were  then  filled  up,  with  the  exception  of 
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1829.         the  amount  of  the  sum  due  to  Mills.    The  probabiKty, 
then,  isy  that  Millis  debt  was  not  at  that  time  aacertained, 
and  that  was  ccmfirmed  by  Brcwne^  who  stated ,  that  it  was 
done  on  the  following  day.     But  it  does  not  rest  on  hb 
testimony  alone,  for  the  witness  Chapman  said,  that  he 
saw  the  defendant  afterwards  with  a  draft  of  a  deed  be- 
fore him;  that  he,  the  defendant,  was  then  reading  it,  and 
told  &e  witness  that  he  had  executed  it,  and  that  he  had 
got  time,  and  had  reduced  the  debt  alleged  to  be  due  to 
MiUs  from  16,000/.  to  between  14,000/.  and  15,000/.,  for 
which  sum  blanks,  which  had  been  left,  were  filled  up. 
Therefore,  the  evidence  of  Chapman  shews  that  what  was 
done  on  the  second  day,  when  the  Uanks  were  filled  up 
by  Brcvme^  was  done  with  the  defendant's  assents     But  it 
does  not  rest  here ;  a  great  number  of  documento  were 
referred  to  at  the  trial,  many  of  which  were  put  in ;  and 
by  the  first  of  which»  it  appears,  dmt  the  defendant  wai 
not  ojily  cogni^nt  of  all  that  he  bad  doiie»  but  had  ex- 
pressly acted  upon  and  confirmed  the  deed  in  question; 
for,  on  the  day  the  blanks  were  filled  up,  he  stated, 
in  a  letter  to  Moss^  one  of  his  tenants,  as  follows: — 
"  Having  this  day  executed  to  Mr.  Thomas  Hudson  (the 
plaintifi*)  a  conveyance  of  all  my  estate  and  heredita- 
ments, in  trust,  for  the  purpose  of  satisfying  various 
charges  and  incumbrances  on  the  above  property,  I  write 
to  desire  that  you  will  in  future  pay  your  rents  to  the  said 
Thomas  Hudson^  or  hb  appointed  receiver,  whose  receipt 
will  be  a  sufficient  discharge."    That  letter  was  read  at  the 
trial,  and  not  only  shews  the  confirmation  of  the  conlrset, 
but  that  the  defendant  was  awareof  what  he  had  doie; 
besides  which,  a  paper  containing  the  amount  of  the  reflp 
tal,  and  the  names  of  all  the  tenants,  was  produced,  whidi 
was  delivered  by  the  defendant  to  the  plaintiflf;  and  is 
which,  among  other  names,  that  of  Moss  was  mendoned. 
But  I  rely  mainly  on  the  letter  written  by  die  defendant  to 
Moss^  and  which  I  think  is  sufficient  to  satisfy  the  Court 
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that  the  Jury  have,  upon  this  occasion,  done  justice  be- 
tween the  parties.    This  rule,  therefore,  must  be — 

Discharged  (a). 


1829. 


(a)  The  defendant  Revett  having 
distrained  on  Mou  for  rent  alleg- 
ed to  be  due  to  the  former,  the 
latter  brought  an  action  of  re- 
pleTin,  wluch  the  Goort  directed 
to  ainde  the  event  of  this  issue; 


and  they  now  ordered  a  Tercet  to 
be  entered  for  Mou,  on  his  pleas 
in  bar  of  non  tenuit  and  riem  ts 
arrear;  and  he  was  also  to  be  al- 
lowed the  cpsts  of  the  action. 


Sir  William  De  Crespiony,  Bart.  r.  The  Honourable 

W.  L.  Wellesley. 

Jl  HIS  was  an  action  for  a  libel,  sent  by  the  defendant,  in 
a  letter,  to  be  published  in  a  weekly  newspaper  called 
T^e  Sunday  Times,  The  declaration  contauied  fourteen 
counts,  and  after  the  Usual  inducement  as  to  the  plaintiff's 
being  a  person  of  good  name,  fame,  and  credit,  the  ninth 
count  stated,  that  the  defendant,  contriving  and  intending 
to  traduce,  vilify,  and  defame  the  plaintiff,  and  to  bring 
him  into  public  scandal  and  disgrace  with  and  amongst 
the  subjects  of  this  realm,  heretofore,  to  wit,  on  the  15th 
July,  18£8,  at  Sec,  falsely  and  maliciously  published,  and 
caused  and  procured  to  be  published,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  of  and  con- 
cerning the  plaintiff;  in  which  hbel  there  were  and  are 
contained  (amongst  other  things),  the  false,  scandalous, 
malicious,  defamatory,  and  libellous  words  and  matter  fol- 
lowing, of  and  concerning  the  plaintiff.  [Here,  a  memo* 
randum,  containing  certain  extracts  from  parts  of  a  letter 
from  the  Rev.  Heaton  C  De  Crespigny^  to  the  defendant, 
dated  on  the  8th  July  preceding,  were  set  out,  with  the 
defendant's  answers  to  such  extracts;  and  then  the  follow- 
ing minutes  of  conversations  which  the  defend^it  stated 


Monday^ 
Feb.  9th. 

In  tn  actioD  for 
the  publicadon 
of  a  libel  reflect* 
iog  on  the  char- 
acter of  an  in* 
dividual,  the  de- 
fendant cannot 
justify  the  pub- 
lication, by 
pleading  that 
the  libellous 
matter  was  com- 
municated to 
him  by  a  third 
person,  whose 
name  be  dis- 
closed at  the 
time  of  the  pub- 
lication of  the 
libel;  audit 
seems  doubtful 
whether  such 
would  be  a  suffi- 
dent  defence  in 
an  action  for 
oral  slander. 
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1829.         that  he  bad  had  with  the  Rev.  H.  C.  De  Cre9pigntfy  and 
^  ^    '  which  were  shewn  to  Captain  De  Brooke,  in  the  presence 

De  CKEfPIONY        4,   ^    ,  1     „  ,       \r  ei       •ii        r  1  ^r\x  i 

v.  of  Colonel  rreemantle^  Mr.  SavtUe  Lumley^  M.P.,  and 

WIXLE.LET.  Colonel  Paterson,  on  Monday,  the  I6th  June,  1828].  The 
copy  of  the  minutes  referred  to,  was  dated  the  dth  De- 
cembetf  1827|  and  was  set  out  in  the  count  as  follows — 

**  Copy  of  minutes  referred  to,  dated  5th  December,  1897. 

'*  Mr.  De  Crespigny  told  Mr.  WeUesley  he  was  wrong 
in  supposing  he  had  spoken  to  his  father.  Sir  William  De 
Crespigny,  (meaning  the  plaintiff).     He  had  written  a 
letter   to   him,   and   he  had  his  (meaning  the  plaintiff's) 
answer,    in   which   he    (meaning  the  plaintiff)   admitted 
the  fact;  and  that  his  wife,  Mrs.  De  Crespigny,  and  him- 
self, had  the  letter;  that  all  the  family  knew  of  the  ejr- 
cumstance,  [intimacy]  (a);  that  his  poor  brother  WilUam 
(who  is  dead)  was  extremely  jealous  of  his  father  (mean- 
ing the  plaintiff),  and  had  been  turned  out  of  his  house' 
that  his  mother  had  told  him  thai  a  child  had  been  bom, 
and  that  it  had  been  her  conclusion  (6),  [my  mother  vhu 
dead],  that  his  brother  Herbert  had  spoken  to  his  father 
(meaning  to  the  plaintiff),  upon  the  subject,  who  repliedi 
that  he  (meaning  the  plaintiff)  entreated,  that  so  distress* 
ing  a  subject  might  not  be  again  mentioned  to  him  (mean- 
ing to  the  plaintiff).     The  Rev.  Mr.  De  Crespigny  told 
Mr.  Wellesley,  he  thought  he  was  quite  right  not  to  allow 
his  children  to  remain  with  people  so   infamously  con- 
nected." 

Then  came  a  copy  of  a  communication,  stated  to  ha?e 
been  made  by  the  Rev.  H,  C,  De  Crespigny  to  the  Ho- 
nourable W.  L.  Wellesley,  upon  his  return  from  the  Miss 
Longs,  dated  the  7th  December,  1827,  as  follows — 

(a)  The  word  intimacy  was  sub-  erased  by  Mr.  De  Crespigny ^  and 

8tituted,  by  the  defendaot,  for  cir^  [my  mother  was  dead],  ioterted 

cumstance,  in  Uea  thereof.    " 

(6)  The  words  in  italics  had  been 
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**  Mr.  *De  Crespigny  informed  Mr.  WeUesley  he  had         1829. 
•een  the  Miss  Longs  yesterdaji  at  their  house  in  Berk-  d^  crespiokt 
skhre^  and  that  he  had  directly  accused  Miss  Emma  Long  v. 

with  her  intrigue,  upon  which  she  got  so  confused,  that 
she  left  the  room  in  the  greatest  embarrassment;  that  he 
then  stated  to  Miss  Dora  Long,  that  Miss  Emma  Long 
had  intrigued  with  his  father  (meaning  with  the  plaintiff), 
and  that  Mr.  WeUesley  intended  to  publish  the  whole 
story,  unless  they  immediately  gave  up  his  children.  Miss 
Long  replied,  she  had  nothing  to  do  with  her  sister's  in* 
trigue,  and  she  must  be  responsible  for  her  own  conduct; 
but  that  no  one  would  believe  what  Mr.  WeUesley  said. 
Mr.  l)e  Crespigny  assured  Mr.  WeUesley  that  she  never 
denied  her  sister's  having  committed  the  fault.  Mr.  De 
Crespigny  told  her  his  father  (meaning  the  plaintiff)  had 
confessed  it  [not  denied  it],  to  which  she  made  no  reply, 
but  put  herself  into  a  violent  passion^  and  said  she  did  not 
wish  to  see  any  of  Mr.  Wellesley's  friends  within  her 
house.  Notwithstanding  such  declaration,  she  invited  Mr. 
De  Crespigny  to  dine  with  them,  and  to  sleep  at  Binfield 
House. 

*'  The  above  minutes  were  shewn  to  Captain  De 
Brooke;  and,  on  the  part  of  the  Rev.  H.  C.  De  Ores- 
pigny,  he  admitted  them  ttnce  to  be  correct,  with  the  ex- 
ception of  one  word,  vix.  that,  for  '  confessed  it^'  the  words, 
*  not  denied  it^*  ought  to  be  substituted.** 

The  eleventh  count  set  out  the  copy  of  the  communica« 
tion  (as  above),  made  by  Mr.  De  Crespigny,  to  the  de- 
fendant, upon  his  return  from  the  Miss  Longs ,  dated  the  7  th 
December,  1827.  The  twelfth  count  charged  the  defend- 
ant with  publishing  the  libel  in  the  Age  newspaper,  as  set 
out  in  the  ninth  count,  with  additional  extracts  from,  and 
answers  to,  Mr.  De  Crespigny's  letter  of  the  8th  July; 
fnd  the  thirteenth  and  fourteenth  counts  set  out  parts  of 
the  libel  only. 

The  defendant  pleaded— ^r«^ — Not  Guilty  to  the  whole 
declaration. 
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1829.  Secondly^  as  to  the  publishiiigi  aiic^  causing  and  pro- 

^  ^^     '      curing  to  be  publidbed,  the  ibllowing  parts  of  tke  said 
V,  supposed  Ubel  of  and  concerning  the  pkintiflT,  in  the  luolh 

count  of  the  declaration  inentioned»  with  the  inteiit  and 
meahitig  therein  mentioned^  to  wit,  *  Mr.  De  CreMfigfi^ 
told  Mr.  WeUesley  he  was  wrongs  in  supposing  he  had 
spoken  to  his  father,  Sir  WUUem  De  Crespigny  (meaning 
the  plaintiff)/  &c,,  [heve  the  whole  of  the  Ubel  was  set 
out  as  in  the  ninth  cpunt] : — the  defiandant  said,  that  the 
plaintiff  ought  not  to  have  and  mamtua  his  aforesaid  so* 
tioQ  thereof  against  him,  beca\ise,  h^  said^  that,  before  ths 
publishii^  of  the  parts  of  the  said  supposed  Ubel  in  tibs 
ninth  count  of  the  declaration  mentioned,  to  wit^an  the  5th 
December,  18^7, '  the  said  Rot.  H.  C.  De  Cteepigng  UM 
ihe  defendant  that  he  was  wvong^  in  supposing  that  he,  tdf 
8ai4  H.  C.  De  Creapigny,  hful  spokeii  to  his  f^thftr,  Sir 
William  De  Crespigny,*  (meaning  the  pUdiitiflf),  Ske,  [h^ 
Ae  libel  was  again  repeated,  to  the  Words  '*  to  remain  iritb 
people  to  infamously  connected/'  with  the  otnission  of  the 
word  circumstance,  and  also  of  the  passage  that  Ais  mother 
had  told  him  that  a  child  had  been  bom,  and  it  had  been  ker 
conclusion,  [my  mother  was  deait],^'  And  the  d^fendapt  far- 
ther said,  that  the  saidH.  C.De  Crespigny^  aflerward8,and 
before  the  publishing  the  said  libel  in  the  introductory  part 
of  the  plea  mentioned,  to  wit,  oh  the  7th  December,  I8S7, 
further  told  the  defendant,  that  he  had  seen  the  Misses  Long 
yesterday,  at  their  house  in  Berkshire,  &c.  [here  that  part 
of  the  libel  was  repeated,  to  the  #ords  "  to  sleep  at  Bi^ 
field  House,^'  with  the  omission  of  the  words  ''  eo^festei 
it,"  and  *'  put  herself  into  a  violent  pdssionJ*^   And  the  de- 
fendant further  said,  that,  before  the  publishing  of  the 
said  parts  of  the  said  supposed  libel  in  the  introductoiy 
part  of  this  plea  mentioned,  to  wit,  on  the  I6th  June,  1828, 
ccrrtain  minutes  and  statements  in  writing  were  made,  sa 
and  for  correct  minutes  and  statements  of  the  said  eooH 
munioations  and  representations  sd  made  by  the  said  H. 
C.  De  Crespigny,  as  aforesaid ;  and  the  same  were  tfaea 
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feyiaed  and  corrected  by  th«  aaid  H.  C  De  Cretpigny;        1829. 
and,  when  so  revised  and  corrected,  contained,  and  still  j^^^  c*mfioiiy 
do  contain,  the  words  and  matter  fcdlowing,  with  the  in-  v. 

ierlineations  and  alterations  as  follows — **  Mr.  De  Cres^ 
pigny  (meaning  the  said  Rev.  H.  C.  De  Crespigmy)  told  Mr^ 
WeUedey  (meaning  die  defendant)  he  was  wrong,  in  sup- 
posiQg»  £pc«  [here  the  libel  was  again  set  out,  as  in  the 
flwiutest  with  the  alterations  or  interlineations  by  the  de-    ' 
fendant,  and  the  erasures  by  Mr.  De  Credpigny^  the  word 
^rcmmeUmee  having  been  altered  to  intimacy;  **  that  Me 
maiker  had  told  him  that  a  child  had  been  botn/*  being 
erased;  and  the  words,  '*  not  denied  it^*"  substituted  for 
*'  ccatfeeeed  it/'  and  '*  put  herself  into  a  violent  pasmon^** 
bebig  also  erased].  And  the  defendant  further  said,  that, 
afterwards,  and  before  the  publishing  of  the  said  parts  of 
the  said  supposed  libel  in  the  said  ninth  count  mentioned,  to 
Hit,  on  the  said  lOth  June,  1828,  the  said  H.  C.  De  Ores- 
pigny  caused  the  said  minutes  and  statements,  so  revised 
and  corrected  by  him  as  aforesaid,  and  containing  the  words 
and  matter  last  aforesaid,  to  be  delivered  to  him,  the  de*^ 
fendant,  as  and  for  a  true  and  correct  statement  of  the 
conversations  he,  the  said  H.  C.  De  Crespigny,  had  had 
with  the  defendant  as  aforesaid;  and  the  said  minutes 
wetre  heretofore,  to  wit,  on  &c.  aforesaid,  shewn  to  the 
Sind  Captain  De  Brooke,  in  the  presence  of  the  said  Co- 
lonel Freemantle,  Mr.  SaviUe  Lumley,  and  Colonel  Pater* 
son.    And  the  defendant  further  said,  that,  at  the  time  of 
publishing  the  said  several  parts  of  the  said  supposed 
libel  in  the  said  ninth  count,  and  in  the  introductory  part  of 
thiB  jdea  mentioned,  as  therein  mentioned,  he,  the  de- 
fendant, also  published,  th(U  the  same  had  been  so  pub- 
lished to  him  by  the  said   H.  C.  De  Crespigny,  therein 
mentioned,  as  aforesaid ;  wherefore,  he,  the  defendant,  at 
the  said  several  times  when,  &c.,  in  the  said  ninth  count 
mentioned,  did  publish  of  and  concerning  the  pUuntiff 
the  said  several  parts  of  the  said  supposed  libel  in  that 
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1829.         count  mentionedy  as  he  lawfully  might,   for   the  causcj 
"  aforesaid;  and  this,  &c.,  wherefore,  &c. 

r.  The  defendant,  in  his  third  plea,  alleged,  that,  before 

the  publishing  of  the  parts  of  the  libel  in  the  introductory 
part  of  the  second  plea,  and  in  the  ninth  count  mentioned,^ 
the  said  H.  C.  De  Crespigny  did  publish,  and  cause  and 
procure  to  be  delivered  to  the  defendant,  certain  minutes 
and  statements  in  writing,  as  revised  and  corrected  by 
him,  containing  the  libel  in  question,  and  published  to  the  de- 
fendant the  said  minutes  and  statements,  with  the  like  mean- 
ing, and  in  the  same  sense,  as  in  the  ninth  count  alleged. 

And  lastly^  as  to  the  composing  and  publishing  so  much 
of  the  said  supposed  libel  in  the  declaration  mentioned,  as 
imputed  to  the  plaintiff,  that  he  had  intrigued  with  Miss 
Emma  Long^  and  that  he  had  not  denied  it;  and  also,  as 
to  the  composing  and  publishing  the  words  and  figures  fol- 
lowing, in  the  said  ninth,  eleventh,  twelfth,  thirteenth,  and 
fourteenth  counts  of  the  declaration  mentioned,  and  there- 
in supposed  to  have  been  composed  and  published  by  the 
defendant  of  and  concerning  the  plaintiff,  [here  the 
minutes  were  again  in  part  set  out] ;  the  defendant  saidi 
that  the  said  H.  C.  De  Crespigny  composed  and  pulh 
lished  the  said  matters  in  writing  to  tfie  defendant,  of  and 
concerning  the  plaintiff,  with  the  like  intent  and  meaning 
as  in  those  counts  mentioned;  and  that  the  defendant, 
at  the  time  of  composing  and  publishing,  &c.,  as  in  the 
introductory  part  of  that  plea  mentioned,  did  also  publish 
that  the  same  had  been  so  composed  and  published  by  the 
said  H.  C.  De  Crespigny. 

The  plaintiff  added  a  similiter  to  the  first  plea,  and  de- 
murred specially  to  the  second,  assigning  for  causes, 
that  the  defendant  had  not,  in  or  by  that  plea,  stated  or 
alleged,  that  such  parts,  as  in  the  introductory  part  of 
that  plea  are  mentioned,  of  the  libel  therein  also  mention- 
ed, were  true,  or  that  any  of  them  was  true,  or  that  the 
plaintiff  had  been  or  was  guilty  of  the  offence  or  miscon- 
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duct  by  the  last-mentioned  parts  of  the  said  libel  charged         1829. 
against  and  imputed  to  him;  and,  also,  for  that  the  de-  jj^  crespiont 
fendant,  as  a  justification  for  the  publication  of  the  said  v. 

last-mentioned  parts  of  the  said  libel,  had,  in  and  by  his 
said  second  plea,  stated  and  alleged,  that  the  said  H.  C 
De  Crespigny  told  him,  the  defendant,  and  assured  him 
of,  such  matters  and  things  as  in  the  said  second  plea  are 
in  that  behalf  respectively  stated  and  alleged ;  and  that 
the  said  minutes  and  statements  in  that  plea  mentioned, 
were  made  as  therein  is  mentioned;  and  that  the  same 
were  revised  and  corrected  by  the  said  H.  C.  De  Cres- 
pigny^  and  by  him  caused  to  be  delivered  to  the  defend- 
ant, as  in  the  said  second  plea  is  mentioned ;  and  that  the 
said  minutes  had  been  shewn  to  such  persons  as  in  that 
plea  are  in  that  behalf  mentioned;  and  that  the  defend- 
ant, at  the  time  of  publishing  the  said  last-mentioned  parts 
of  the  said  libel,  had  also  published  that  the  same  had 
been  so  published  to  him  by  the  said  H.  C.  De  Crespig- 
ny,  as  in  the  said  second  plea  is  in  that  behalf  mentioned; — 
whereas,  such  statements  and  allegations  of  the  defendant 
as  last  aforesaid,  if  true  and  correct  in  fact,  are  not,  nor 
is  any  of  them,  any  justification  or  excuse  for  the  publica- 
tion of  the  said  last-mentioned  parts  of  the  said  libel  by 
the  defendant,  or  any  answer  to  this  action,  in  respect  of 
such  publication; — and  also,  for  that,  the  defendant  hath,  in 
and  by  the  said  second  plea,  attempted  to  justify  the  pub- 
lication of  the  said  last-mentioned  parts  of  the  libel,  upon 
the  ground,  and  because,  that  the  said  H.  C,  De  Cres* 
pigny  had  told  the  defendant,  and  assured  him  of  such 
matters  and  tilings  as  in  the  said  second  pica  are  in  that 
behalf  respectively  stated  and  alleged;  and  that  the 
said  H.  C,  De  Crespigny  had  caused  to  be  delivered 
to  the  defendant,  such  minutes  and  statements  as  in 
the  said  second  plea  are  in  that  behalf  mentioned ;  and 
that  the  defendant,  at  the  time  of  publishing  the  said 
last-mentioned  parts  of  the  said  libel,  had  also  published| 
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1629.         that  the  same  had  been  so  published  to  him  by  the  said 
^"^^  //.  C.  De  Crespigny,  as  in  the  said  second  plea  is  in  that 

V.  behalf  mentioned;  whereas,  the  previous  publication  of 

the  said  last^mentioned  pi^rts  of  the  said  libel,  by  the  said 
H.  C.  De  Crespigny^  to  the  defendant,  whether  in  speak- 
ing or  in  writing,  was  not,  nor  is,  any  justification  for  the 
publication  thereof  by  the  defendant;  and  also,  for  that, 
the  said  second  plea  does  not  state,  or  set  forth,  any  justi- 
fication or  excuse  for  the  publication  by  the  defendant  of 
the  said  last-mentioned  parts  of  the  said  libeK 

There  was  a  special  demurrer  to  the  third  plea,  similar  in 
terms  to  the  second: — and  to  the  last,  the  plaintiff  assigned 
for  cause,  among  several  others,  that  it  did  not  therein  ap- 
pear, nor  was  it  sufficiently  stated,  to  which  one  particular 
libel,  or  part  thereof,  of  the  several  libels  in  the  declara- 
tion mentioned,  the  following  words,  to  wit,  *'  so  much  of 
the  said  supposed  libel  in  the  declaration  mentioned,  as 
imputed  to  the  plaintiff,  that  he  had  intrigued  with  Miss 
Emma  Long^  and  that  he  had  not  denied  it,"  in  the  in- 
troductory part  of  that  plea,  refer,  or  are  meant  or  in- 
tended to  refer;  inasmuch,  as  there  are  several  separate 
and  distinct  libels  mentioned  in  the  declaration,  to  any  of 
which  such  words  might  refer. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term. 

Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — Nei- 
ther of  the  pleas  can  be  supported  in  point  of  law.  They 
would  even  be  bad  on  general  demurrer.  The  question 
raised  by  them  is,  whether  an  individual  who  re-publishes 
written  slander,  which  he  has  received  from  another,  may 
justify  such  publication,  by  disclosing,  at  the  time,  the 
name  of  the  person  who  first  made  the  communication  to 
him.  Although,  in  some  instances,  it  is  true,  that  a  per- 
son repeating  slander  which  he  has  heard  from  another, 
may  be  justified,  if,  at  the  time  of  the  repetition,  he  names 
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the  person  from  whom  he  heard  it,  yet  that  rule  has  never  1829. 
been  extended  to  the  case  of  written  slander,  which  is  a  ^^  crespiony 
more  deliberate  act,  and  by  which  greater  publicity  is  given. 
The  basis  of  the  pleas  is  founded  on  a  resolution  in  the 
Earl  of  Northampton  s  case  (a).  That,  however,  was  an 
information  by  the  Attorney-General^  against  several  de- 
fendants, in  the  Star  Chamber^  one  of  whom  was  charged 
with  having  spoken  and  published  certain  scandalous  words 
of  the  Earl  oi  Northampton^  a  grandee  and  peer  of  the  realm. 
That,  therefore,  was  a  species  of  slander  of  which  the  law 
takes  especial  notice,  which  is  termed  scandalum  magna- 
turn,  and  is  provided  for  by  the  statutes  3  Edw.  1,  c  34,  2 
Rich,  2,  Stat.  1 ,  c.  5,  and  12  Rich.  2,  c.  1 1 ,  by  which  a  party 
telling  or  publishing  false  news  of  any  great  men  of  the 
realm,  was  liable  to  imprisonment,  until  he  had  brought  in- 
to Court  the  first  author  of  the  tale.  And,  although,  by 
the  fourth  resolution  in  that  case,  it  is  said  to  have  been 
resolved,  ''  that,  in  a  private  action  for  slander  of  a  com- 
mon person,  if  J.  S.  publish  that  he  hath  heard  J,  N. 
say,  that  J.  G.  was  a  traitor  or  thief,  in  an  action  on  the 
case,  if  the  truth  be  such,  he  may  justify;**  yet  that  reso- 
lution was  extra-judicial  and  uncalled  for,  and  was  incon- 
sistent with  the  decision  in  that  case,  as  all  the  defendants 
were  found  guilty,  notwithstanding  they  alleged  that  they 
had  heard  the  report  from  others. 

The  twelfth  part  of  Lord  Coke's  Reports  was  only  a 
posthumous  publication,  and  printed  on  the  mere  au- 
thority of  BulstrodCi  who  stated,  by  way  of  preface, 
that  he  had  perused,  and  did,  upon  his  reading  there- 
otf  conceive  the  same  to  be  the  collections  of  Lord  Coke; 
and  Mr.  Justice  Holroyd,  in  adverting  to  Lord  North' 
ampioris  case,  in  Lewis  v.  Walter  (&),  said,  that  the  book 
in  which  that  case  was  found,  was  not  so  accurate  as 
the  rest  of  the  Reports  of  Lord  Coke^  not  having  been 

{a)  12  Rep.  134.  (6;  4  Barn.  &  Aid.  614. 
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1829.         published  by  him  in  his  life-time,  but  from  his  notes  after- 

wards;  and  Mr.  Hargrave,  in  bis  State  7Wa&,  says  (a), 

V.  that  the  twelfth  part  of  Lord  Coke's  Reports^  was  mere- 

\^EL LESLEY 

ly  a  collection  of  cases  by  him,  which  were  not  intend- 
ed for  publication;  and  Mr.  Serjeant  HiU,  in  a  note  in  hb 
copy  of  those  Reports,  states,  that  the  twelfth  part  was 
not  fit  to  be  allowed;-  and  he  referred  to  the  case  of  the 
prerogative  or  dispensing  power  of  the  King(fr),  by  which 
the  opinions  there  introduced  might  justify  the  King  in  act- 
ing against  law,  and  afforded  grounds  for  him  to  erect  ar- 
bitrary power.     Although,  however,  some  cases  may  be 
found,  in  which  the  resolution  in  Lord  Northampton  9  case 
has  been  treated  as  an  authority,  yet  there  is  no  decision 
to   establish  it,  to  its  full  extent,  or  any  dictum  to  be 
found,  where  a  defendant  has  been  entitled  to  the  be- 
nefit of  it,  in  a  plea  of  justification  to  words  spoken  or 
written ;  and  as  it  is  repugnant  to  principle,  it  ought  not 
now  to  be  considered  as  law.   In  Crawford  v.  MidiUeton{c\ 
the  plaintiff  having  declared  for  slanderous  words,  charg- 
ing him  with  felony,  said  by  the  defendant  to  have  been 
spoken  of  the  plaintiff  by  a  person  whom  the  defendant 
met  on  the  road,  judgment  was  arrested,  by  the  opinion  of 
three  Judges,  for  want  of  an  averment,  that,  in  truth,  no- 
body had  said  such  words  to  the  defendant ;  against  the 
opinion  of  Mr.  Justice  Twysden,  who  thought  that  the 
words  being  laid  to  be  spoken  falsely  and  maUciously,  and 
so  found  by  the  verdict,  was  a  proof  that  nobody  had  said 
so  to  him.     But  that  case  cannot  be  supported,  as  the 
opinion  of  the  three  Judges  went  upon  the  ground,  that 
the  defendant  might  have  justified  the  slanderous  words 
upon  the  report  of  another,  without  naming  him  at  the 
time 9  which  was  contrary  to  the  rule  laid  down  in  Lord 
Northamptoris  case.     In  Lewis  v.  Walter  (d),  an  action 
was  brought  for  these  words,  namely:  J,  P.  did  say,  that 

(a)  Vol.  11,  p.  30.  (c)  1  Lev.  82. 

(b)  12  Rep.  18,  19.  (rf)  Cro.  Jac.  406,  413. 
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J.  L,^  (meaning  the  plaintiff),  did  say,  that  there  is  no  prince         |8i>9. 
in  England;  ubi  revera,  J.  P.  never  spake  any  such  words:       ^     ^^     ^ 
on  motion  m  arrest  of  judgment,  that  the  words  were  not  r. 

actionable,  because  they  were  but  the  report  of  the  speech  ^^^^^  ■*'^^- 
of  another;  yet  the  Court  held,  that,  as  the  plaintiff  alleg- 
ed that  c7.  P.  never  spake  them,  the  action  might  be  main- 
tained. In  Gardiner  v.  Atwater  (a),  the  words  spoken  were: 
**  Thou  art  a  sheep-steah'ng  rogue,  and  farmer  P.  told  me 
so.'*  On  motion  in  arrest  of  judgment,  Lord  Chief  Jus- 
tice Denison  said :  '*  It  has  been  said,  that  although  the 
words  might  be  actionable,  yet  that  the  plaintiff  ought  not 
to  have  judgment,  because  it  was  not  averred  that  farmer 
P.  did  not  tell  the  defendant  so;  but  the  Court  were  of 
opinion  that  that  averment  was  by  no  means  necessary,  it 
being  quite  immaterial  whether  farmer  P.  did  or  did  not 
tell  the  defendant  so.'*  In  Woolnoth  v.  Meadows  (6), 
where  one  said  of  another,  that  his  character  was  infa- 
mous, and  imputed  to  him  unnatural  practices ;  it  was 
held,  that  such  words  could  not  be  justified  by  any  plea, 
naming,  for  the  first  time,  the  person  from  whom  the  de- 
fendant heard  the  complaint.  That  case,  therefore,  in  ef- 
fect overruled  that  of  Crawford  v.  Middleton:  and  al- 
though the  authority  of  the  rule  in  Lord  Northampton's 
case  was  recognized  and  confirmed  by  Lord  Kenyan^  in 
Davis  V.  Lewis  (c),  and  by  Lord  EUenborough  in  Woolnoth 
V.  Meadows^  namely,  that,  in  order  to  enable  a  defendant 
to  justify  slanderous  words  upon  hearsay,  or  the  report  of 
another,  he  must  disclose,  at  the  time  of  uttering  the  slan- 
der, the  name  of  the  person  from  whom  he  heard  it; 
the  object  of  which  was  to  give  the  plaintiff  his  action 
in  the  first  instance  against  the  original  author  of  the 
Blander ;  yet,  in  Alaitland  v.  Goldney  (rf),  Lord  Ellenbo- 
rough  considered  that  one  who  repeated  slander,  after 
knowing  it  to  be  unfounded,  could  not  justify  it,  by  hav- 

(fl)  Sayer,  266.    {b)  6  East,  463.    (c)  7  Term  Rep.  1 9.    (d)  2  East,  426. 
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1829.         ing  named  his  author  at  the  time:  and  the  rule  there 
laid  down  is,  that,  in  order  to  justify  the  repetition  of 
r.  slanderous  words  spoken  by  another,  the  defendant  must 

Wn  f  Fsi  vif 

give  a  certain  cause  of  action  against  that  other,  by 
naming  the  author  of  the  slander,  and  giving  the  very 
words  which  he  used: — and  Lord  EUenborough  there 
said,  that,  ¥rithout  considering  the  extent  of  the  rule  laid 
down  in  Lord  Northampton's  case,  it  was  sufficient  to 
observe  of  it,  that  it  was  a  case  of  oral,  whilst  Maiiland 
V.  Goldney  was  one  of  written  slander.  Mr.  Justice 
Lawrence  also  forbore  to  comment  on  Lord  Northamp- 
ton s  case,  as  it  did  not  apply  to  written  slander.  In  the 
late  case  of  Lewis  v.  Walter  (a),  to  a  declaration  for  a 
libel  published  in  a  newspaper,  the  defendant  pleaded 
that  the  libel  was  originally  published  in  another  paper  by 
«/.  S. ;  and  that,  at  the  time  of  the  publication  by  the  de- 
fendant, it  was  stated,  in  such  publicati<»D^  that  it  was 
copied  from  that  paper;  and  it  was  held,  that  the  plea 
was  bad,  inasmuch  as  the  publication  by  the  defendant 
did  not  specify  by  name  J.  S.  as  the  original  publisher  of 
the  libel,  but  only  named  the  paper  from  which  it  was 
copied.  It  also  seems  from  that  case,  that  even  if  J. 
S,  had  been  named  by  the  defendant  when  the  latter  pub- 
lished the  libel,  such  publication,  being  of  written  slander, 
could  not  have  been  justified;  for  Lord  Chief  Justice  Ab- 
bott said :  ''  I  am  not  prepared  to  assent  to  the  proposi- 
tion, that  such  a  defence  is  applicable  to  cases  of  written 
slander,  for  that  would  give  great  facility  to  such  publica- 
tions, which  ought,  if  possible,  to  be  prevented.  And 
Mr.  Justice  Holroyd  said :  '^  \vl  actioiis  for  slander,  the 
truth  may  be  pleaded  as  a  legal  defence.  But  that  plea 
admits  the  malice,  and,  notwithstanding  that,  justifies  the 
publication.  It  is,  however,  a  very  different  thing  to  jus- 
tify the  repetition  of  slander,  by  alleging,  as  a  bar,  that 

(a)  4  Barn,  k  Aid.  605. 
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some  other  person  originally  Was  the  author  of  it.     For  it         1829. 
docs  not  foHow,  that,  because  a  defendant  may  justify  slan-  ^  '*"''' 

'  ^  <»         ^  De  CaBspiaifT 

der,  if  truoi  he  may  also  justify  the  repetition  of  slanderous  _  v. 
words  which  are  not  true,  if  he  has  heard  them  from  an- 
other person;*'  and  he  concluded  by  saying,  '*  PerhapSi  the 
rule  has  been  laid  down  too  largely  in  the  Earl  of  North- 
ampton's case,  and  ought  to  be  qualified,  by  confining  it 
to  cases  where  there  is  a  fair  and  just  reason  for  the  repe- 
tition of  the  slander."  And  Mr.  Justice  Best  said :  "  The 
attempt  is  to  justify  this  libel  under  the  authority  of  the 
£arl  of  Northampton's  case.  If  this  precise  point  had 
been  there  determined,  I  should  doubt  the  propriety  of 
that  decision:  and  I  think  that  the  reasons  g^Tcn  by  my 
brother  Holroyd^  shew  that  the  fourth  resolution  in  that 
case  requires  some  qualification;  for  it  cannot  be  justifi- 
able to  repeat  slander  under  all  circumstances,  but  only 
in  those  cases,  where  it  is  done,  not  for  the  purpose  of  mere- 
ly circulating  the  slander,  but  for  some  fair  and  reasonable 
cause.  And,  besides,  I  am  not  prepared  to  say  that  that 
case  extends  to  written  slander,  in  which  the  repetition^ 
by  producing  a  greater  dispersion,  increases  in  a  tenfold 
degree  the  injury  to  the  individual." — Although,  therefore, 
the  resolution  in  Lord  Northampton's  case  may  apply  to 
a  case  of  oral  slander,  yet  it  cannot  be  extended  to  libel, 
or  written  slander.  In  McGregor  v.  Thwaites  (a),  Lord 
Chief  Justice  Abbott  said :  ''  It  is  to  be  observed,  that 
Lord  Northampton's  case  was  a  case  of  oral  slander,  and 
that  M' Gregory.  Thwaiies  was  a  case  of  slander  reduced 
into  writing  or  print  by  the  act  of  the  defendants.  It  is 
thereby  rendered  more  injurious,  and  part  of  it  is  thereby 
become  actionable,  which  before  was  not  so.  There  may, 
therefore,  be  a  material  distinction  in  this  respect  between 
merely  repeating  slander  and  publishing  it  in  writing  or 
print."    And  Mr.  Justice  Bayley  said:  **  There  is  a  great 

(a)  d  Baro.  &  Cress.  32. 
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.1829.  distinction  between  oral  and  written  slander."  The  true 
ground  for  that  distinction  is,  that,  in  case  of  written  slander, 
the  publication  may  be  extended  to  all  parts  of  the  world, 
Wellbsley.  i^irhilst  oral  slander  is  generally  confined  to  a  few,  and  the 
imputation  cast  upon  the  party  is  more  readily  forgotten. 
The  late  case  of  Flint  v.  Pike  (a)  tends  to  shew  that  the 
subsequent  publication  of  slanderous  matter  cannot  be  jus- 
tified, unless  it  be  shewn  that  it  was  published  for  the 
purpose  of  giving  the  public  information,  which  it  was  fit 
and  proper  for  them  to  receive,  and  that  it  was  incumbent 
on  the  party  to  shew  that  the  publication  was  warranted. 

[Lord  Chief  Justice  BesL — If  A.  B.  says  a  thing  to  C 
D.  jocosely,  he  would  not  be  justified  in  reporting  it,  as  if 
A.  B.  had  told  it  to  him  seriously.] 

Here,  the  plaintifi^  has  alleged  in  his  declaration,  that 
the  defendant  published  the  libel  falsely  and  maliciously; 
and  that  the  plaintiff  thereby  received  an  injury.  Neither 
of  the  pleas  contains  an  answer  to  the  charge  of  malice^ 
nor  does  the  defendant  attempt  to  justify  that  what  he 
published  was  true,  or  that  he  believed  it.  At  all  events, 
the  conversations  which  took  place  between  him  and  Mr. 
De  Crespignyy  must  be  considered  in  the  nature  of  a  con- 
fidential communication;' and  the  mere  delivery  of  the  min- 
utes to  the  defendant  would  not  justify  their  publication. 
Besides,  the  pleas  are  bad  in  substance,  because  they  do 
not  give  the  plaintiff*  a  right  of  action  against  the  Reverend 
Mr.  De  Crespigny,  the  alleged  author  of  the  slander. 
The  defendant  does  not  allege  that  he  was  the  first  au- 
thor, and  the  whole  of  the  statement  made  by  him  was 
contained  in  the  minutes  or  communication,  which  were 
reduced  into  writing  by  the  defendant  himself.  Besides, 
Mr.  De  Crespigny,  on  the  minutes  being  shewn  him, 
erased  that  part  which  stated  that  '*  his  mother  had  told 
him  that  a  child  had  been  born,'*  and  alleged  that  "  she  was 

(fl)  4  Baru.  &  Cress.  473. 
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deadr  and  yet  the  defendant  published  it^  and  attempted         1829. 
to  justify  it  in  his  plea.     He  therefore  publbhed  every   ^^  crespiokt 
thing  which  could  tend  to  injure  the  plaintiffi  although  a  v. 

most  material  fact  was  expressly  disavowed  by  Mr,  De 
Crespigny  himself.  Lord  Coke  admits,  in  Lord  Norths 
ampton*s  case,  that  it  is  necessary  to  name  the  author, 
even  in  the  case  of  oral  slander,  for  he  says:  ^'  If  J.  S. 
publish  that  he  hath  heard  generally,  without  a  certain  au' 
iAoTf  that  J.  G.  was  a  traitor  or  thief,  there  an  action  ^ur  le 
ease  lieth  against  J.  S.  for  this,  that  he  hath  not  given  to 
the  party  grieved  any  cause  of  action  against  any,  but 
against  himself  who  published  the  words,  although  that  in 
truth  he  might  hear  them ;  for  otherwise  this  might  tend 
to  a  great  slander  of  an  innocent;  for,  if  one  who  hath 
kESam  phantasiam,  or  who  is  a  drunkard,  or  of  no  estima- 
tion, speak  scandalous  words,  if  it  should  be  lawful  for  a 
man  of  credit  to  report  them  generally,  that  he  hath  heard 
scandalous  words,  without  mentioning  of  his  author,  that 
would  give  greater  colour  and  probability  that  the  words 
were  true  in  respect  of  the  credit  of  the  reporter,  than  if 
the  author  himself  should  be  mentioned ;  for  the  reputation 
and  good  name  of  every  good  man  is  dear  and  precious  to 
him."  At  all  events,  that  case  applies  only  to  oral  slander, 
and  its  principle  has  never  yet  been  extended  to  the  pub- 
lication of  a  libel  or  written  calumny. 

The  third  plea  cannot  be  supported,  as  it  merely  states 
that  Mr.  De  Crespigny  caused  certain  minutes  and  state- 
ments in  writing  to  be  delivered  to  the  defendant  as  revised 
and  corrected  by  him.  That,  therefore,  is  a  mere  argumen- 
tative statement,  and  is  not  sufficient  to  fix  Mr.  De  Cres- 
pig^y*^^  the  first  author  or  publisher  of  the  minutes  in 
question.  Neither  is  it  averred,  that  the  minutes  were  de- 
livered as  a  true  statement,  nor  were  they  so  in  point  of 
fact,  as  Mr.  De  Crespigny  had  erased  a  material  part  of 
them,  which  the  defendant  published  notwithstanding. 

The  last  plea  is  bad  at  all  events,  as  it  only  professes 
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1829.         ta  justify  a  certain  part  of  the  libel  as  set  forth  in  the  de- 

Db  CRBsrioNT  <^l^'A^OQ-     Besides,  it  is  pleaded  to  several  counts,  and  it 

^'  is  impossible  to  ascertain  to  which  of  these  counts  the  plea 

WbLLBSLBT.  .  «■      ••  n 

was  intended  to  refer. 

Mr*  Serjeant  Spankie,  contra. — The  defendant's  pleas 
are  prifnd  facie  an  answer  to  the  charges  contained  in  the 
plaintiff's  declaration ;  and  if  the  publication  of  the  alleged 
libel  were  made  by  the  defendant  nudd  fide^  the  plaintiff 
should  either  hare  replied  that  fact  specially^  or  proved  it 
at  the  trial,  which  he  might  have  done  under  the  replicatioii 
of  de  injurid.  An  action  for  slander  or  libel  is  founded 
on  malice  and  &lsehood,  and  it  is  sufficient  for  a  defendant 
to  negative  either  the  one  or  the  other  in  his  pleas.  It  is 
a  complete  answer  to  a  charge  of  malice,  that  the  defendant 
is  not  the  author  of  the  alleged  slander  or  libel,  but  that 
he  heard  or  received  it  from  another,  whom  be  names  in 
his  plea,  and  that  the  publication  is  a  mere  repetition 
of  facts  or  circumstances  of  which  such  person  had  in- 
formed him.  Here,  it  cannot  be  assumed  that  the  mere 
repetition  of  the  statement  made  by  Mr.  De  Crespigny  to 
the  defendant  is  malicious;  and,  consequently,  he  was  not 
bound  to  negative  malice  in  his  plea.  The  resolution  in 
Lord  Norihamptofis  case  has  been  since  recognised  and 
adopted  as  an  authority,  as  generally  as  any  other  case  io 
be  found  in  the  Reports  of  that  learned  writer.  But  the 
true  principle  does  not  rest  on  that  case  alone,  which  ap- 
pears to  have  been  decided  in  the  tenth  oi  James  the  First. 
In  Lewis  v.  Walter^  which  was  decided  four  years  after- 
wards, and  which  is  better  reported  in  Rolle  (a)  than  in 
Crokey  the  case  of  Dame  Morrison  v.  Cade  was  referred 
to,  which  is  also  reported  in  Croke{b),  and  appears  to  hare 
been  decided  in  the  fourth  of  James  the  First,  which  was 
an  action  against  the  defendant  for  having  said,  that  A. 
had  reported  that  he  had  had  connection  with  the  plain- 

{a)  1  Rollers  Rep.  444.  (6)  Cro.  Jac.  162. 
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tiff*;  ubi  revera  he,  A,^  never  made  any  such  report:  and         1829. 
the  Court  held,  that  the  plaintiff*  was  entitled  to  judg-        creifiohy 
ment,  because,  the  report  of  the  speech  of  another,  who  v. 

never  used  such  words,  was  actionable.  So,  in  Rollers 
Abridgmeni  (a)  it  is  said:  ''That  if  a  man  says,  that 
Pierce  said,  that  Lewis  did  a  certain  scandalous  thing, 
Lewis  shall  have  an  action  for  this  against  him,  with 
an  averment,  that  Pierce  never  said  so;  for  then  he  him- 
self is  the  author  of  the  false  news,  and  shall  be  charged 
for  it:  and  the  case  of  Lewis  v.  Walter  is  referred  to. 
But  that,  if  a  man  says,  that  J.  S»  said,  that  J,  D.  said  a 
certain  scandalous  thing ;  that  will  bear  an  action  of  itself, 
though  this  be  false;  yet,  if  J,  S.  said,  that  J,  D.  said  the 
wordSf  no  action  lies  against  him,  for  he  has  named  his 
author^  sciUcet^  J.  S.;  and,  therefore,  he  must  bring 
his  action  against  «/•  S,,  if  he  will  have  remedy:  and  a 
dictum  of  Mr.  Justice  Tanfield,  in  Dame  Morrison  and 
Cade's  case,  is  referred  to  in  support  of  that  distinc- 
tion. If,  therefore,  a  person,  repeating  slander,  names 
his  author  at  the  time,  he  is  excused,  and  the  remedy  of 
the  party  who  supposes  himself  to  be  injured  thereby,  is 
against  the  original  utterer  or  propagator  of  the  report. 
In  Crawford  v.  Middleton^  the  name  of  the  party  who 
told  the  defendant  that  he  should  take  the  plaintiff*  to  gaol, 
was  not  mentioned,  but  merely  that  the  defendant  said, 
that  he  met  one  upon  the  road  who  said  so.  In  Gar- 
diner V.  Aiwaier,  the  objection  was  taken  after  verdict, 
and  the  Court  held  the  words  spoken  by  the  defendant 
to  be  actionable,  independently  of  the  averment,  that  the 
defendant  had  been  told  so  by  another.  But,  the  Earl  of 
Northamptoris  case  was  expressly  confirmed  by  Lord 
Kenyon  in  Davis  v,  Lewis^  where  his  Lordship  said  (6), 
that,  ''  if  a  person  say  that  such  a  particular  man  (naming 


(a)  Vol.  1,  p.  G4,  tit.  "  Action  sur  Case  (X)  Pur.  ParoUr 

(b)  /Term  Rep.  19. 
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1829.        him),  told  him  certain  slander,  and  that  man  did  in  fact 
^    ^  tell  him  so,  it  is  a  ficood  defence  to  an  action  to  be  brought 

De  Crespiomy   ,        ,  11.        -ri. 

V.  by  the  person  of  whom  the  slander  was  spoken;  but,  if  be 

BLLE8LBT.    ^^^q^^  ^jjg  glandcr  generally,  without  adding  who  told  it 
to  him,  it  is  actionable."    That  is  the  sound  and  true 
distinction.      In    Maitland  v.    GoUney,  the   defendant 
published  the   slander,  with  a  knowledge  that  the  per- 
son who  had  originally  uttered  it,  was  satisfied  that  it 
was  untrue:  and  the  rule  laid  down  in  Lord  Nartkamp' 
ton's  case  was  not  attempted  to  be  impeached.     If  the 
defendant  in  this  case  had  received  the  report  from  a 
person  who  had  kesam  pharUctsiam^  or  who  was  a  drunk- 
ard,   or   peri^n   of  no  estimation,   the   plaintiff  should 
have  replied  that  fact;  but,  as  he  has  not  done  so,  and 
the  defendant  has  given  the  name  of  the  person  from 
whom  he  received  the  communication,  it  is  sufficient  to 
repel  the  charge  of  malice.     In  Lord  CromwelFs  case,  it 
was  resolved  (a),  that,  in  case  of  slander  by  words,  the 
sense  of  the  words  ought  to  be  taken,  and  the  sense  of 
them  appears  by  the  cause  and  occasion  of  speaking  them; 
and  here  the  defendant  has  alleged,  that,  before  the  pub- 
lishing of  the  libel,  the  minutes  complained  of  were  not 
only  delivered  to  the  defendant  by  Mr.  De  Crespignyt 
but  revised  and  corrected  by  him.  The  defendant,  there- 
fore, was  justified  in  publishing  them,  on  naming  Mr.  De 
Crespigny  as  the  author  of  the  statements  therein  con- 
tained ;  and  there  is,  consequently,  no  material  distinction 
to  be  drawn  in  this  case  between  written  and  oral  slander, 
as  the  delivery  of  the  minutes  to  the  defendant  was  tan- 
tamount to  a  publication.     In  Baldmn  v.  Elphinstone  {b), 
it  was  held,  that  there  were  various  modes  of  publication 
of  a  libel,  and  that  the  delivery  of  a  letter  containing  a  libel 
primd facie  amounts  to  a  publishing.     In  Lewis  v.  IVaUer, 
the  plea  was  held  to  be  bad,  inasmuch  as  the  publication  by 
the  defendant  did  not  specify  the  original  publisher  of  the 

(«)4  Rep.  13  b.      _  ib)  2  Sir  Wm.  Bl.  1037. 
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libel  by  name;  whilst^  bere^  he  was  not  only  named  but         1829. 
designated.     The  defendant  need  not  have  alleged  in  his 
pleasy  that  he  believed  the  communication  to  have  been  «. 

true;  for  he  had  no  reason  to  attach  discredit  to  any  thing 
which  came  from  Mr.  De  Crespigny,  Although  it  has 
been  said^  that  there  is  a  distinction  between  written  and 
oral  slander,  yet.  Sir  James  Mansfield,  in  Thorley  v.  Lord 
Kerry,  said  (a):  ^'I  cannot,  upon  principle,  make  any 
difference  between  words  written  and  words  spoken,  as  to 
the  right  which  arises  on  them  of  bringing  an  action.'* 
And  here,  the  plaintiff*  has  a  right  of  action  against  Mr. 
Heaion  De  Crespigny,  his  name  appearing  as  the  original 
utterer  of  the  report,  on  the  face  of  the  record.  AU 
though  it  has  been  said,  that  the  last  plea  is  objectionable, 
as  it  is  not  stated  with  sufficient  precision  to  which  part 
of  the  libel  the  plea  refers,  yet,  in  Stiles  v.  Nokes,  Mr. 
Justice  Ije  Blanc  said  (6):  "A  plea  of  justification  may 
be  good  with  a  general  reference  to  certain  parts  of  the 
libel  set  forth  in  the  declaration,  if  the  Court  can  see  with 
certainty  what  parts  are  referred  to ;  as,  if  the  reference 
be  to  so  much  of  the  libel  as  imputes  to  the  plaintiff*  such 
a  crime  {e,  g.  perjury),  that  would  be  sufficient,  without 
repeating  all  those  parts  again,  which  would  lead  to  pro- 
lixity of  pleading,  and  ought  to  be  avoided." 

Mr.  Serjeant  Wilde,  in  reply. — Admitting  that  the  Earl 
of  Northampton's  case  was  not  the  first  in  which  the  prin- 
ciple as  to  the  republication  of  slander  was  established; 
yet,  those  decisions,  as  well  as  the  fourth  resolution  in 
that  case,  proceeded  on  the  statutes  of  Edward  \he  1st 
and  Richard  the  2nd,  which  were  passed  for  the  suppres- 
sion of  false  news  and  the  slander  of  great  men  of  the 
realm.    It  is  evident  that  the  cases  of  Lewis  v.  Walter,  and 

(a)  4  Taunt.  364.  (6)  7  East,  607. 
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1839.         Dame  Morrison  v.  Cade,  were  decided  on  those  statutes,  as 
Db  Ore  r  o      ^  Rollers  Abridgfiient  it  is  said:  " car  ceo  est  solonque  la 
V.  ley  de  newes.*'     So,  in  Viner*s  Abridgment,  which  is  a  li- 

teral translation,  it  is  said  {a):  "  for  this  is  according  to  the 
law  of  news."    In  Dame  Morrison  v.  Cade,  the  words  were 
spoken  of  the  plaintiff,  and  the  Earl  of  Kent,  who  was  one 
of  the  great  men  of  the  realm;  and,  therefore,  the  propaga^ 
tor  of  the  report  was  liable  to  punishment^  unless  he  named 
the  person  from  whom  he  received  it.  But  that  cannot  apply 
to  a  case  of  private  slander,  and  much  less  to  the  re-publica- 
tion of  libellous  matter.     Although  it  has  been  said,  that, 
in  order  to  maintain  an   action  for  slander,  the  words 
spoken  or  written  must  be  false  as  well  as  malicious;  and 
that  it  is  sufficient  for  the  defendant  to  negative  either 
falsehood  or  malice  in  his  plea;  yet,  here,  the  defend- 
ant has  done  neither,  nor  has  he  ventured  to  allege  that 
the  report  furnished  to  him  by  Mr.  De  Crespigny,  was 
a  true  report,  or  that  he  believed  it  to  be  so:  and  the 
mere  delivery  of  it  to  him  forms  no  excuse  for  its  publi- 
cation.     Although  Sir  James  Mansfield,  in  Thortey  t. 
Lord  Kerry,  said,  that  he  could  not  make  any  difference 
between  words  spoken  and  words  written,  as  to  the  right  of 
bringing  an  action  upon  them;  yet,  the  distinction  has 
long  since  been  laid  down,  as  the  one  is  sudden  and  fleet- 
ing, whilst  the  other  is  permanent,  more  deliberate,  and 
more  widely  dbseminated.     Although  it  has  been  said, 
that,  if  the  defendant  received  the  report  from  a  beggar 
or  a  drunkard,  the  plaintiff  ought  to  have  replied  it;  yet, 
here,  as  it  was  not  the  fact,  he  was  not  bound  to  do  so; 
neither  did  the  defendant  allege,  that  Mr.  De  Crespigny 
alone  was  the  original  propagator  of  the  report,  or  that 
he  published  it  in  such  a  manner  as  to  give  the  plain- 
tiff a  right  of  action  against  him.     At  all  events,  it  was  in- 

(a)  Tit.  "  Actions  for  Wards,"  (X  a). 
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cumbent  on  the  defendant  to  justify  all  the  charges  al-         1^^* 
leged  against  him  in  the  declaration;  and^  as  he  has  failed  jy^  crespiony 
to  do  80,  the  plaintiff  is  entitled  to  judgment.  ^* 

IT  BLLBSLET* 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best^  after  stating  the  ninth  count 
of  the  declaration^  the  pleas,  and  the  demurrers,  now 
delivered  the  judgment  of  the  Court  as  follows: — 

Great  industry  has  been  bestowed  on  this  case  by  my 
learned  brothers,  by  whom  it  was  argued;  but  no  case 
has  been  cited,  in  which  the  principle,  extra-judicially 
applied  by  the  fourth  resolution  in  Lord  Nortfuvnpton's 
case  to  oral  slander,  has  been  extended  to  libels.    We 
might  relieve  ourselves  from  the  difficulty  of  deciding  this 
question,  by  saying,  that  the  technical  objections  taken  to 
the  pleas  by  the  demurrers  are  sufficient  to  entitle  the 
plaintiff  to  judgment*     But  we  think  it  more  proper  to 
pronounce  our  judgment  on  the  principal  question  raised 
by  the  pleadings — namely,  whether  a  man,  who  receives 
from  the  hands  of  another  a  libel  on  any  person,  is  justi- 
fied in  publishing  that  libel,  provided  that,  in  his  publi- 
cation, the  name  of  the  person  from  whom  he  received  it 
is  mentioned?  We  do  not  hesitate  to  say,  that,  even  if  we 
were  to  admit  (what  we  beg  not  to  be  considered  as  ad- 
mitting), that,  in  oral  slander,  when  a  man,  at  the  time  of 
his  speaking  the  words,  names  the  person  who  told  him 
what  he  relates,  he  may  plead,  to  an  action  brought  against 
him,  that  the  person  whom  he  names  did  tell  him  what 
be  related.     At  all  events,  such  a  justification  cannot  be 
pleaded  to  an  action  for  the  republication  of  a  libel.     If 
the  person  receiving  a  libel  may  publish  it  at  all,  he  may 
publish  it  in  whatever  manner  he  pleases;  he  may  insert 
it  in  all  the  public  or  daily  journals,  and  thus  circulate 
the  calumny  through  every  region  of  the  globe.     The  ef- 
fect of  this  is  very  different  from  that  of  the  repetition 
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1829.         of  oral  slander.     In  the  latter  case,  what  has  been  said 
Db  Crespiony  ^^  tnown  only  to  a  few  persons,  and,  if  the  statement  be 
^'  untrue,  the  imputation  cast  upon  the  individual  may  be 

got  rid  of;  the  report  is  not  heard  of  beyond  the  circle  in 
which  all  the  parties  are  known ;  and  the  veracity  of  the 
accuser,  and  the  previous  character  of  the  accused,  will 
be  properly  estimated.     But  if  the  report  is  to  be  circulat- 
ed or  spread  over  the  world  by  means  of  the  public  press, 
the  malignant  falsehoods  of  the  vilest  of  mankind,  (which 
would  not  receive  the  least  credit  when  the  authors  are 
known)  would  make  an  impression  which  it  would  require 
much  time  and  trouble  to  erase,  and  which  it  might  be 
difficult,  if  not  impossible,  completely,  to  remove*    The 
reason  which  Lord  Coke  gives,  why,  in  the  case  of  oral 
slander,  the  author  should  be  named,  proves  that  a  party 
must  not  be  allowed  to  publish  written  calumny.    He  says, 
that,  unless  the  name  of  the  author  be  mentioned,  it  might 
be  a  great  slander  of  an  innocent  person ;  for,  if  one,  who 
has  Icesatn  phanitzsiam,  or  is  a  drunkard,  or  of  no  es- 
timation^ speaks  scandalous  words,  if  it  shoidd  be  lawful 
for  a  man  of  credit  to  report  generally,  that  he  had  heard 
scandalous  words^   without  mentioning  his  author,  that 
would  give  greater  colour  and  probability  that  the  words 
were  true,  in  respect  of  the  credit  of  the  reporter,  than 
if  the  author  were  mentioned;  for  the  reputation  of  every 
good  man  is  dear  and  precious  to  him.'*     Of  what  use  is 
it  to  send  the  name  of  the  author  with  a  libel  that  is  to 
pass  into  countries  where  he  is  entirely  unknown?  The 
name  of  the  author  of  a  statement  will  not  inform  those 
who  do  not  know  his  character,  whether  he  is  a  person 
entitled  to  credit  for  veracity,  or  not;  whether  his  state- 
ment was  made  in  earnest,  or  by  way  of  jest ;  whether  it 
contains  a  charge  made  by  a  man  of  sound  mind,  or  was  the 
delusion  of  a  lunatic.     There  is  no  allegation,  in  this  case, 
that  the  defendant  believed  this  statement  j  on  the  con- 
trary, it  is  to  be  observed,  that  Mr.  De  Crespigny  struck 


Wellbslet. 
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out  a  very  material  part  of  the  statement,  and  yet  the  de-         1829. 
fendant  published  it,  although  he  must  have  known  that  it  _   ^ 

^  '  O  £)g  Crespiony 

was  not  correct.     I  allude  to  that  part  in  which  the  defend-  v. 

ant  makes  Mr.  De  Crespigny  say,  **  that  his  mother  had 
told  him  that  a  child  had  been  born.**  Although  he  admits 
in  his  pleas,  that  Mr.  De  Crespigny  had  erased  those 
words,  yet  he  justifies  the  publishing  of  them.  The  de- 
clarations of  a  son  and  dying  wife  are  made  the  means  of 
blasting  the  reputation  of  a  father  and  a  husband.  If, 
without  any  allegation  that  its  contents  were  true,  or  that 
the  publisher  had  any  reason  to  believe  them  to  be  true,  we 
were  to  hold  that  the  pleas  were  a  justification,  we  should 
establish  a  mode  by  which  men  might  indulge  themselves 
in  ruining  the  character  of  any  persons  whom  they  might  be 
disposed  to  calumniate.  There  will  be  no  difficulty  in  get- 
ting wretches,  who  would  be  better  off  within  the  walls  of 
a  prison  than  they  are  without,  to  furnish  those  who  will 
pay  for  them,  with  any  statements  they  may  desire,  re- 
specting the  character  of  any  person  whatever.  Written 
communications  are  often  made  for  the  information  of  those 
to  whom  they  are  given,  and  for  their  information  only. 
Such  communications  contain  facts  necessary  to  be  known 
by  those  to  whom  they  are  made,  but  not  fit  to  be  divulged 
to  the  whole  world.  It  may  be  important  to  the  interest  of 
members  of  a  family,  to  know  things  which  have  taken  place 
in  their  family,  and  which  have  been  disclosed  with  a  due 
regard  to  the  interest  of  the  person  to  whom  the  disclo- 
sure is  made.  Such  disclosure,  although  injurious  to  some 
other  persons*  characters,  would  not  be  libellous.  Can  it 
be  permitted,  that  persons  possessing  such  communica- 
tions, should  publish  them  to  the  world,  if  they  will  only 
give  the  names  of  those  by  whom  they  are  made?  Such  a 
doctrine  might  furnish  amusement  to  the  lovers  of  scan- 
dal, but  it  would  cause  much  misery  in  many  families.  It 
is  a  principle  of  our  law,  that,  whoever  wilfully  assists  in 
committing  an  unlawful  act,  becomes  answerable  for  all  the 

VOL.  II.  A  A  A 
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1829.         consequences  of  such  act.    What  reason  U  there  to  ex- 

De  CREgpwNY  ^®P*  ^^^  circulation  of  slander  out  of  this  rule?  He  who 
V*  prints  and  publishes  what  was  given  to  him  in  manuscripty 

has  to  answer  for  by  far  the  greater  part  of  the  mischief 
that  the  statement  has  occasioned.   But  it  has  been  said  at 
the  bar,  that  the  pleas  tixeprimd facie  answers;  and  that 
the  circumstances  which  are  to  shew  that  the  publication 
was  not  honestly  made,  ought  to  come  from  the  plaintiff 
in  his  replication,  or  to  be  proved  under  the  general  repli- 
cation of  de  injurid.     But  the  defendant  ought  to  know 
the  state  of  the  author,  and  the  circumstances  under  which 
he  wrote  the  libel.    The  plaintiff  may  be  ignorant  of  these 
circumstances ;  the  law  requires  that  facts  should  be  prov- 
ed by  those  who  ought  to  have  the  means  of  knowing  them, 
and  not  by  those  who  must  be  presumed  ignorant  of  them. 
But  the  pleas  do  not  present  a  primdfade  defence.   They 
offer  nothing  that  requires  an  answer.     Because  one  man 
does  an  unlawful  act  to  any  person,  another  is  not  permit- 
ted  to  do  a  similar  act  to  the  same  person  :-<*wrong  b  not 
to  be  justified,  or  even  excused,  by  wrong.     If  a  man  re- 
ceive a  letter  with  authority  from  the  author  to  publish  it, 
the  person  receiving  it  will  not  be  justified,  if  it  contain 
libellous  matter^  in  inserting  it  in  the  newspapers.    No 
authority  from  a  third  party  will  defend  a  man  against 
an  action  brought  by  a  person  who  has  suffered  from  an 
unlawful  act.     If  the  receiver  of  a  letter  publish  it  vrithout 
authority,  he  is,  from  his  own  motion,  the  wilful  circulator 
of  slander.     This  seems  to  be  a  case  of  the  latter  descrip- 
tion ;  but,  if  published,  either  with  or  without  the  author- 
ity of  the  writer,  it  can  never  be  a  justification,  nor  can 
the  previous  publication  be  set  up  in  mitigation  of  dama- 
ges, without  proof  that  the  author  believed  it  to  be  true,  and 
had  some  reasonable  cause  for  publishing  it.     We  are  not 
to  endure  a  reproach  against  our  neighbour ;  what  then 
is  our  moral  duty,  if  we  hear  any  thing  injurious  to  the 
character  of  another?  If  what  we  have  been  told  does  not 
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concern  the  public,  or  the  administration  of  justice,  we  are         1829. 
to  lock  it  up  for  ever  in  our  own  breasts : — we  are  on  no  ac-  ' 

.  .    ,    ,  .  .      .        De  Crespiony 

count  to  report  it  to  indulge  our  enmity  to  any  particular  v. 

person,  or,  for  that  more  common  course  of  slander,  to       elleslet. 
gratify  the  malice  that  exists,  by  a  desire  to  raise  ourselves 
above,  or  keep  ourselves  upon  an  equality  with  our  neigh- 
bours, by  injuring  their  characters.     The  statements  pub- 
lished relative  to  the  plaintiff  do  not  concern  the  public; 
they  are  not  disclosed  in  the  course  of  the  administration 
of  justice;  nor  does  it  appear  from  the  pleadings,  that  the 
defendant,  in  making  this  virulent  attack  on  the  plaintiff, 
had  the  excuse  that  he  published  this  paper  in  his  own 
defence.     But,  before  he  used  this  statement  in  any  man- 
ner, he  was  bound  to  satisfy  himself  that  it  was  true,  and 
he  does  not  even  say  thai  he  believed  it.     Before  he  gave 
it  general  notoriety,  by  circulating  it  in  print,  he  should 
have  been  prepared  to  prove  its  truth  to  the  letter;  for  he 
had  no  more  right  to  take  away  the  character  of  the  plain- 
tiff, without  being  able  to  prove  the  truth  of  the  charge 
that  he  had  made  against  him,  than  to  take  his  property, 
without  being  able  to  justify  the  act  by  which  he  possess- 
ed himself  of  it.     Indeed,  if  we  reflect  on  the  degree  of 
suffering  occasioned  by  loss  of  character,  as  compared 
with  that  caused  by  loss  of  property,  we  must  feel  that 
the  amount  of  the  former  injury  far  exceeds  that  of  the 
latter.    We  are  warranted  in  saying  that   the  defendant 
has  made  a  very  serious  charge  against  the  character  of 
the  plaintiff,  without  being  prepared  to  establish  it;  for, 
if  he  could  have  proved  that  what  he  has  published  is 
true,  he  might  have  put  the  truth  of  the  statement  on  the 
record,  as  his  justification.     There  must  consequently  be 

Judgment  for  the  plaintiff. 


A  A  a2 
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Monday,      Key  and  Another,  Assignees  of  Suerwin,  a  Bankrupt, 
^'^'  ^^^'  V.  Cook. 

The  92nd  sec-     j|  Hjg  ^as  an  action  for  use  and  occupation,  and  brought 

tion  of  the  sla-  . 

lute  ^  Geo.  4,  by  the  plaintiffs,  as  assignees  of  Sherwitiy  a  bankrupt,  to 
•Bpectivc,  and  Tccover  from  the  defendant  the  sum  of  250L,  for  five  years' 
oomm'udons  ^^  ^^^^  ^^  ^*"^  ^^^  premises,  alleged  to  have  come  to  the 
to  be  iMucd  af-  possession  of  the  bankrupt  since  his  bankruptcy. 
of  that  act,  as  it  At  the  trial,  before  Lord  Chief  Justice  Best,  at  West- 
niptifhedws"  fninster,  at  the  Sittings  after  the  last  Term,  it  appeared, 
to  dSlpute  ^r  *^^  ^^^  defendant  had  occupied  the  lands  for  which  the 
commistton        rent  was  claimed  for  several  years,  and  that  they  had  been 

within  two  ,  ,     , 

montht  after  devised  to  the  bankrupt  by  his  uncle;  that  the  commissioa 

Tbedepoution  issucd  against  the  bankrupt  on  the  2nd  March,  1822;  that 

of  a  petitioning  ^jjg  assignees  afterwards  gave  the  defendant  notice  of  the 

the  bankrupt  bankruptcy,  and  ordered  him  not  to  pay  rent  to  the  bank- 

him  upon,  and  Hipt  *.  notwithstanding  which,  he  did  so  from  Lady-day, 

Sn^MuT rfex."  ^^^»  to Lady-day,  1828;  on  which  the  present  action  was 

diange,  at  and  commenced.     Previously  to  the  trial,  the  defendant  gave 

before  the  date  "^  .  ,  .  . 

and  suing  forth  the  plaintiffs  notice  of  his  intention  to  dispute  the  petition- 

Bion,  whiciTbiiu  '"g  Creditor's  debt,  trading,  &c.,  and  the  validity  of  the 

■PP®*'j^»  **d  *  commission ;  and,  on  the  proceedings  being  produced,  they 

written,  to  have  appeared  to  have  been  enrolled  on  the  1st  March,  1828; 

been  drawn  and  _  ,.  ,_  .,  /.ii 

indorsed  by  the  and,  as  the  Witness  who  deposed  to  the  act  ot  bankruptcy 
^I^wffident  ^^^  dead,  and  the  plaintiffs  did  not  adduce  sufficient  evi- 
as  it  should        dcnce  to  prove  his  death,  it  was  submitted  that  his  depo- 

have  been  shewn      ^  *  ,  • 

that  the  bills  sition  could  not  be  received ;  as  the  statute,  5  Geo.  2, 
tothep"etidoning  c.  30,  by  the  41st  scction  of  which  the  deposition  might 
creditor  before     j^j^yg  jj^g,^  admissible,  had  been  repealed  by  the  statute  6 

the  act  of  bank-  '  *^  •' 

mptcy.  Geo.  4,  c,  16.    On  which  it  was  insisted  for  the  plaintiffs, 

that  the  deposition  was  receivable  under  the  92nd  section 
of  the  latter  act  (a): — to  which  it  was  answered  for  the 

(a)  By  which  it  is  enacted,  **  that  in  two  calendar  months  after  the 

ifthe  bankrupt  shall  not  (if  he  was  adjudication;  or  (if  he   was  out 

within  the  United  Kingdom  at  the  of  the  United  Kingdom),  within 

issuing  of  the  commission),  with-  twelve  calendar  months  after  the 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV. 


721 


deFendant,  that  that  statute  only  applied  to  commissions 
that  had  been  sued  out  since  the  act  came  into  operation. 
But,  the  Lord  Chief  Justice  being  of  opinion  that  the 
92nd  clause  was  retrospective,  allowed  the  deposition  and 
other  proceedings  under  the  commission  to  be  read. 

The  deposition  of  the  plaintiff,  Key^  the  petitioning 
creditor,  sworn  before  the  commissioners,  in  proof  of  his 
debt,  was  as  follows,  viz.  "  That  Sherwin  (the  bankrupt) 
waSf  at  and  before  the  date  and  suing  forth  of  the  comrnis- 
sion,  and  still  is,  justly  and  truly  indebted  to  the  deponent 
and  his  partners  in  the  sum  of  145/.  ISs,  lie/.,  upon  and  by 
virtue  of  the  four  under-mentioned  bills  of  exchange;  the 
full  amount  of  the  two  first  of  which  bills  the  deponent 
and  his  partners  gave  to  Sherwin,  the  bankrupt,  in  money, 
deducting  legal  discount;  and  the  full  amount  of  the  two 
last  of  which  bills,  the  deponent  and  his  partners  gave, 
on  and  previous  to  the  16th  day  of  May,  1821,  to  Sher- 
fcin,  in  goods  sold  and  delivered  to  him:  and  for  which  said 
sum  of  145/.  I8s.  lU.,  the  deponent  had  not,  nor  had  his 
partners,  received  any  security  or  satisfaction  whatsoever, 
save  and  except  the  said  bills  of  exchange  under-mention- 
ed and  set  forth. 


1829. 


Date. 

Drawer. 

Acceptor. 

Sum. 

Payable  to 

At  what 
date  drawn. 

Indoncrs. 

16Aprfl.l821. 

Do. 
16  Mav,  1821. 

Sherwin. 

Do. 

Key. 

Do. 

Lewi). 

Plummer. 

Sherwin. 

Do. 

30    0    0 
42    0    0 

36  18  11 

37  0    0 

Order. 
Do. 
Do. 
Do. 

12  months. 
Do. 

8  months. 

9  months. 

Sherwin. 
Do. 
Do. 
Do. 

adjudication,  have  given  notice  of 
his  intention  to  dispute  the  com- 
mission, and  have  proceeded  there- 
in with  due  diligence,  the  deposi- 
tions taken  before  the  commis- 
sioners at  the  time  of,  or  previous 
to,  the  adjudication  of  the  peti- 
tioning creditor's  debt,  and  of  the 
trading  and  act  or  acts  of  bank- 


ruptcy, shall  be  conclusive  evi« 
dence  of  the  matters  therein  re- 
spectively contsdned,  in  all  actions 
at  law,  or  suits  in  equity,  brought 
by  the  assignees  for  any  debt  or 
demand  for  which  the  bankrupt 
might  have  sustained  any  action 
or  suit." 


Cook. 
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1829.  It  was  then  objected  for  the  defendant,  that^  as  the  two 

bills  drawn  by  the  bankrupt,  and  which  formed  part  of 
the  petitioning  creditor's  debt,  were  not  due  until  the  19th 
April,  1822,  which  was  more  than  a  month  after  the  date 
of  the  commission ;  and  it  was  not  shewn  or  stated  when 
they  were  indorsed  by  him  to  the  plaintiff,  as  petitioning 
creditor ;  or  that  he  was  the  holder  at  the  time  of  the  act 
of  bankruptcy;  the  deposition  was  defective  upon  the  £ice 
of  it,  as  it  ought,  at  all  events,  to  have  stated,  that  the  bills 
were  indorsed  to  the  plaintiff  and  his  partners  before  the 
commission  was  sued  out,  according  to  the  case  o£Itosey. 
Rowcroft  (a).  His  Lordship,  however,  thought  that  it  was 
reasonable  to  conclude,  that  the  bills  were  in  the  possession 
of  the  petitioning  creditor  before  the  commission  was  issu- 
ed ;  and  that  it  might  also  be  inferred,  that  they  were  dis- 
counted by  the  plaintiffs  for  Sherwin  before  he  had  com- 
mitted an  act  of  bankruptcy. 

The  Jury  found  a  verdict  for  the  plaintiffs,  leave  being 
reserved  to  the  defendant  to  move  to  set  it  aside,  and  that 
a  nonsuit  might  be  entered,  or  a  new  trial  granted,  in  case 
the  Court  should  be  of  opinion  that  the  proceedings  be- 
fore the  commissioners  ought  not  to  have  been  received 
in  evidence,  or  that  the  deposition  of  the  plaintiff  Key 
was  not  sufficient  proof  of  the  petitioning  creditor's  debt. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi — against  which 

Mr.  Serjeant  Taddy  now  shewed  cause — First,  whether 
the  depositions  taken  before  the  commissioners  were  admis- 
sible in  evidence  or  not,  will  depend  on  the  construction  of 
the  statute,  G  Geo  A,  c.  16,  which,  in  its  general  enactments, 
is  appUcable  to  all  questions  of  evidence  that  arise  after  it 
has  taken  effect,  whether  the  commission  issued  before  or 

(a)  4  Camp.  245. 
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after  the  act  was  passed ;  and  where  a  different  rule  is  to  be         1829. 
adopted  with  regard  to  commissions  issued  after  the  act,  it 
is  in  terms  so  expressed,  as  in  the  96th  section,  by  which  it  is 
enacted, ''  that  in  all  commissions  issued  after  the  act  shall 
have  taken  effect,  no  commission,  adjudication,  assignment, 
or  certificate,  shall  be  received  as  evidence  in  any  Court  of 
law,  unless  the  same  shall  have  been  first  entered  of  record. 
But  the  words  in  the  92nd  section  have  all  a  retrospective 
view,  vix.  that  if  the  bankrupt  shall  not  have  given  notice 
of  his  intention  to  dispute  the  commission,  and  futve  pro-' 
ceeded  therein  with  due  diligence  within  two  months  if  he 
was  within,  or  twelve  if  he  was  out  of  the  United  Kingdom. 
Both  these  sections  have  reference  to  the  135th,  by  which  it 
18  enacted,  that  the  act  shall  be  construed  beneficially  for 
creditors ;  and  that  is  the  general  purview  of  the  whole  of 
the  statute.  The  question  then  is,  as  the  bankrupt  gave  no 
notice  of  his  intention  to  dispute  the  commission  within  two 
months  after  the  adjudication,  he  being  within  the  kingdom 
at  the  time  it  was  issued,  whether  the  words  of  the  93nd 
section  are  confined  to  commissions  which  should  issue  af- 
ter the  act  should  have  taken  effect,  or  comprised  commis- 
sions which  were  subsisting  at  the  time  it  came  into  oper- 
ation; or,  in  other  terms,  whether  the  9Snd  clause  is  re- 
trospective or  merely  prospective.     In  the  90th  section, 
which  requires  notice  to  be  given  of  an  intention  to  dis- 
pute the  petitioning  creditor's  debt  &c*,  the  words  used 
are  **  In  any  action  by  or  against  any  assignee,  or  in  any 
action  against  any  commissioner  or  person  acting  under 
the  warrant  of  the  commissioners  for  any  thing  done  as 
such  commissioner,  or  under  such  warrant  &c."    These 
words  clearly  comprise  commissions  then  subsisting,   as 
well  as  commissions  thereafter  to  be  issued.    So,  the  words 
in  the  91  St  section,  which  have  reference  to  suits  in  equity, 
refer  to  all  such  suits  by  or  against  the  assignees ;  and  the 
9Snd  expressly  enacts,  that  the  depositions  taken  before 
the  commissioners  shall  be  conclusive  evidence  of  the  mat- 
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1829.        ters  therein  respectively  contained  in  all  actions  at  law,  or 
i^Jjy  suits  in  equity,  brought  by  the  assignees  for  any  debt  or 

«•  demand,  for  which  the  bankrupt  might  have  sustained  any 

action  or  suit ;  and  here  it  is  quite  clear,  that  the  bankrupt 
might  have  sustained  an  action  against  the  defendant  for 
the  rent  sought  to  be  recovered  by  the  plaintiffs  as  his  as- 
signees, in  the  present  suit ;  and  there  is  nothing  in  the 
92nd  clause  to  restrict  it  to  those  actions  which  should  be 
brought  after  the  act  was  to  come  into  operation.  The 
95th  section  is  clearly  retrospective,  as  it  confirms  all  things 
done  pursuant  to  the  statute  5  Geo.  3,  c.  30,  s.  41,  as  fiuras 
it  regards  the  enrolment  of  the  proceedings;  and  as  the  pre- 
sent depositions  were  enrolled  in  pursuance  of  that  statute, 
they  were  properly  admitted  in  evidence  at  the  trial.  By 
the  I35th  section,  it  is  expressly  enacted,  that  nothing 
therein  contained  shall  render  invalid  any  commission  then 
subsisting,  or  which  should  be  subsisting  at  the  time  the 
act  should  take  effect.  As,  therefore,  the  spirit  of  the 
act  and  manifest  intention  of  the  Legislature  were,  to  esta- 
blish peace  between  the  bankrupt  and  his  assignees,  and 
the  time  has  gone  by,  when  the  bankrupt  himself  could 
have  disputed  the  commission,  the  defendant  ought  not 
now  to  be  permitted  to  do  so. 

Secondly^  as  to  whether  the  deposition  by  the  plainti£f 
contains  suflScient  evidence  of  a  good  petitioning  creditor  s 
debt: — It  purports  upon  the  face  of  it,  that  the  bankrupt 
had  indorsed  and  parted  with  the  two  bills  of  exchange 
drawn  by  him;  and  that  the  plaintiff  and  his  partners  were 
the  holders  of  them  at  the  time  of  the  bankruptcy,  and  be- 
fore the  suing  out  of  the  commission ;  if  not,  the  deposition 
would  be  false,  and  the  party  making  it  might  have  been 
indicted  for  perj  ury .  By  the  statute  7  Geo.  1 ,  c.  3 1 ,  the  pro- 
visions of  which  are  included  in  the  6  Geo.  4,  c.  16,  s.  51, 
bills  of  exchange  are  proveable  under  a  commission  by  bond 
fide  holders,  whether  they  be  due  or  not,  deducting  a  rebate 
of  interest;  and  the  bills  in  question  were  clearly  prove- 
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able^  according  to  the  case  of  Macariy  v.  Barrow  (a),  which         1829. 
has  been  since  frequently  recognised^  and  where  the  doc-  ^^^ 

trine  was  established^  that,  if  a  bill  be  drawn  before  a  trader 
becomes  bankrupt,  but  not  protested  for  non-acceptance 
until  afterwards,  it  is,  nevertheless,  a  debt  proveable  under 
the  commission,  on  the  ground,  that  it  is  debiium  in  pra^ 
sentif  solvendum  in  fuiuro.     So,  in  Storey  v.  Barnes  (6), 
where  a  bill  of  exchange  was  accepted^  and  not  refused 
payment  by  the  acceptor  till  after  the  bankruptcy  of  the 
drawer,  it  was  determined  that  it  might  be  proved  under 
a  commission  against  the  latter.     Although,  in  Rose  v. 
Rower  oft  ^  it  was  held,  that  the  petitioning  creditor's  debt 
was  not  sufficiently  established,  as  it  was  not  shewn  whether 
the  bill  of  exchange,  on  which  it  was  foundeds  was  indorsed 
to  him  before  the  suing  out  of  the  commission ;  yet,  it  can- 
not be  considered  as  an  authority,  as  Lord  Chief  Justice 
Gibbs  merely  said:  '^  I  give  no  opinion  on  the  point, whe- 
ther it  would  have  constituted  a  good  petitioning  credi- 
tor's debt,  had  it  been  proved  to  have  been  in  his  hands 
before  the  suing  out  of  the  commission.'*    His  Lordship, 
therefore,  did  not  decide  the  point;  and,  in  the  late  case 
oi  Ex  parte  Douthat  (c),  where  the  bankrupt  drew  a  bill 
for  value  in  favour  of  A.^  to  whom  he  was  previously  in- 
debted, and  committed  an  act  of  bankruptcy  before  either 
the  bill  was  due  or  had  been  presented  for  acceptance ;  the 
Court  held  that  it  was  a  sufficient  petitioning  creditor's 
debt,  although  it  appeared,  that,  subsequently  to  the  com- 
mission, the  bill  had  been  duly  presented  and  paid  by  the 
acceptor: — and,  although  it  was  there  insisted,  that,  until 
the  bill  had  been  dishonoured,  the  holder  could  not  com- 
pel payment  against  the  drawer;  yet,  Mr.  Justice  Bay  ley 
said  (cf):  '^  The  words  of  the  statute  are,  '  all  persons  who 
shall  give  credit,'  &c.     Now,  a  man  who  takes  a  bill  from 
the  drawer  is  surely  a  person  giving  credit  to  him;  and 


(«)  2  Str.  949;  S,  C.  3  Wils.  16.         (c)  4  Barn.  &  Aid.  67. 
(6)  7  East,  435.  («0  W.  71- 
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1829.  the  provision  as  to  the  rebate  of  interest,  is  also  strong  to 
shew  that  the  Legislature  contemplated  a  possible  proof 
under  the  commission,  and  a  payment  of  a  dividend  too, 
before  the  bill  should  become  due."  And  here,  as  the 
plaintiff  has  sworn  that  the  bankrupt  was  indebted  to  him 
and  his  partners  on  four  bills  of  exchange,  amounting  to 
1452.  I8s.  l\d.  before  the  suing  forth  of  the  commisnon; 
it  must  be  assumed,  that  they  had  been  previously  indors- 
ed to  them,  or,  at  all  events,  that  they  were  out  of  the 
hands  of  the  bankrupt,  as  the  drawer;  and,  if  so,  they  were 
a  debt  proveable  under  the  commission.  And  if  they  were 
indorsed  between  the  time  of  the  act  of  bankruptcy  and 
the  commission,  it  was  incumbent  on  the  defendant  to 
have  shewn  it. 

Mr.  Sei^e^nt  Andrews  and  Mr.  Serjeant  Bampas  (in  the 
absence  of  Mr.  Serjeant  Wilde),  in  support  of  the  rule.-- 
The  92nd  section  of  the  statute  6  Geo.  4  can  only  be  deem- 
e<l  to  operate  prospectively.   The  whole  of  the  act  must  be 
looked  at ;  and,  by  the  1st  section,  all  the  former  statutes  re- 
lating to  bankrupts  were  expressly  repealed.     It  must  be 
presumed,  that  a  statute  is  not  to  operate  ex  posijacto,  un- 
less it  be  so  declared,  as  it  is  contrary  to  justice  and  principle. 
Here,  the  commission  was  issued  in  1822,  and  no  proceedings 
were  taken  upon  it  by  the  assignees  till  18^,  and  thereat 
in  question  was  paid  by  the  defendant  to  the  bankrupt  bond 
Jide: — the  deposition  on  which  the  petitioning  creditors 
debt  was  founded,  was  not  only  defective,  but  was  not  at- 
tempted to  be  put  in  force  or  proceeded  on  until  nearly 
three  years  after  the  statute  6  Geo.  4  had  passed.     If  the 
commission  coiild  be  set  up  at  such  a  distance  of  time,  and 
the  proceedings  before  the  commissioners  deemed  conclu- 
sive, all  bond  Jide  payments  to  a  bankrupt  might  be  dis- 
puted.   Previously  to  the  passing  of  the  act,  all  payments 
made  to  a  bankrupt  were  valid,  unless  the  commission 
issued  against  him  was  sought  to  be  enforced  by  the  as- 
signees; and  he  might  give  notice  of  his  intention  to 
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dispute  it  at  any  time  before  plea  pleaded,  so  as  to  sliew  1829. 
the  proceedings  under  it  to  be  invalid ;  and  the  operation 
of  the  6  Geo.  4  was  postponed  j  in  order  to  give  parties 
an  opportunity  of  regulating  their  rights  according  to 
the  new  law;  but  it  was  not  meant  to  give  validity  to 
a  bad  commission  previously  existing.  If  the  bankrupt 
had  brought  an  action  against  bis  assignees  for  any 
thing  done  under  the  commission^  for  instance,  trover 
for  the  seizure  of  goods,  previously  to  the  passing  of 
the  late  act,  the  assignees  could  not  have  given  the  de- 
positions in  evidence  under  the  92nd  section;  and  as  the 
bankrupt  might  have  disputed  the  commission  at  any  time 
previously  to  the  passing  of  that  act,  in  case  the  assignees 
had  proceeded  against  him»  he  had  still  a  right  to  do  so; 
and  it  would  be  too  much  to  say  that  he  should  be  depriv- 
ed of  that  remedy,  which  he  undoubtedly  had  before  the 
act  was  passed.  The  proceedings  under  the  commission 
should,  at  all  events,  have  been  enrolled  and  entered  of 
record,  as  required  by  the  96th  section ;  and  the  assignees 
ought  not  to  have  remained  dormant  for  the  period  of  six 
years  from  the  time  it  was  sued  out.  As,  therefore,  nearly 
all  the  clauses  in  the  6  Geo.  4,  have  a  prospective  view, 
and  the  Legislature  contemplated  commissions  to  be  issu- 
ed in  future,  the  92nd  section,  by  which  the  time  is  li- 
mited to  the  bankrupt  to  dispute  the  commission,  cannot 
apply  so  as  to  render  previous  commissions  valid,  but  refers 
only  to  those  which  are  sought  to  be  impeached  by  the 
bankrupt  after  the  passing  of  the  act. 
.  At  all  events,  the  deposition  of  the  plaintiiTis  not  suffi- 
cient to  prove  a  good  and  subsisting  petitioning  creditors 
debt,  as  it  did  not  appear  that  he  was  the  holder  of  the  two 
bills  drawn  by  the  bankrupt,  or  that  they  were  out  of  the 
hands  of  the  latter  at  the  time  of  the  act  of  bankruptcy ;  and 
the  holder  could  not  maintain  an  action  against  the  drawer, 
until  the  bills  had  become  due  and  were  dishonoured  by 
the  acceptor.  It  is  quite  clear,  that,  if  the  bankrupt  held 
the  bills  at  the  time  of  the  act  of  bankruptcy,  and  after- 
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1829.  wards  paid  them  to  the  plaintiff,  a  commission  could  not  be 
supported  upon  them,  as  the  debt  must  have  accrued  be- 
fore the  act  of  bankruptcy  took  place;  and  the  case  of  Rose 
v.  Rowcrofi  is  decisive  to  shew,  that  a  petitioning  creditor 
must  prove,  that  a  bill  of  exchange  was  indorsed  to  him  be- 
fore he  sued  out  the  commbsion;  because  no  debt  is  creat- 
ed against  the  drawer  until  he  has  parted  with  the  bill:  and 
the  bills  in  question  might  not  have  been  discounted  until 
after  the  act  of  bankruptcy,  or  indorsed  until  the  day  before 
the  commission  was  issued.  In  the  late  case  of  Clarke  v. 
Askew  (a),  where  a  deposition  of  a  petitioning  creditor  only 
stated  that  a  debt  was  due  to  him  at  and  before  the  suing 
out  of  the  commission,  (as  here),  it  was  held  to  be  insuffi- 
cient, as  it  did  not  shew  that  the  debt  existed  before  or  at 
the  time  of  the  act  of  bankruptcy.  That  case  is  precisely 
.  in  point,  and  in  conformity  with  an  order  of  Lord  Louglh 
borough^  made  in  November ,  1798,  by  which  be  directed, 
that  commissioners,  before  they  declare  a  party  to  be  a 
bankrupt,  must  cause  a  deposition  of  the  petitioning  credi- 
tor, stating  the  nature  and  amount  of  the  debt  due  to  him, 
and  how  and  for  what  consideration  the  same  arose,  and 
also  the  particular  time  or  times  the  same  accrued  due,  to 
be  entered  upon  the  proceedings.  The  deposition  in 
question,  therefore,  would  not  have  been  receivable  under 
the  49th  Geo.  S ;  and  the  9^nd  section  of  the  6  Geo.  4 
only  makes  depositions  conclusive  evidence,  if  the  bank- 
rupt does  not,  within  a  certain  period  after  the  adjudica- 
tion, give  notice  of  his  intention  to  dispute  a  commission 
issued  under  the  authority  of  that  act,  and  proceed  there- 
in with  due  diligence. 

Lord  Chief  Justice  Best. — I  certainly  thought,  at  the 
trial,  that  the  92nd  section  of  the  statute  6  Geo.  4,  c.  16, 
was  retrospective;  but  I  am  now  convinced  that  I  formed 
an  erroneous  opinion,  and  that  it  only  applies  to  commis- 

{a)  1  Stark.  Rep.  458. 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  729 

sions  to  be  issued  under  the  authority,  or  after  the  passings         1829. 
of  that  act.     Although  the  words  '^  if  the  bankrupt  «Aa// 
not  have  given  notice  of  his  intention  to  dispute  the  com- 
mission, and  have  proceeded  therein  with  due  diligence," 
seem  to  have  a  retrospective  view;  yet  we  must  not  scan 
them  with  grammatical  accuracy,  but  look  at  the  intention 
of  the  Legislature  at  the  time  the  statute  was  passed. 
When  the  motion  for  the  nonsuit  was  made,  I  thought  that 
the  clause  could  not  have  a  retrospective  operation,  as  it 
binds  the  bankrupt;  and  if  he  does  not  give  notice,  after 
the  adjudication,  within  the  times  thereby  prescribed,  of 
his  intention  to  dispute  the  commission,  the  proceedings 
under  it  are  conclusive  against  him,  and  he  is  for  ever  after 
barred  from  raising  any  objection  to  them.     Although  it 
is  said,  that  the  bankrupt  ought  not  to  have  lain  by  so 
long,  yet,  before  the  late  act  was  passed,  he  knew  that  he 
might  have  disputed  the  commission  at  any  time  before 
plea  pleaded.     I  am,  therefore,  of  opinion  that  the  first  is 
a  valid  objection. 

With  respect  to  the  second,  although  I  never  was  a 
commissioner  of  bankrupts,  yet  I  have  long  known  the 
practice  to  have  been,  to  take  depositions  in  this  form; 
and  I  have  always  been  an  enemy  to   overturn   prece- 
dents founded  on  long  established  usage.     The  form  of 
the  deposition  was  immaterial  before  the  passing  of  the 
statute  49  Geo.   3,   as   the  commissioners  might    have 
made  further  inquiries ;  and,  until  then,  the  depositions, 
or  other  proceedings  before  the  commissioners,  were  not 
admissible  in  evidence,  to  prove   the  petitioning  credi- 
tor's debt,  trading,  and  act  of  bankruptcy.     But  we  have 
been  referred  to  an  order  made  by  Lord  Loughborough^ 
in  1798,  by  which  he  directed  commissioners  to  enter  on 
their  proceedings  the  deposition  of  the  petitioning  creditor, 
stating  the  nature  and  amount  of  the  debt  due  to  him,  and 
for  what  consideration  the  same  arose,  and  also  the  par- 
ticular time  or  times  the  same  accrued  due.  That,  certunly, 
is  a  strong  circumstance  to  shew  that  this  deposition  would 
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ruptcy.     I  rest  on  that  objection  alone^  which  is  of  itself 
sufficient  for  us  to  direct  a  nonsuit  to  be  entered. 


Rule  absolute  for  a  nonsuit. 


1829. 


JT^?1  Carter  v.  Carter  and  Another. 

Feb.  10th. 
A  tenant,  short-   J.  HIS  was  an  action  on  the  case  for  a  wrongful  distress* 

paid  half  a  year's  The  ^rst  count  of  the  declaration  stated,  that,  before  the 
[ord  *d^it°**  grievances  therein  mentioned,  the  plaintiff  held  a  dwelling- 
Lady-day  pre-    house  and  premises  as  tenant  to  the  defendant  Carter ^  at 

ceding,  was  call- 

ed  upon  by  the  the  yearly  rent  of  50/. ;  that,  on  the  20th  November ^  1827, 
ground  landlord  ^^®  defendants  wrongfully  and  unjustly  seized  the  goods 
for  ground-rent    ^f  ^hg  plaintiff,  being  in  the  said  house,  of  the  value  of 

due  previously  to  ir  /  o 

Lady-day,  and  100/.,  and  sold  them  for  rent  alleged  to  be  due  and  in  ar- 
lord  had  refused  rear  from  the  plaintiff  to  the  defendant,  whereas,  in  fact, 

Safthe"pay-^'  °^  ^^^^  ^^^  ^"®  ^^  ^^  arrcar, 

ment  of  such  The  second  count  stated,  that  the  defendants  wrongfiil- 

ground-rent  by  ,         , 

the  tenant  was  ly  and  unjustly  took  and  distrained  the  plaintiff's  goods 
payraent,"ai^^  ^^^  ^^^'  alleged  to  be  due  from  him  to  the  defendant 
though  the         Carter  for  rent,  whereas,  in  fact,  51.  lOs.  only  was  due. 

agent  of  the  '^  -^ 

ground  landlord  There  wcrc  several  other  counts,  in  which  the  plaintiff  al- 
for  that  purpose:  ^^S^^9  ^^^^  ^^  tendered  to  the  defendant  Carter  a  sufficient 
Ae^cMnt'  *****  ^"^^  ^°  satisfy  the  rent  due,  before  and  at  the  time  of  mak- 
was  entiUed        ing  the  distress ;  that  the  defendants  did  not  remove  the 

to  deduct  such  _ 

payment  from  goods  from  the  premises  within  five  days  after  making  the 
iJuiny'durto''  distress;  that  they  did  not  seU  them  for  the  best  price  that 
his  landlord,  ai-  could  be  obtained  for  them ;  and  that  they  did  not  return 

though  It  was  "^ 

not  actually  due  the  surplus  after  the  sale.     To  these  were  added  a  count 

at  the  time  the     .     ^  t^,  -kt   ^        -w 

ground  rent  was  1"  trover.     Plea— Not  giulty. 

felanTCtnJ^       At  the  trial,  before  Lord  Chief  Justice  Best,  at  Weif- 

tendered  the       minster,  at  the  Sittings  after  the  last  Term,  it  appeared 

balance  remain-     i  i         i   .     ./*»  <■       ■  •,    ,  « 

ing  due,  after     that  the  piamtiiT  rented  a  house  and  shop  of  the  defendant 

deducting  such 

payment,  together  with  another  sum  paid  for  land-tax  previously  due,  which  the  landlord  nfased 
to  accept,  but  distrained  for  the  whole  rent  then  in  arrear: — Held,  that  the  tenant  was  entitled  to 
recover  in  an  action  on  the  case  for  a  wrongful  distress;  and  that  a  count,  stating  that  the  land- 
lord had  distrained  for  the  whole  rent,  when  only  the  sum  tendered  was  due,  was  suffidenr. 
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Carter ^  at  the  rent  of  50/.  a-year,  and  that  the  latter  held       ^29^ 
the  premises  under  a  lease  from  the  Duke  of  Bedford, 
subject  to  a  groimd-rent  of  17/.  per  annum;  that,  shortly 
after  the  plaintiff  had  paid  the  defendant  Carter  a  half  year's 
rent^  due  BtLady-day,  1827,  the  Duke's  agent  or  steward 
called  on  the  plaintiff  for  17/.  for  a  year's  ground -rent, 
due  at  Christmas  preceding;  that  the  plaintiff  told  the 
agent  that  he  had  just  before  paid  the  defendant  the  rent 
due  to  him,  and  requested  time  to  pay  the  ground-rent ; 
on  which  the  agent  said  that  lie  would  allow  him  six  weeks 
to  pay  it.     The  plaintiff  accordingly  paid  8/.  \0s.  in  July, 
and  the  remaining  8/.  \Qs.  in  September  following;  and  the 
agent  stated,  at  the  trial,  that  he  should  not  have  called  on 
the  plaintiff  for  payment  of  the  ground-rent,  unless  the  de- 
fendant, as  the  immediate  lessee,  had  refused  to  pay.   It  al- 
so appeared,  that  in  October,  1827,  the  plaintiff  was  called 
on  for  the  payment  of  2/.  10^.,  for  three  quarters*  land- 
tax,  the  last  of  which  was  due  at  Michaelmas  preceding ; 
which  he  paid,  and  for  which  three  several  receipts  were 
given.  In  November  following,  the  defendant  Carter  claim- 
ed from  the  plaintiff  25/.  for  the  half  year's  rent  alleged  to 
be  due  at  Michaelmas  preceding,  when  the  plaintiff  ten- 
dered him  5/.  I0#.  in  sovereigns  and  silver,  and  the  receipts 
for  the  ground-rent  and  land-tax,  amounting  to  19/.  lO^,,  as 
above  stated.    The  defendant  said  he  would  not  look  at  the 
receipts,  and  refused  to  accept  the  5/.  10^.;  and  a  few  days 
ailerwards  distrained  for  25/.,  the  whole  of  the  rent  due. 
The  tender  of  the  above  sum  of  5/.  10«.,  together  with  the 
receipts,  was  again  made  to  the  broker,  and  refused ;  and 
afterwards  they  were  again  offered  to  him  with  2/.  in  ad- 
dition, to  cover  the  costs  of  the  distress;  but  the  broker, 
after  remaining  eighteen  days  on  the  premises,  removed 
the  goods,  and  sold  them  by  virtue  of  the  distress. 

For  the  defendants,  it  was  insisted,  that  the  payment  of 
the  ground-rent  was  in  the  nature  of  a  voluntary  payment, 
not  being  made  under  immediate  pressure,  or  threat  of  a 
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distress,  as  the  agent  of  the  ground  landlord  gave  the  plain- 
tiff time  for  such  payment.  His  Lordship  left  it  to  the 
Jury  to  say,  whether  the  sum  tendered  by  the  plaintiff  to 
the  defendant  Carter,  previously  to  the  distress,  and  to 
the  broker  afterwards,  together  with  the  receipts  for  the 
ground-rent  and  land-tax,  was  sufficient  to  satisfy  the  rent 
then  due.  They  found  in  the  affirmative,  and  accordingly 
gave  a  verdict  for  the  plaintiff—damages,  SQL 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside, 
and  a  new  trial  granted,  and  submitted,  that  the  payments 
of  the  ground-rent  and  land-tax  were  in  the  nature  of  a 
set-off;  and  that,  if  the  plaintiff  could  be  entitled  to  de- 
duct them,  he  should  have  alleged  such  payments  in  his 
declaration,  particularly,  as  the  defendant  bad  received  no 
notice  that  such  payments  had  been  made  before  he  called 
for  the  rent  which  was  due  from  the  plaintiff.  Besides, 
the  agent  of  the  ground-landlord  merely  made  a  claim  for 
the  ground-rent,  and  granted  the  plaintiff^  the  indulgence 
he  required.  A  distress  was  not  even  alluded  to,  and  it 
did  not  appear  that  the  agent  called  more  than  once;  and 
a  tenant  or  occupier  of  premises  is  not  bound  to  pay 
ground-rent  on  a  mere  request  to  do  so,  or,  at  all  events, 
he  cannot  claim  to  deduct  it  from  his  landlord,  unless  be 
shew  that  the  payment  was  made  by  compulsion  or  under 
threat  of  a  distress.  The  only  question  then  is,  what  rent 
was  in  arrear  from  the  plaintiff  to  the  defendant  at  the  time 
the  distress  was  made?  It  is  quite  clear  that  some  rent  was 
due:  if  so,  this  action  cannot  be  supported,  as  the  defend- 
ant Carter  had  a  right  to  distrain,  and  if  the  plaintiff  had 
replevied,  and  the  defendants  avowed,  the  plaintiff  might 
have  pleaded  the  payment  of  the  ground-rent  to  the  origi- 
nal landlord,  as  in  Sapsford  v.  Fletcher  (a).     But  none  of 

(a)  4  Term  Rep.  611. 
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the  counts  in  the  declaration  are  framed  to  meet  the  plain-  1829. 
tifTs  case;  and  although  in  one  of  them  he  alleged  that  he 
tendered  a  sufficient  sum  to  satisfy  the  rent  due  previously 
to  the  distress^  yet,  the  tender,  as  proved,  was  merely  re- 
ceipts for  the  ground-rent  and  land-tax^  and  only  51.  lOs.  in 
money.  In  Taylor  v»  Zatnira  (a)  the  grantee  of  the  annuity 
had  actually  threatened  to  distrain  for  the  rent  in  arrear  be- 
fore the  payment  was  made.  Here,  it  is  quite  clear  that  the 
defendant  was  entitled  to  distrain  for  the  whole  of  the  half 
year's  rent  due  at  Michaelmas;  and,  in  Andrew  v.  Han- 
€Ock(b),  to  an  avowry  in  replevin,  for  rent  in  arrear,  the 
plaintiff  pleaded  in  bar  payments  for  land-tax  and  paving 
rates,  for  several  years  successively,  in  order  to  avoid  a 
distress;  and  that  the  sums  so  paid  by  him  exceeded  the 
amount  of  the  rent  distrained  for;  and  it  was  held,  that 
the  plea  was  bad,  as  it  in  substance  amounted  to  a  set-off, 
which,  according  to  the  case  of  Sapsford  v.  Fletcher ^  can- 
not be  pleaded  to  an  avowry  for  rent. 

With  respect  to  the  payment  of  the  land-tax,  the 
case  of  Stubbs  v.  Parsons  (c)  is  decisive  to  shew,  that 
such  payment  must  be  made  according  to  the  terms  of 
the  statute  by  which  that  tax  is  imposed  and  regulated. 
The  only  legal  answer  to  a  distress  for  rent  is  payment,  or 
an  actual  tender  of  the  whole  of  the  sum  demanded. 
Here,  too,  the  ground-rent  was  paid  before  the  rent  dis- 
trained for  was  due;  and  it,  therefore,  could  not  operate  as 
payment  of  such  rent,  especially,  as  it  was  not  made  com- 
pulsorily,  and  no  previous  notice  had  been  given  by  the 
tenant  to  his  immediate  landlord  that  such  payment  had 
been  required  or  made.  At  all  events,  it  cannot  be  consi- 
dered as  payment  for  a  rent  then  growing  due,  nor  can  it 
operate  as  an  extinguishment  of  such  rent. 


(a)  2  Marsh.  220;  S.  C.  6  Taunt.      Brod.  &  Bing.  3/. 

524.  (c)3Barn.  &Ald.  516. 

(b)  3  B.  Moore,  278;  S,  C.  I 
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1829.  Mr.  Serjeant  Andrews  now  shewed  cause. — If  either  of 

the  receipts  tendered  by  the  plaintiff'  to  the  defendants 
can  be  deemed  to  amount  to  satisfaction,  or  to  operate 
in  lieu  of  payment  of  the  rent  distrained  for,  this  action  is 
rightly  brought;  and  if  the  plaintiff* could  not  be  deemed 
entitled  to  recover,  he  would  have  no  remedy  whatever, 
as  part  of  the  rent  demanded  was  actually  due,  and  he, 
therefore,  could  not  have  replevied.  The  payment  of  the 
ground-rent  cannot  be  considered  as  a  voluntary  payment; 
and,  although  it  was  only  demanded  once  from  the  plaintiff 
by  the  agent  of  the  ground  landlord,  yet  he  proved  that  se- 
veral applications  had  been  previously  made  to  the  defend- 
ant, the  immediate  lessee,  without  effect.  The  payment  by 
the  plaintiff^  cannot  be  considered  less  a  compulsory  pay** 
ment,  because  he  had  time  granted  him  to  pay ;  for  he  was 
clearly  liable  to  be  distrained  on  for  the  ground-rent,  when 
the  demand  was  made.  In  Taylor  v.  2jamiray  Mr.  Justice 
Dallas  said,  that  the  payment  was  a  compulsory  payment; 
so,  here,  the  plaintiff*  was  clearly  liable  to  the  superior  land- 
lord, in  the  first  instance,  who  had  a  right  to  distrain  on  the 
occupier,  although  no  rent  might  be  due  from  him  to  the 
person  under  whom  he  held.  So^  the  payment  of  the 
land-tax  may  operate  as  payment  of  rent  growing  due,  as 
well  as  of  that  actually  due:  for,  in  Stubbs  v.  Parsons^ 
Mr.  Justice  Bayley  said  (a):  ^'  The  law  considers  the 
payment  of  the  land-tax  as  a  payment  of  so  much  of  the 
rent  then  due,  or  growing  due,  to  the  landlord."  Although 
it  has  been  said,  that  neither  of  the  counts  in  the  declara- 
tion can  be  supported,  yet  that  which  alleges,  that  the  de- 
fendants distrained  for  25L,  when  5/.  10^.  only  was  dae, 
was  proved  in  terms  at  the  trial;  and,  as  the  rent  alleged 
to  be  in  arrear  was  reduced  to  the  latter  sum  by  the  pay- 
ments in  question,  the  distress  was  made  wrongfully,  and 
the  Jury  were  fully  warranted  in  finding  a  verdict  for  the 
plaintiff; 

(a)  3  Barn.  &  Aid.  520. 
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Mr.  Se)rjeBnt  Bampas  (in  the  absence  of  Mr.  Serjeant  1829. 
fVilde),  in  support  of  the  rule. — The  rent  payable  from  the 
plaintiff  to  the  defendant  Carter,  and  from  which  the  pay- 
ments in  question  are  sought  to  be  deducted,  was  not  due  at 
the  time  they  were  made;  the  defendants,  therefore,  had  a 
right  to  distrain  for  the  whole  of  the  rent,  particularly  as 
the  payments  were  not  made  under  distress,  or  compulsorily; 
and  it  is,  at  all  events,  doubtful  whether  the  plaintiff  could 
be  entitled  to  deduct  the  land-tax.  The  action  is  not  on- 
ly misconceived,  but  none  of  the  counts  can  be  supported. 
If,  indeed,  no  rent  were  due,  and  the  defendants  had  no 
right  to  distrain,  the  plaintiff  might  have  been  entitled  to 
recover  on  the  count  in  trover,  or  if  he  had  paid  money 
in  order  to  redeem  the  goods  taken,  in  case  the  distress 
had  been  wrongful,  as  in  Shipwick  v.  Blanchard  (a);  but 
here,  5/.  10#.  was,  at  all  events,  due  for  rent,  and  no  de- 
ductions could,  in  point  of  law,  be  claimed  in  respect  of 
the  payments  previously  made.  The  plaintiff  should  have 
averred  in  his  declaration,  that  the  payments  in  question 
were  made  on  account  of  the  defendant  Carter ,  and  that  he 
bad  been  called  upon  to  make  such  payments  before  the 
rent  due  to  him  accrued. 

Lord  Chief  Justice  Best. — It  appeared  to  me,  at  the 
trial,  that  there  had  been  great  oppression  on  the  part  of 
the  defendants  towards  the  plaintiff;  and  the  great  stand 
there  was,  that  the  payments  made  by  the  plaintiff  must  be 
considered  as  voluntary  payments.  I  then  thought,  and 
now  find  that  I  am  supported  by  decisions,  that  they  can- 
not be  so  deemed.  Although  the  plaintiff  was  tenant  to  the 
defendant  Carter,  he  was  still  liable  to  be  distrained  on  for 
ground-rent  by  the  superior  landlord,  who  sent  his  agent 
to  him  for  such  rent.  The  plaintiff  then  asked  indulgence, 
as  he  had  just  paid  the  defendant,  his  immediate  landlord, 

{a)  6  Term  Rep.  2i>8. 
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1829  his  rent.  The  agent  then  allowed  him  six  weeks  for  the 
payment  of  the  ground-rent,  at  the  expiration  of  which 
time  a  moiety  was  paid,  and  the  other  half  before  the  de- 
fendant demanded  his  rent.  Although  the  plaintiff  was  not, 
in  point  of  fact,  distrained  on,  he  still  knew  that  be  was 
liable  to  a  distress ;  and  yet  it  has  been  said,  that  the  pay- 
ment of  the  ground-rent  must  be  considered  as  a  volun- 
tary payment.  But  it  is  no  more  voluntary  than  a  dona- 
tion made  to  a  pauper  presenting  a  pistol  to  a  person  pass- 
ing on  the  road,  and  saying,  "  pray  remember  the  poor.** 
The  principle  established  in  Sapsford  v.  Fletcher,  and 
Taylor  v.  Zamira,  is,  that  the  payment  of  ground-rent 
by  the  tenant  or  occupier  of  premises  does  not  constitute 
a  cross  demand,  but  amounts  to  payment  of  so  much  of 
the  tenant's  rent.  If,  therefore,  it  amounts  to  payment, 
it  is  not  necessary  to  plead  it,  and  the  sum  remaining  after 
that  payment  is  deducted,  is  all  that  is  due  to  the  landlord. 
Now,  in  this  case,  all. the  defendant's  rent  had  been  satisfi- 
ed by  payments  for  ground-rent  and  land-tax,  with  the  ex- 
ception of  5/.  10^.,  which  was  offered  to  both  the  defendants, 
but  which  they  refused  to  accept;  and,  although  the  receipts 
for  such  payments  were  tendered,  they  rejected  them  and 
distrained  for  25/.,  being  the  whole  of  the  rent  due.  The  de- 
fendants, therefore,  were  clearly  liable  to  this  action ;  and  the 
count,  which  alleges  that  they  distrained  wrongfully  for  251*, 
when  51,  lOs.  only  was  due,  is  adapted  to  meet  the  circum- 
stances under  which  the  distress  was  made.  The  substantial 
question  is,  what  rent  was  in  arrear  from  the  plaintiff  to  the 
defendant  Carter,  and  whether  more  than  61.  lOs.  was  actual- 
ly due.  That  sum  was  not  only  offered  to  the  defendants,  but 
the  additional  sum  of  21.,  to  satisfy  the  costs  of  the  distress, 
and  which  the  broker  refused  to  accept.  When  the  receipts 
for  the  ground-rent  and  land-tax  were  tendered  to  the  de- 
fendant Carter,  he  ought  to  have  taken  them,  and  not  hare 
distrained;  but  as  he  distrained  for  the  whole  rent  due, 
the  distress  is  wholly  wrongful;  and,  although  none  of 
the  special  counts  might  be  expressly  applicable,   yet,  in 
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such  a  case,  the  plaintiff  would  be  entitled  to  recover  un-         1829. 
der  the  count  in  trover. 

Mr.  Justice  Park. — Although  I  was  not  in  Court,  when 
the  rule  nisi  was  obtained,  it  appears  to  me  to  be  quite 
clear,  from  the  facts  now  stated  by  my  Lord  Chief  Justice, 
that  the  payments  made  by  the  plaintiff  cannot  be  consider- 
ed as  voluntary  payments.     Although  he  was  not  actually 
distrained  on  by  the  ground  landlord,  he  was  still  liable 
to  a  distress;  and  when  the  agent  applied  for  the  ground- 
rent,  the  plaintiff  said,  that  he  had  just  paid  the  defend- 
ant, his  immediate  landlord,  his  rent,  and  therefore  asked 
for  time  to  pay  the  ground-rent;  and  unless  his  request 
had  been  acceded  to,  the  plaintiff  would  have  been  liable 
to  an  immediate  distress.     In  Sapsford  v.  Fletcliety  al- 
though it  was  held,  that  there  could  be  no  set-off  to  an 
avowry  for  rent,  yet  that  the  tenant  might  plead  payment 
of  a  ground-rent  to  the  original  landlord.    So,  in  Taylor 
V.  Zamiraf  it  was  decided,  that  the  plaintiff,  to  an  avowry 
for  rent,  might  plead  payment  of  an  annuity  secured  out  of 
the  lands  demised  previously  to  the  demise  to  him,  for 
the   arrears   of  which   the  grantee  of  the  annuity  had 
threatened  to  distrain.     Here,  the  payments  made  by  the 
plaintiff  were  for  the  by-gone  ground-rent  and  land-tax 
previously  due.     Although  it  has  been  said,  that,  at  the 
time  the  ground-rent  was  paid,  the  rent  in  question  was 
not  due  to  the  defendant,  and  therefore,  that  the  plain- 
tiff could  not  deduct,  from  rent  growing  due,  payments 
for  the  ground-rent  of  an  antecedent  half  year,  on  the 
authority  of  ^^Ttcfretc;  v.  Hancock;  yet,  there,  the  tenant 
made  payments  for  land-tax  and  rates  for  six  successive 
years,  without  deducting  them  from  the  rent  paid  to  his 
landlord   in   the  current   year  in  which  such  payments 
were  made.     But  here,  the  plaintiff  was  called   on  for 
the  ground-rent,  shortly  after  he  had  paid  his  half  year's 
rent,  due  at  Lady-day ^  and  which  ground-rent  was  due 
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at  Christmas  preceding;  and  he  sought  to  deduct  it,  as 
well  as  the  land-tax  previously  due^  and  paid  by  him, 
when  he  was  called  on  by  the  defendant  for  the  rent  due 
at  Michaelmas  following.  The  deductions,  therefore,  were 
claimed  from  the  rent  demanded  within  the  current  year, 
and  which  first  accrued  due  after  the  ground-rent  and 
land-tax  had  been  demanded  and  paid.  It,  therefore, 
appears  to  me,  that  the  payments  iu  question  were  good 
payments,  and  that  there  was  no  colour  for  the  defendants 
to  distrain. 


Mr.  Justice  Burrougu  and  Mr.  Justice  Gaselee,  were 
absent. 

Rule  discharged  (a). 


(,a)  See  Brantcomb  v.  Bridges, 
1  Bam.  &  Cress.  145,  where  the 
^oods  of  a  tenant  being  distrained 
for  rent  in  arrear,  after  the  amount 
bad  been  tendered,  it  was  held,  that 


he  might  bring  an  action  on  the 
case  for  an  excessive  dbtress;  and 
the  Court  said,  that  it  had  fre- 
<]uently  been  decided  that  troTer 
would  lie  after  a  wrongful  taking. 


tie,  goods,  and  chattels  of  the  plaintiff,  and  unjustly  detain- 
ed the  same,  until  &c.     The  defendant,  in  her  first  avow- 


Wednesday,  ^ 

Feb.uth.  Sarah  Bridges,  Widow, «?.  Janp  Smyth,  Spinster. 

J.  s,  demised       J^  £ jjs  ^^s  an  action  of  replevin.     The  declaration  alleg- 

freehold  and  co-  '  ° 

pyhoid  premises  ed,  that  the  defendant,  on  the  10th  August,  1827,  at  the 

for  a  term  of       parish  of  Elmswell,  in  the  county  of  Suffolk ,  took  the  cat- 
years,  and  died 
before  the  ex- 
piration of  the 
term  when  they 

descended  to  his  ry,  alleged,  that   the  plaintifi^,  for  thirteen  years  and  one 

heir,  who  devis- 
ed them  to  the 

defendant,  for  life.  The  defendant  refused  to  take  as  devisee,  claiming  title  as  heir-at-law  of  the 
lessor,  and  as  she  neglected  to  be  admitted  on  the  death  of  the  devisee,  the  lord  of  the  manor  seized 
the  copyhold,  and  received  the  rent.  The  heir-at-law  of  the  lessor  afterwards  brought  an  eject- 
ment against  the  tenant  (ihe  plaintiff),  and  sued  out  a  writ  of  possession.  The  defendant,  as  devisee, 
subsequently  brought  an  ejectment  against  the  plaintiff,  with  a  view  to  defeat  the  clxum  of  the  heir, 
and  succeeded,  and  laid  the  demise  on  the  death  of  the  devisor,  which  was  previously  to  the  eipira- 
tion  of  the  lease: — Heldfth&t  the  defendant  could  not  distrain  upon  the  plaiutifffor  rent  due  bdbre 
or  since  the  determination  of  the  lease,  more  than  three  years  having  elapsed  from  that  period,  and 
she  having  treated  the  plaintiff  as  a  trespasser,  by  bringing  thecction  of  ejectment,  although  the  Ut- 
ter continued  to  occupy  the  premises  from  the  time  of  the  original  letting  to  the  day  of  the  distress. 
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half  of  ayear,  ending  at  Lady-day ,  1827,  and  from  thence  1829. 
until  &c.,  held  and  enjoyed  a  certain  messuage,  farm,  and 
lands,  in  which  &c.,  as  tenant  to  the  defendant,  by  virtue 
of  a  demise  thereof  to  the  plaintiff,  at  the  yearly  rent  of 
382/.,  payable  half  yearly:  and  that,  because  the  sum  of 
5,157/.,  for  the  space  aforesaid,  was  due  and  in  arrear  to 
the  defendant,  she  well  avowed  the  taking  &c«,  as  a  dis- 
tress for  the  said  rent.  There  was  a  second  avowry  for 
two  years  of  the  said  rent,  ending  at  Michaelmas^  1815; 
a  thirds  for  thirteen  years,  ending  at  Lady-day ^  1827;  and 
Sk  fourth  for  two  years,  ending  on  that  day. 

To  the  first  avowry,  the  defendant  pleaded  in  bar,^r«/, 
that  she  did  not  hold  the  premises  in  which  &c.,  as  tenant 
thereof  to  the  defendant  under  the  supposed  demise  in  the 
avowry  mentioned.  Secondly ^  that  no  part  of  the  supposed 
rent  in  the  avowry  mentioned  was,  or  is,  in  arrear  from  the 
plaintiff  to  the  defendant.  And  lastly^  that,  after  the 
making  of  the  supposed  demise,  and  before  any  part  of  the 
rent  in  the  said  avowry  became  due,  to  wit,  on  the  1st  Sep- 
tember ^  1823,  the  defendant,  with  force  and  arms  &c.,  en- 
tered into  the  said  premises,  and  ejected  and  amoved  the 
plaintiff,  and  kept  her  so  ejected  &c.,  from  thence,  until  &c. 
There  were  similar  pleas  in  bar  to  the  three  other  avow- 
ries, and  on  which  issues  were  joined. 

At  the  trial,  before  Mr.  Justice  Holroyd^  at  the  last 
Assizes  for  the  county  of  Suffolk ^  it  appeared  that,  in  1807, 
Sir  Harvey  Smyth  demised  the  premises  in  question,  con- 
sisting of  a  freehold  and  copyhold  estate,  to  the  plaintiff, 
for  ten  years,  from  Michaelmas-day  in  that  year,  at  the 
rent  of  382/.,  payable  half  yearly,  namely,  dX  Lady^day 
and  Michaelmas  in  every  year.  That  Sir  Harvey  Smyth 
died  in  October,  1811,  leaving  Mrs.  Brand,  his  only  sister 
and  heir-at-law,  who  died  on  the  2nd  March,  1814,  and 
devised  the  premises  contained  in  the  lease  to  the  defend- 
ant, for  life,  Mrs.  Brand  having,  previously  to  her  death, 
namely,  on  the  28th  Febraary,  1812,  been  admitted  to  the 
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1829.         copyhold,  which  she  surrendered  to  the  use  of  her  will, 
r"^''^^       That  the  defendant  refused  to  take  the  property  as  devi- 
V*  see,  alleging  that  she  was  entitled  to  it  as  heir-at-law  of  Sir 

Harvey  Smyth;  and  as  she  neglected  to  be  admitted  to  the 
copyhold,  after  the  presentment  of  the  death  of  Mrs.  Brandy 
and  proclamations  duly  made  in  the  Lord's  Court,  a  warrant 
of  seizure  was  awarded  and  executed  on  the  ISth  December^ 
1815;  and  the  lady  of  the  manor  afterwards  proceeded  against 
the  plaintiff,  and  other  tenants,  in  actions  of  ejectment,  in 
which  she  obtained  judgments  on  the  \6t\i  February^  1816; 
in  consequence  of  which,  the  plaintiff  paid  rent  to  her, 
amounting  to  200/.  per  annum,  for  the  copyhold  premises 
mentioned  in  the  lease,  from  Christmas^  1815,  to  Christ- 
masy  1820,  and  from  that  time  to  1823  it  was  reduced 
to  170;.  per  annum.     That,  in  Trinity  Term,  1823,  Sir 
George  Henry  Smyth,  as  heir-at-law  of  Mrs.  Brand,  com- 
menced an  action  of  ejectment  against  the  plaintiff,  in  which 
the  demise  was  laid  on  the  2nd  March,  1814  (the  day  of 
the  death  of  Mrs.  Brand) ;  and  judgment  having  passed 
by  default,  he  obtained  possession  by  a  writ  of  habere  fa- 
cias  possessionem,  on  the  12th  January,  1824.     That  the 
plaintiff  formally  quitted  the  premises,  in  order  to  allow 
Sir  George  Henry  Smyth  to  take  possession,  but  returned 
immediately  afterwards,  and  had  ever  since  continued  to  oc- 
cupy them.   That,  in  February,  1824,  the  defendant  having 
learnt  that  possession  had  been  taken  by  Sir  G.  H,  Smythy 
commenced  an  action  of  ejectment  against  the  plaintiff',  lay- 
ing the  demise  on  the  2nd  March,  1814,  in  order  to  estab- 
lish her  title  as  devisee.     By  the  consent  rule.  Sir  G.  H, 
Smyth  was  admitted  to  defend  as  landlord,  with  or  without 
the  tenants;  and  the  defendant  having  recovered  in  that 
action,  as  devisee  (a),  a  writ  of  possession  was  prepared  for 

(a)  See  Dot  d.  Smyth  v.  Smyth,  any  benefit  under  the  will  of  Mrs. 

6  Barn.  &  Cres.  1 12,  wlicre  it  was  Brand,  still,  that  it  waa  not  such  a 

held,  that,  although  the  defendant  disclaimer  as  prevented  her  from 

at  first  absolutely  refused  to  take  relying  on  her  title  as  devisee. 
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her  in  the  early  part  of  the  year  1827,  but  which  was  not  ex-  1829. 
ecutedy  as  she  refused  to  pay  the  sheriff's  fees  and  pound- 
age. It  also  appeared,  that  the  defendant  was  admitted 
to  the  copyhold  premises  on  the  27th  May^  1825 ;  and  that, 
before  the  commencement,  and  during  the  progress  of  the 
action  of  ejectment  against  the  plaintiff,  she  had  been  made 
acquainted  with  the  proceedings  which  had  been  taken  by 
Sir  G.  H.  Smyth.  Although  the  plaintiff  had  never  actu- 
ally been  out  of  the  occupation  of  the  premises,  she  had 
never  admitted  that  she  held  under  a  demise  at  382/.  a- 
year,  after  the  death  of  Mrs.  Brandy  although  that  sum 
was  proved  to  have  been  claimed  by  the  defendant  in 
1827.  On  this  evidence,  the  whole  of  which  was  left  to 
the  Jury,  a  verdict  was  taken  for  the  plaintiff  for  four 
guineas,  and  the  value  of  the  goods  distrained  was  admit- 
ed  and  found  to  amount  to  2000/. 

For  the  plaintiff  it  was  insisted,  that,  for  three  years 
and  a  half  of  the  rent,  namely,  the  rent  up  to  Michael- 
mas^ 1817,  the  distress  was  too  late,  as  the  lease  for 
ten  years,  under  which  it  accrued,  expired  at  that  time; 
and  that,  at  common  law,  the  distress  should  have  been 
made  either  before  the  determination  of  the  lease,  or 
within  six  calendar  months  afterwards,  pursuant  to  the 
statute  8  AnnCi  c.  14,  ss.  G  and  7;  and  that  there  must 
be  a  continuance  'of  the  landlord's  title  and  the  tenant's 
possession,  in  order  to  entitle  the  former  to  distrain: — 
that,  as  to  the  residue  of  the  rent  which  was  claimed  to 
have  arisen  by  the  holding  over  since  the  expiration 
of  that  lease,  such  holding  did  not  create  a  fresh  demise 
at  the  rent  of  382/.,  as  alleged  in  the  avowries,  or  of  any 
speciiic  distrainable  rent,  particularly  as  the  defendant 
had,  since  putting  in  her  claim  as  devisee  and  accepting 
the  devise,  treated  the  plaintiff  as  a  tort  feasor  and  tres- 
passer, by  commencing  the  action  of  ejectment  against 
her;  and,  therefore,  that  although  the  defendant  might  be 
entitled  to  recover  compensation  in  an  action  of  trespass 
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1829.         for  the  mesne  profits,  she  had,  under  the  circumstances, 
no  right  to  distrain. 

The  learned  Judge  was  of  opinion,  that  these  objections 
were  well  founded,  but  he  gave  the  defendant  leave  to  move 
that  a  verdict  might  be  entered  for  her,  for  such  sum  as  the 
Court  should  think  fit,  in  case  they  should  be  of  opinion 
that  the  distress  could,  under  the  circumstances,  be  sup- 
ported. 

Mr.  Serjeant  fVilde,  in  the  last  Term,  accordingly  ob- 
tained  a  rule  nisi,  and  submitted,  that  the  defendant  was, 
at  all  events,  entitled  to  distrain  for  the  rent  in  arrear  of  the 
copyhold  premises,  due  since  her  admission  in  May,  1825. 
That,  although  she  had  avowed  for  a  certain  rent  alleged 
to  be  due  under  a  dembe,  still,  that  such  rent  might  be 
apportioned;  and  that,  as  the  plaintiff*  had  never  been 
turned  out  of  the  possession  of  the  premises,  there  was, 
in  point  of  fact,  no  determination  of  the  original  tenancy, 
nor  any  thing  to  amount  to  an  eviction.  In  the  Second 
Institute  {a),  it  is  said :  ''  If  a  man  make  a  lease  for  years, 
reserving  a  rent,  if  he  grant  away  part  of  the  rever- 
sion, the  rent  shall  be  apportioned  by  the  common  law; 
and  albeit  the  grantee  of  part  demand  or  claim  more  in 
his  action  of  debt,  or  avowry,  than  is  due,  yet  shall  he 
recover  so  much  as  the  Jury  shall  find  upon  a  just  ap- 
portionment to  be  due."  The  seizure  of  the  copyhold  by 
the  lady  of  the  manor,  in  1815,  could  not  be  supported,  as 
it  was  an  absolute  seizure,  and  not  a  seizure  quousque. 

Mr.  Serjeant  Storks  now  shewed  cause.  The  defend- 
ant, under  the  circumstances,  had  no  right  to  distrain,  for, 
at  the  time  of  the  distress,  there  was  no  subsisting  demi  e 
between  her  and  the  plaintiff*.  The  lease  under  which  the 
latter  originally  held,  expired  at  Micfiaelmas,   1817,  and 

{(i)  Page  504. 
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the  defendant  treated  her  as  a  trespasser,  from  the  death  1829. 
of  Mrs.  Brandy  on  the  2nd  March ^  1814,  on  which  day 
she  laid  her  demise  in  the  action  of  ejectment;  and  al- 
though a  writ  of  possession  was  not  executed  in  that  ac- 
tion, still  the  defendant  had  procured  it,  and  was  only  pre- 
vented from  putting  it  in  force  by  motives  of  economy. 
The  defendant,  at  first,  disclaimed  taking  under  the  will  of 
Mrs.  Brand;  nor  could  she  do  so,  until  the  Court  oi  King's 
Bench  had  decided  that  there  had  been  no  legal  disclaimer 
by  her:  but  the  plaintiff  has  never  been  tenant  to  the  de- 
fendant, so  as  to  entitle  her  to  distrain  for  the  entirety  of  the 
rent,  according  to  the  terms  of  the  original  demise  as  alleg- 
ed in  the  avowries;  for  it  was  proved  that  the  lady  of  the 
manor  had  received  the  rent  for  the  copyhold,  from  1815 
to  1823.  It  was  incumbent  on  the  defendant  to  shew,  not 
only  that  the  plaintiff  was  her  tenant  at  the  time  of  the 
distress,  and  that  she  held  under  the  demise  as  stated  in 
the  avowries,  but  that  the  rent  accrued  due  during  the  con- 
tinuance of  such  demise.  Now,  the  defendant  received  no 
rent  from  the  plaintiff  before  that  lease  had  expired,  nor 
for  several  years  afterwards,  nor  did  she  treat  her  as  her 
tenant;  and  although  it  may  be  said  that  the  fact  of  the 
plaintiff's  continuing  in  possession  was  sufficient  to  create  a 
tenancy,  yet  there  was  no  evidence  of  a  new  demise;  and, 
even  if  there  were,  the  defendant  could  not  have  been 
entitled  to  distrain  for  rent  due  under  the  original  lease, 
either  at  the  common  law,  or  by  virtue  of  the  statute  of 
Anne.  The  defendant  was  aware  of  the  adverse  proceed- 
ings by  the  lady  of  the  manor  and  Sir  G.  H.  Smyth;  and 
although  the  plaintiff  had  paid  rent  to  the  former  for  the 
copyhold  premises,  which  was  reduced  from  £00/.  to  170/. 
a-year,  yet  the  defendant  did  not  think  it  right  to  interfere; 
and  as  she  did  not  come  in  to  be  admitted  after  the  pre- 
sentment of  the  death  of  Mrs.  Brandy  and  proclamations 
duly  made,  her  right  to  the  copyhold  became  forfeited. 
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1829.         and  the  seizure  and  judgment  in  the  action  of  ejectment 
gave  the  lady  of  the  manor  an  absolute  dominion  over  it. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — Although 
the  lease  granted  by  Sir  Harvey  Smyth  to  the  plaintiff 
expired  in  1817,  yet  she  continued  to  hold  the  premises, 
and  has  ever  since  remained  in  possession.  There  has, 
consequently,  not  only  been  no  determination  of  the  ori- 
ginal tenancy,  but  it  must  be  assumed  that  she  assented 
to  hold  on  the  same  terms.  The  mere  act  of  seizure  of 
the  copyhold  premises  by  the  lady  of  the  manor  did  not 
amount  to  an  ouster ;  and,  although  she  obtained  judgment 
in  the  action  of  ejectment,  she  never  sued  out  a  writ  of 
possession ;  and  the  defendant  was  afterwards  admitted  to 
that  part  of  the  property.  Although  th^  plaintiff  gave 
up  possession  to  Sir  G.  H.  Smyth,  on  the  ejectment 
brought  by  him,  yet  it  did  not  repudiate  the  defendant's 
title  to  the  premises,  as  he  merely  claimed  as  heir-at- 
law,  whilst  she  had  a  clear  and. paramount  title  as  de- 
visee. In  the  action  of  ejectment  brought  by  the  de- 
fendant, her  only  object  was  to  defeat  the  claim  of  Sir 
G.  H.  Smyth.  Besides,  a  writ  of  possession  was  never 
executed  by  the  defendant  in  that  suit,  but  the  plaintiff 
was  allowed  to  continue  in  possession.  That  action,  there- 
fore, could  not  have  the  effect  of  destroying  the  plaintiff^s 
tenancy,  which  continued  from  the  time  of  the  original 
demise  to  the  day  of  the  distress,  she  never  having  been 
actually  turned  out  of  possession.  The  plea  of  non  tenuH, 
therefore,  cannot  be  supported,  as  the  plaintiff  came  in 
under  the  original  lessor,  and  continued  to  hold  under  the 
defendant  as  the  devisee  of  his  heir-at-law.  Neither  was 
there  any  evidence  to  support  the  plea  of  eviction,  as  the 
terms  of  the  original  tenancy  had  never  been  legally  de- 
termined, but  the  occupation  under  it  continued  from  first 
to  last.   A  mere  temporary  eviction  can  only  have  the  effect 
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of  suspending  the  rent  during  its  continuance,  but  cannot         1B29. 
determine  a  subsisting  tenancy;  and,  although  the  tenant       bridges 
may  have  been  inconvenienced  thereby,  it  is  no  answer  to  «>• 

an  avowry  for  rent  in  arrear.  The  plea  of  eviction  neces- 
sarily admits  that  the  tenancy  once  existed ;  and,  although 
the  original  lease  might  have  expired,  still  the  tenancy 
has  not  been  determined,  but  must,  under  the  circum- 
stances, be  considered  as  a  continuing  tenancy. 

Lord  Chief  Justice  Best. — The  plaintiff  having  pleaded 
nan  tenuity  among  other  pleas,  to  the  defendant's  avowries, 
it  is  only  neceaaary  to  consider  whether  she  held  the  pre- 
mises, in  respect  of  which  the  rent  was  alleged  to  be  in 
arrear,  in  manner  and  form  as  in  those  avowries  is  al- 
leged. I  am  clearly  of  opinion  that  she  did  not.  As  to 
what  shall  amount  to  a  continuing  or  existing  tenancy, 
is  a  mixed  question  of  law  and  of  fact.  The  facts  in 
this  case  were  most  properly  left  to  the  Jury;  and  the 
learned  Judge  was  of  opinion  that  the  objections  raised 
for  the  plaintiff  were  well  founded ;  and  I  fully  concur 
with  him.  The  defendant  had  treated  the  plaintiff  as  a 
trespasser  from  the  2nd  March,  1814,  being  the  day  of 
the  demise  laid  in  the  declaration  of  ejectment.  It  is, 
therefore,  impossible  to  say,  that,  at  any  subsequent  period, 
the  defendant  had  considered  the  plaintiff  as  her  tenant, 
80  as  to  entitle  her  to  distrain  as  upon  an  existing  contract 
between  them.  The  defendant,  therefore,  must  have  re- 
course to  some  other  remedy,  as  by  her  own  conduct  she 
shewed  that  the  relation  of  landlord  and  tenant  did  not 
exist  between  her  and  the  plaintiff  at  the  time  of  the  dis- 
tress in  question. 

Mr.  Justice  Parr   and  Mr.  Justice   Burrough   con- 
curred. 

Mr.  Justice  Gaselee. — The  defendant  has  avowed  for 
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1829.  rent  due  at  Lady-day ^  1827,  at  which  time  it  is  alleged 
the  plaintiff  held  the  premises  as  tenant  to  the  defendant, 
by  virtue  of  a  demise  thereof  to  the  plaintiff,  at  the  yearly 
rent  of  382/.,  payable  half-yearly;  and  the  plaintiff,  in  her 
plea  in  bar,  alleged  that  she  did  not  hold  the  premises  in 
manner  and  form  as  in  the  avowry  alleged,  or,  in  other 
terms,  that  she  was  not  then  tenant  to  the  plaintiff.  Now, 
the  defendant  had  precluded  herself  from  any  right  she 
might  have  had  to  distrain  on  the  plaintiff,  by  having 
brought  an  ejectment  against  her  in  1824,  and  in  which 
she  sought  to  recover  possession,  the  right  to  which  she 
alleged  to  have  accrued  to  her  on  the  2nd  March,  1814; 
the  demise  having  been  laid  on  that  day.  She,  therefore^ 
treated  the  plaintiff  as  a  trespasser  by  that  action,  and 
cannot  afterwards  turn  round  and  distrain  upon  her  for 
rent.  It  is  unnecessary  to  consider  the  effect  of  the  sta* 
tute,  8  Anne,  c.  14,  as  the  original  lease  expired  in  1817, 
and  no  distress  was  made  within  six  months  from  that 
period.  Although  it  has  been  said,  that  the  object  of  the 
ejectment  by  the  defendant  was,  to  defeat  the  claim  of  Sir 
G.  H.  Smyth;  yet,  that  appears  to  me  to  make  no  differ- 
ence, for  the  lessor  of  the  plaintiff  being  entitled  to  sign 
judgment  against  the  casual  ejector,  it  would  be  conclusive 
against  the  plaintiff  as  the  tenant  or  occupier.  Although 
the  defendant  may  have  a  remedy  against  the  plaintiff  by 
another  action,  still  she  had  no  right  to  distrain,  as  she 
had  previously  treated  the  plaintiff  as  a  trespasser  by  her 
own  act. 

Rule  discharged. 
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1829. 

Doe  on  the  demise  of  Fisher  r.  Giles.  Thursday, 

^^  Feb,  12M. 

X  HIS  was  an  action  of  ejectment.     At  the  trial,   be-  a  mortgage 
fore  Mr.  Baron  Vaughan,  at  the  last  Assizes  at  Shrews-  a  coTcmmtSiHt, 
burvf  it  appeared,  that,  by  a  mortgage  deed,  dated  the  ifthepnndpai 

oo  nim  remained 

19th  February,  1827,  and  made  between  the  lessor  of  the  unpaid  on  a  giv- 

plaintiff,  as  mortgagee,  of  the  one  part;  and  the  defendant,  ^ge/'mighT'^ ' 

as  mortgagor,  of  the  other  part:    the   latter    conveyed  j^^f'jf*^^.  ^j^ 

the  estate  and  premises  sought  to  be  recovered  by  this  ac-  within  a  certain 

tion,  to  the  former,  his  executors,  administrators,  &c.,  to  from  the  day 

secure  the  sum  of  6,200/.,  advanced  by  the  plaintiff  to  the  ^em,'h7!SSihi 

defendant.     The  deed  contained  a  covenant,  that,  if  that  »«"  without  the 

.       .  «  concurrence  of 

sum  should  not  be  paid,  with  interest,  at  the  expiration  of  the  mortgagor: 
six  months  from  the  day  of  the  date  of  the  deed,  namely,  ^rt^a^ 
on  the  19th  August,  1827,  the  plaintiff  might  enter  into  and  ^|f^J^"*"" 
upon,  and  take  possession  of  the  prembes  mentioned  in  the  against  the 
deed ;  and  it  was  further  declared  and  agreed,  that,  if  the  though  he're- 
above  sum,  with  interest,  should  not  be  paid  within  thirty  ^"*^  without 
days  from  the  said  19th  August,  the  plaintiff  might  be  at  ^^"«  *»'"™  «"• 
liberty  to  sell  and  dispose  of  the  premises  as  he  should  demanding  pos- 
deem  expedient,  without  the  assent  or  concurrence  of  the 
defendant.     The  above  sum  not  having  been  paid  on  the 
day  stipulated  in  the  deed,  the  lessor  of  the  plaintiff  com- 
menced this  action  two  days  afterwards,  namely,  on  the 
SI  St  August;  and  no  interest  having  been  paid  from  the 
date  of  the  deed  to  the  24th  September  following,  (the 
thirty  days  having  then  also  expired),  the  demia^e  in  the  de- 
claration was  laid  on  that  day.     The  lessor  of  the  plaintiff 
produced  no  evidence  but  the  deed  in  question,  when  it 
was  insisted,  for  the  defendant,  that  this  action  could  not 
be  maintained,  as  he  had  received  no  notice  to  quit;  and 
that,  at  all  events,  it  was  incumbent  on  the  plaintiff,  as 
mortgagee,  to  demand  or  require  the  defendant,  as  mort- 
gagor, to  deliver  up  the  possession  of  the  estate,  previous- 
ly to  the  service  of  the  ejectment;  as  the  latter  must  be 

VOL.  II.  c  c  c 
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1829.  considered  as  standing  in  the  situation  of  tenant  to  the 
former,  as  he  was  allowed  to  remain  on  the  premises.  A 
verdict,  however,  was  taken  for  the  lessor  of  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  to  set  it 
aside,  and  that  a  nonsuit  might  be  entered,  in  case  the 
Court  should  be  of  opinion  that  it  was  incumbent  on  the 
lessor  of  the  plaintiff  to  demand  possession  of  the  estate 
previously  to  the  commencement  of  this  action. 

Mr.  Serjeant  Cross,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  and  submitted,  that  a  mortgagor,  when 
allowed  to  remain  in  possession,  must  be  considered  as  a 
tenant  at  will  to  the  mortgagee,  and  was,  therefore,  enti- 
tled to  a  notice  to  quit,  or,  at  all  events,  could  not  be  treat- 
ed as  a  trespasser  by  the  mortgagee,  without  a  previous 
notice  of  the  determination  of  his  will.  In  Partridge  v. 
Bere  (a),  it  was  held,  that  a  mortgagor  in  possession  of 
the  premises  mortgaged,  is  tenant  to  the  mortgagee;  and 
the  Court  said,  that  the  mortgagor  was  in  actual  posses- 
sion of  the  mortgaged  premises,  by  sufferance  of  the  mort- 
gagee, who  had  the  legal  title  vested  in  him,  and,  there- 
fore, that  the  mortgagor  was  a  tenant  within  the  strictest 
definition  of  that  word.     In  Goodtille  d.    GcMaway  ?. 

Herbert  (6),  Lord  Kenyan  said :  ''  A  tenant  at  will  is  not 

• 

a  trespasser;"  nor  can  he  be  considered  as  such  until  the 
will  of  the  lessor  is  determined.  This  action,  therefore, 
is  premature,  as  there  should  either  have  been  a  demand 
of  possession,  or  a  regular  notice  to  quit. 

Mr.  Serjeant  Russell,  on  a  former  day  in  this  Term, 
shewed  cause. — As  the  mortgage  deed  contains  a  covenant 
or  proviso,  that,  if  the  sum  advanced  by  the  mortgagee  to 
the  mortgagor  be  not  repaid,  with  interest,  on  or  before  a 
given  day,  the  former  might  enter  upon  the  premises;  and 

(n)  5  Barn.  &  Aid.  604.  {h)  4  Term  Rep.  681. 
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that,  if  such  sum  were  not  paid  within  thirty  days  from  1829. 
that  day,  he  might  sell  and  dispose  of  the  property  secur- 
ed, without  the  concurrence  of  the  mortgagor;  the  latter 
was  neither  entitled  to  a  notice  to  quit  or  a  demand  of 
possession,  as  there  was  an  absolute  forfeiture  of  his  estate 
by  non-payment  of  the  mortgage  money  on  the  day  stipu- 
lated. The  mortgagee  was  not  only  empowered  to  enter 
on  the  estate,  but,  after  the  expiration  of  thirty  days  from 
the  day  on  which  he  had  a  right  to  enter,  to  sell,  without 
any  further  authority;  and,  as  the  mortgagor  had  been 
guilty  of  an  absolute  breach  of  covenant,  by  non-payment  of 
the  money  on  the  day  stipulated,  the  mortgagee  was  entitled 
to  proceed  by  ejectment.  A  mortgagor  may  be  considered 
as  a  tenant  holding  under  a  lease  for  years,  at  the  expiration 
of  which  the  lessor  is  entitled  to  enter  on  the  premises  demis- 
ed, without  a  demand  of  possession,  or  a  previous  notice  to 
quit.  In  Keech  d.  Wame  ▼.  Hall  (a),  it  was  held,  that  a 
mortgagee  might  recover  in  ejectment,  without  giving  a  no- 
tice to  quit,  against  a  tenant  who  claimed  under  a  lease 
from  the  mortgagor,  granted  after  the  mortgage,  although 
it  was  granted  without  the  privity  of  the  mortgagee;  and 
Lord  Mansfield  there  said:  ''  The  question  turns  upon 
the  agreement  between  the  mortgagor  and  mortgagee. 
When  the  mortgagor  is  left  in  possession,  the  true  infer- 
ence to  be  drawn,  is  an  agreement  that  he  shall  possess 
the  premises  at  will  in  the  strictest  sense ;  and,  therefore,  no 
notice  is  ever  given  him  to  quit;  and  he  is  not  even  entitled 
to  reap  the  crop,  as  other  tenants  at  will  are,  because  all  is 
liable  to  the  debt,  on  payment  of  which  the  mortgagee's 
title  ceases.  The  mortgagor  has  no  power,  express  or  im- 
plied, to  let  leases,  not  subject  to  every  circumstance  of  the 
mortgage."  Although  a  mortgagor  may,  in  some  cases, 
be  considered  as  a  tenant  at  will  to  the  mortgagee,  yet  it 
can  only  be  where  he  receives  rents  from  the  tenants  or 

(fl)  I  Doug.  21. 
c  c  c  2 
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1829.         occupiers,  in  order  to  pay  the  interest  by  an  implied  au- 
thority from  the  mortgagee,  till  he  determine  his  will 
Here,  however,  the  mortgagor  was  in  possession,  and  if  the 
principal  sum  was  not  repaid  with  interest  on  a  given  day, 
the  mortgagee  had  an  absolute  title  in  him.  In  Mossy.  Galr 
limore,  Lord  Mansfield,  in  treating  of  the  relative  situations 
of  mortgagor  and  mortgagee,  says  (a) :  ''A  mortgagor  is  not 
properly  tenant  at  will  to  the  mortgagee,  for  he  is  not  to 
pay  him  rent.     He  is  so  only  quodam  modo.     Nothing  b 
more  apt  to  confound  than  a  simile.     When  the  Court,  or 
counsel,  call  a  mortgagor  a  tenant  at  will,  it  is  barely  a 
comparison.     He  is  like  a  tenant  at  will.**     And  Mr.  Jus- 
tice BuUer  referred  to  the  case  of  Keech  v.  Hall,  and  said, 
that  ^'  There  the  Court  did  not  consider  the  mortgagor  as 
tenant  at  will  to  all  purposes,  for  that  a  mortgagor  is  not 
entitled  to  emblements."   That  learned  Judge,  in  the  sub- 
sequent case  of  Birch  v.  Wright,  said  (6),  *'  That  a  mort- 
gagor has  often  been  called  a  tenant  at  will  to  the  mort- 
gagee in  Courts  of  law  and  equity,  is  undoubtedly  true,  but 
I  think  inaccurately  so;  and  the  expression  has  been  used, 
when  it  was  not  very  material  to  ascertain  what  bis  powers 
or  interest  were,  or  to  settle,  with  any  great  precbion,  in 
what  respects  he  did,  and  in  what  respects  he  did  not, 
resemble  a  tenant  at  will.     In  old  cases,  he  b  sometimes 
called  tenant  at  will,  and  sometimes  tenant  at  sufferance. 
In  Keechy.  Hall,  Wallace  called  him  the  agent  of  the  mort- 
gagee; and  Lord  Mansfield  stated  him  to  be  tenant  at 
will  to  some   purposes,  but  not  to  others.    In  Moss  v. 
Gallimore,  hord  Mansfield  said: — a  mortgagor  is  not  in 
reality  a  tenant  to  the  mortgagee ;   if  he  were,  he  must 
pay  rent,  but  that  is  not  so.     To  many  purposes  he  b 
like  a  tenant  at  will,  but  he  does  not  pay  rent,  he  must 
pay  interest  only.     If  a  likeness  must  be  found,  I  think, 
as  it  was  put  by  Mr.  Justice  Ashhurst,  in  Moss  v.  GaUi- 

(a)  1  Doug.  282.  (6)  1  Term.  Rep.  382. 
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more,  a  mortgagor  is  as  much^  if  not  more,  like  a  receiver  1829. 
than  a  tenant  at  will.  In  truth,  he  is  not  either.  He  is 
not  a  tenant  at  will,  because  he  is  not  entitled  to  the  grow* 
ing  crops  after  the  will  is  determined.  He  is  not  consi- 
dered as  tenant  at  will  in  those  proceedings  which  are  in 
daily  use  between  a  mortgagor  and  mortgagee,  I  mean  in 
ejectments  brought  for  the  recovery  of  the  mortgaged 
lands.  If  he  were  tenant  at  will,  the  demise  could  not  be 
laid  on  a  day  antecedent  to  the  determination  of  the  wilL 
But  it  is  every  day's  practice  to  lay  the  demise  on  a  day 
long  before  there  has  been  any  actual  determination  of 
the  will,  sometimes  back  to  the  time  when  the  mortgage 
became  forfeited,  and  no  objection  has  ever  been  made  on 
that  account.  A  mortgagor  and  mortgagee  are  characters 
as  well  known,  and  their  rights,  powers,  and  interests,  as 
well  settled,  as  any  in  the  law.  The  possession  of  the 
mortgagor  is  the  possession  of  the  mortgagee ;  and,  as  to 
the  inheritance,  they  have  but  one  title  between  them. 
The  mortgagor  has  no  power  of  making  leases  to  bind  the 
mortgagee.  He  cannot,  against  the  will  of  the  mortgagee, 
do  any  act  to  disseise  him,  and  the  reason  is,  because  the 
mortgagee,  so  long  as  he  receives  his  interest,  is  virtually, 
and  in  the  eye  of  the  law,  in  possession.  The  mortgagee 
has  a  right  to  th^  actual  possession  whenever  he  pleases, 
he  may  bring  ejectment  at  any  mofnent  that  he  will,  and  he 
is  entitled  to  the  estate  as  it  is,  with  all  the  crops  grow- 
ing on  it."  The  authority  of  that  doctrine  has  never  been 
impugned,  but  has  since  been  invariably  acted  upon. 
Mr.  Justice  Buller  also  said,  in  Moss  v.  txalUmore  (a):  . 
**  That  expressions,  used  in  particular  cases,  are  to  be  un- 
derstood with  relation  to  the  subject  matter  then  before 
the  Court.**  And  what  fell  from  the  Court  in  Partridge 
V.  Bere,  was  applicable  to  the  particular  circumstances  of 
the  case  then  before  them;  but,  as  it  did  not  relate  strictly 

^a)  1  Doug.  283, 
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1829.        to  a  mortgagee  or  mortgagor,  the  relative  rights  of  those 
parties  were  not  considered.     That  was  an  action  for  di- 
verting a  water-course,  and  the  declaration  contained  an 
averment,  that  a  certain  close  was  in  the  occupation  of 
one  Turner 9  as  tenant  to  the  plaintiff,  the  reversion  be- 
longing to  the  latter;  and  it  appeared  that  Turner ^  being 
tenant  for  life,  had  mortgaged  the  close  in  question  to  the 
plaintiff,  for  a  term  of  years,  provided  he,  Turner ^  so  long 
lived;  and  that  Turner  had,  since  the  mortgage,  continued 
in  possession,  and  paid  the  interest;  and,  although  it  was 
objected  that  the  relation  of  landlord  and  tenant  did  not 
subsist  between  a  mortgagor  and  mortgagee,  and  therefore, 
that  the  averment  was  not  supported  by  the  evidence,  yet, 
the  defendant  was  a  wrong-doer ;  and  therefore  the  Court 
held,  that,  as  the  mortgagor  was  in  possession  of  the  mort- 
gaged premises,  by  sufferance  of  the  mortgagee,  he  was  ten- 
ant to  him ;  and  that,  as  the  legal  estate  was  vested  in  the  lat- 
ter, he  might  describe  himself  as  a  reversioner  in  his  decla- 
ration ;  and  in  a  note  by  the  learned  reporters  to  that  case,  it 
is  said  {a):  **  If,  in  the  mortgage  deed,  there  is  the  usual 
proviso  for  the  enjoyment  of  the  land  by  the  mortgagor  and 
his  heirs,  until  default  in  payment,  &c.,  and  the  money  b 
not  paid  at  the  appointed  time,  and  the  mortgagor  con- 
tinues in  possession  after  the  determination  of  the  agree- 
ment, without  any  fresh  agreement  between   the  parties, 
he  is,  until  payment  of  interest,    or   other   recognition 
of  tenancy,  tenant  by  sufferance,  for  he  came  in   by  a 
rightful  title,  although  he  holds  over  wrongfuUy"     And, 
here,  the  defendant  held  wrongfully,  as  the  mortgagee 
was  entitled  to  take  possession,  in  case  the  sum  advanced 
by  him  to  the  mortgagor  remained  unpaid  on  a  given  day. 
At  all  events,  he  held  wrongfully  after  the  expiration  of 
the  thirty  days,  when  the  mortgagee  was  entitled  to  sell 
the   premises,    (for  the  recovery  of  which   the   present 

(«)  5  Barn.  &.  Aid.  605. 
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action  was  brought,)  without  the  assent  or  concurrence  of      ^829. 
the  mortgagor. 

Mr.  Serjeant  Cross,  in  support  of  his  rule. — There  is  a 
wide  distinction  between  the  case  of  a  mortgagor  remain- 
ing in  possession  of  the  mortgaged  premises,  and  where 
they  are  demised  to,  or  occupied  by  another,  either  before 
or  after  the  mortgage :  and  here,  as  the  defendant  continu- 
ed in  possession  with  the  consent  or  permission  of  the  mort- 
gagee, he  must  be  considered  as  a  tenant  at  willj  and,  if 
so,  the  mortgagee  ought  to  have  given  him  notice  of  the 
determination  of  his  will,  by  a  demand  of  possession. 
In  Powseley  v.  Blackman  (a),  where  a  mortgage  deed 
contained  a  proviso  for  the  enjoyment  of  the  land  by 
the  mortgagor  and  his  heir,  until  default  in  payment, 
and  the  mortgagor  was  in  actual  possession;  it  was  held, 
that  he  might  be  regarded  as  tenant  for  years  to  the 
mortgagee,  during  the  continuance  of  the  agreement.  In 
StnarUe  v.  Williams^  Lord  Cliief  Justice  Holt  said  (6): 
**  Upon  executing  a  deed  of  mortgage,  the  mortgagor, 
by  the  covenant  to  enjoy  till  default  of  payment,  is  ten- 
ant at  will,  and  the  assignment  of  the  mortgagee  could 
only  make  the  mortgagor  tenant  at  sufferance."  In  Coke 
lAUleton,  Lord  Coke,  in  treating  of  a  tenant  at  will,  says  (c) : 
*'  The  lessor  may,  by  actual  entry  into  the  ground,  deter- 
mine his  will  in  the  absence  of  the  lessee ;  but  by  words 
spoken  from  the  ground,  the  will  is  not  determined  until 
the  lessee  hath  notice."  As,  therefore,  a  tenant  at  will  is 
entitled  to  notice  of  the  determination  of  the  will  of  his 
lessor  before  he  can  be  deemed  a  trespasser,  a  mortgagor 
in  possession,  by  the  permission  of  the  mortgagee,  is  en- 
titled .to  a  like  notice;  and,  if  this  were  not  so,  it  would 
amount  to  an  act  of  injustice  and  hardship.  In  Keech  d. 
Wame  v.  Hali^  the  defendant  was  the  lessee  under  a 
lease  made  by  the  mortgagor  after  the  mortgage,  and  the 

(a)  i}ro.  Jac.  659.  (6)  1  Salk.  245.  (c)  Co.  UiX.  55  b. 
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1829.        latter  had  determined  the  tenancy  at  will  by  granting  such 
lease,  and  giving  up  the  possession  to  another.     In  Mou 
V.  GalUmore^  the  mortgagor  was  not  in  possession*  but  a 
tenant  for  years,  under  a  lease  made  previously  to  the  mort- 
gage ;  and  Mr.  Justice  Ashhursi  said  (a) :  "  Where  the  mort- 
gagor is  himself  the  occupier  of  the  estate,  he  may  be  con- 
sidered as  tenant  at  will;  but  he  cannot  be  so  considered, 
if  there  is  an  under-tenant,  for  there  can  be  no  such 
thing  as  an  under-tenant  to  a  tenant  at  will.     The  demise 
itself  would  amount  to  a  determination  of  the  wiU.**    So, 
in  Birch  ▼•  Wright,  Mr.  Justice  Butter  said,  that  the 
mortgagor  could  not  be  considered  as  a  tenant  at  will,  as  he 
was  not  in  possession;  and  that  there  could  not  be  a  ten- 
ant to  a  tenant  at  will."    In  Thunder  d.  Weaver  v.  Bel- 
cher  (A),  the  defendant  was  let  into  possession  as  tenant 
from  year  to  year,  by  the  mortgagor,  subsequently  to  the 
mortgage  to  the  original  mortgagee;  and  it  was,  there- 
fore, held,  that  his  assignee  might  maintain  ejectment 
without  a  previous  notice  to  quit     But,  the  case  of  Pat" 
tridge  v.  Bere,  is  a  decisive  authority  to  shew,  that  the  re- 
lation of  landlord  and  tenant  subsists  between  a  mortga- 
gee and  mortgagor  in  possession ;  and,  whether  the  latter 
be  considered  as  a  tenant  at  will  or  at  sufferance,  he  is 
entitled  to  a  notice  of  the  determination  of  the  will  of  the 
mortgagee,  previously  to  the  commencement  of  an  action  of 
ejectment.   Goodtitle  d.  Gallaway  v.  Herbert,  and  Doe  d. 
Foley  V.  Wilson  (c)  shew,  that  a  demand  of  possession  is 
necessary  to  support  an  ejectment  against  a  tenant  at  will: 
and,  in  Right  d.  Lewis  v.  Beard  (cQ,  it  was  held,  that 
a  person  let  into  possession  upon  an  agreement  for  the 
purchase  of  land,  cannot  be  ousted  by  ejectment,  before 
his  lawful  possession  was  determined  by  demand  of  pos- 
session, or  some  wrongful  act  done  by  him  to  determine 
such  possession. 

Cur,  adv,  vult. 

(a)  1  Doug.  28a  (c)  1 1  East,  56. 

(b)  3  East,  449.  (<0  13  East,  210. 
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Lord  Chief  Justice  Best,  now  delivered  the  judgment         1829. 
of  the  Court,  as  follows: — 

This  was  an  action  of  ejectment  by  a  mortgagee  against 
a  mortgagor.  By  the  mortgage  deed,  if  the  principal  sum 
remained  unpaid  on  a  given  day,  it  was  covenanted  that 
the  mortgagee  might  enter,  and  if  not  paid  within  thirty 
days  from  the  day  fixed  for  its  payment,  he  was  at  liberty 
to  proceed  to  a  sale  of  the  estate,  without  the  concurrence 
of  the  mortgagor.  This  action  was  brought  two  days  af- 
ter the  day  on  which  the  mortgagee  had  a  right  to  re-en- 
ter for  non-payment,  and  before  any  interest  had  been  paid 
on  the  money  lent.  It  was  insisted  at  the  trial,  that  an 
ejectment  could  not  be  brought  until  the  mortgagee  had 
required  the  mortgagor  to  deliver  up  possession  of  the  es- 
tate. My  brother  Vaughan^  who  tried  the  cause,  reserved, 
for  the  consideration  of  the  Court,  the  question,  whether 
this  action  could  be  maintained  without  a  demand  of  the  pos- 
session of  the  estate  previous  to  the  service  of  an  ejectment? 
It  has  never  yet  been  decided,  that  it  is  incumbent  on  a 
mortgagee  to  make  such  a  demand,  previously  to  the  com- 
mencement of  an  action  of  ejectment  against  the  mortga- 
gor. In  Partridge  v.  Bere^  which  was  an  action  brought 
by  the  plaintiff  for  an  injury  done  to  his  reversion,  the  Court 
thought  that  a  mortgagee  might  describe  himself  as  a  re- 
versioner, the  mortgagor  being  in  possession  of  the  estate, 
and  said  that  he  was  a  tenant  within  the  strictest  definition 
of  the  word.  That  case  comes  nearer  to  the  present  than 
any  I  have  been  able  to  find.  But  that  was  not  a  case  be- 
tween the  mortgagee  and  the  mortgagor,  in  which  the 
Court  were  called  upon  to  decide  what  were  the  rights  of 
the  one  against  the  other.  The  defendant,  in  that  case, 
was  a  wrong-<loer,  and  had,  therefore,  no  right  to  object 
to  the  plaintiff  calling  himself  a  reversioner,  as  long  as  he 
permitted  the  mortgagor  to  be  in  possession  of  the  land. 
It  has  been  argued,  that  the  mortgagor  is  tenant  at  will 
to  the  mortgagee;  and,  therefore,  the  latter  can  maintain 
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1829.    .    no  action  against  the  former  till  that  tenancy  is  determined. 
Lord  Mansfield,  in  the  case  o{ Moss  ▼.  Gallimore,  said: 
**  That  a  mortgagor  was  not,  properly,  a  tenant  at  will  to 
the  mortgagee,  for  he  is  not  to  pay  him  rent/'     In  Birek 
V.  WrigM,  Mr.  Justice  BuUer  says :    '*  A  mortgagor  is 
not  considered  as  a  tenant  at  will  in  those  proceedings 
which  are  in  daily  use  between  a  mortgagor  and  a  mort- 
gagee, I  mean  in  ejectments  brought  for  the  recovery  of 
mortgaged  lands.*'     This  opinion  of  Mr.  Justice  BuUer 
is  directly  to  the  point  in  question.     The  words  of  Lord 
Mansfield,  *'  he  is  not  to  pay  him  rent,"  are  very  import^ 
ant.    The  payment  of  rent  countenances  a  right  to  the 
possession  of  the  land ;  the  payment  of  interest  does  not, 
it  relates  to  the  debt,  and  not  to  the  property  pledged. 
A  landlord  is  not,  by  taking  rent,  to  induce  a  man  to  sow 
the  land,  and  then  turn  him  out  before  he  can  take  the 
crop;  and,  therefore,  a  tenant  at  will  has  emblements,  or 
may  take  the  crop  for  his  own  use  (a).     Lord  Man^iM 
says,  in  Keech  v.  H<M,  *' A  mortgagor  is  not  entitled  to  req) 
the  crop,  as  other  tenants  at  will  are,  because  all  is  liable 
to  the  debt."    A  mortgagor  resembles  a  person  who  has 
executed  a  statute  or  recognizance.  Whatever  such  a  per- 
son does  to  give  value  to  the  property  under  pledge,  is  done 
for  the  benefit  of  the  creditor.   Barderis  and  Wiihingiont 
case  was  as  follows  (6) :  A.  is  bound  in  a  statute  to  B.,  and 
sows  the  land ;  B.  extends  the  lands,  which  are  delivered  to 
him  in  execution:  it  was  adjudged,  that  the  conusee  stuU 
have  the  corn  sown.     The  same  law  in  the  case  of  a  re- 
cognizance.    If  the  mortgagor  is  not  a  tenant  at  will,  tfaea 
the  law  relative  to  tenants  at  will  has  no  application  to  this 
case.     We  must  look  at  the  covenant  he  has  made  with 
the  mortgagee,  to  ascertain  what  his  real  situation  is.  We 
find,  from  the  deed  between  the  parties,  that  the  posses- 
sion of  his  estate  is  secured  to  him  until  a  certain  day, 

(a)  Co.  I^tt.  55  b.  (6)  2  Leon.  54. 
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thatf  if  he  does  not  redeem  his  pledge  by  that  day^  the 
mortgagee  has  a  right  to  enter  and  take  possession.    From 
that  day  the  possession  belongs  to  the  mortgagee;  and 
there  is  no  more  occasion  for  his  requiring  that  the  estate 
should  be  delivered  up  to  him  before  he  brings  an  eject- 
ment, than  for  a  lessor  to  demand  possession  on  the  de- 
termination of  a  term.     The  situation  of  a  lessee  on  the 
expiration  of  a  term,  and  a  mortgagor  who  has  covenant- 
ed that  the  mortgagee  may  enter  on  a  certain  day,  is  pre- 
cisely the  same.     If  this  situation  exposes  mortgagors  to 
any  hardship,  they  must  guard  against  it  by  an  alteration 
in  the  terms  of  the  mortgage  deeds.     Mortgagees,  how- 
ever, do  not  find  it  to  their  advantage  to  enter  upon  the 
estates,  if  they  can  get  their  interest  regularly  paid ;  for, 
from  the  time  that  they  get  possession,  their  situation  is 
far  from  desirable,  from  the  constant  state  of  preparation 
they  must  be. in,   to  account   to  the  mortgagor  when- 
ever he  shall  be  ready  to  discharge  the  mortgage  debt. 
This  circumstance  has  rendered  any  security  for  the  mort- 
gagor against  any  hasty  actions  of  ejectment  unnecessary. 
The  rule  for  a  nonsuit  must  therefore  be 


1829. 


Discharged  (a). 


(a)  The  same  point  was  deter- 
uifaied  in  the  Court  of  King^s 
Bench,  in  the  last  Term,  in  the  case 
of  Doe  d.  Roby  v.  Maitey,  8  Bam. 
&  Cress.  767,  where  Lord  Tenter- 
den  said,  "  The  mortgagor  is  not 


in  the  situation  of  tenant  at  all;  or, 
at  all  events,  he  is  not  more  than 
tenant  at  sufferance ;  but  in  a  pe- 
culiar character,  and  liable  to  be 
treated  as  tenant  or  as  trespasser, 
at  the  option  of  the  mortgagee.** 
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Bryant  v.  Sir  John  Perring,  Bart. 
FeT,\Sh.  {Sued  with  Shaw  and  Barber). 

A  deftndant  .  JL  HIS  was  an  action  of  assumpsit,  and  brought  to  recover 
ter^mUdanein  woney  had  and  received  by  the  defendant  to  the  plaintiff*i 
eoMtimumce,  ii-  use.     The  facts  were  as  follows:— In  February,  1826,  the 

though  he  U  un-  ^  ' 

der  termi  of  re-  defendant,  who  was  in  partnership  with  SA(hd  and  Barber, 
mnd  taking  short  AS  bankers,  in  London,  stopped  payment,  and  the  phundflf 
notice  of  triaL      j,^  ^j^^^  ^  balance  in  their  hands.     In  August  foUowing, 

an  arrangement  was  made  for  the  benefit  of  the  creditors, 
and  all  the  defendant's  property  was  to  be  subject  to  the 
discharge  of  the  debts  of  the  firm,  after  the  payment  of 
certain  private  debts  of  his  own.  A  letter  of  licence  by 
deed  was  granted  to  the  defendant,  for  two  years  from 
the  date  thereof,  in  consideration  of  his  undertaking  to 
collect  his  debts,  sell  his  estates,  and  convert  them  into 
money;  at  the  expiration  of  which  time,  the  deed  was  to 
operate  as  a  release  to  the  respective  creditors;  and 
the  plaintiff  signed  the  deed  as  one  of  such  creditors. 
The  deed  contained  a  proviso,  that,  if  certain  persons 
therein  named  as  inspectors,  should  certify  that  the  de- 
fendant should  make  default  in  certain  payments,  or  fail 
in  the  performance  of  either  of  the  covenants  contained 
in  the  deed,  the  release  should  be  suspended,  or  cease  to 
operate  as  against  the  creditors,  who  should  be  remitted 
to  tbeir  original  claims.  The  declaration  was  filed  on  the 
18th  November  last,  and,  on  the  ISih  December  following, 
the  defendant  pleaded  the  deed  as  a  release,  but  omitted 
to  set  out  the  clause  or  proviso  by  which  the  release  was  to 
be  suspended  or  defeated ;  to  which  the  plaintiff*  replied 
specially,  that  the  inspectors  named  in  the  deed,  had  not 
certified  that  the  defendant  had  performed  the  covenants 
therein  contained ;  and,  on  the  first  day  of  this  Term,  he 
ruled  the  defendant  to  rejoin  within  four  days,  which 
expired  on  the  26th  January  last ;  on  which  day,  the  de- 
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fendant  obtained  a  Judge's  order  for  three  days*  further  1829. 
time  to  rejoin,  on  the  terms  of  rejoining  issuably  and  tak- 
ing short  notice  of  trial  for  the  last  Sittings  in  this  Term. 
On  the  evening  of  the  ^th,  the  defendant  pleaded  a  plea 
puis  darrein  continuance,  alleging  that  the  plaintiff  ought 
not  further  to  maintain  his  action  against  him^  because  he 
said^  thaty  after  the  last  continuance  of  this  cause,  to  wit, 
on  the  ^th  January ,  1829,  the  inspectors  named  and 
acting  under  the  deed  in  the  replication  mentioned,  did 
certify,  that  the  defendant  had,  to  their  satisfaction,  compli- 
ed with  all  the  covenants  in  the  deed  contained,  on  his  part 
to  be  performed  and  fulfilled;  and  this  &c.,  wherefore  &c. 
On  this  plea  being  delivered  to  the  plaintiff's  attomies, 
they  returned  it  to  the  defendant's  attorney,  and  signed 
interlocutory  judgment  for  want  of  a  rejoinder,  alleging 
that  the  defendant  had  not  rejoined  issuably  within  the 
terms  of  the  Judge's  order. 

Mr.  Serjeant  Russell,  on  a  former  day  in  this  Term,  on 
an  aflSdavit  of  these  facts,  obtained  a  rule  nisi,  that  this 
judgment  might  be  set  aside,  as  having  been  irregularly 
signed,  and  that  the  plaintiff  might  pay  the  costs  of  this 
application. 

Mr.  Serjeant  Jones  now  shewed  cause,  and  submitted, 
that  the  judgment  was  regular,  as  the  defendant  had  not 
rejoined  issuably,  and  that  a  plea  of  puis  darrein  continu- 
ance, containing  matter  of  defence  which  did  not  exist  at 
the  time  of  the  replication,  or  even  when  the  rule  to  re- 
join was  obtained,  could  not  be  considered  as  a  rejoinder, 
much  less  an  issuable  rejoinder.  The  defendant  might 
have  given  the  release  in  evidence  under  the  general  issue ; 
but  as  he  set  out  a  part  of  it  only  in  his  plea,  he  compelled 
the  plaintiff  to  reply.  When  time  is  given  to  plead  or  re- 
join, the  plea  or  rejoinder  must  be  confined  to  matters 
then  in  existence,  as  it  is  an  act  of  indulgence  to  the  party 
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1829.  applying.  By  rejoining  issuably^  the  defendant  was  bound 
to  answer  the  replication  in  terms,  and  to  take  issae  upon 
it;  but,  by  pleading  a  plea  puis  darrein  continuance f. 
he  introduced  new  matter,  and  thus  waived  or  abandoned 
the  previous  pleadings  in  the  cause.  Such  a  plea  must 
be  treated  with  the  same  strictness  as  a  plea  inr  abate- 
ment, which  is  not  an  issuable  plea,  as  it  does  not  go 
to  the  merits;  the  plea,  therefore,  was  improperly  plead- 
ed, as  it  would  not  have  been  in  time  but  for  the  Judge's 
order,  and  it  cannot  be  considered  as  an  issuable  rejoinder 
within  the  terms  of  that  order. 

Lord  Chief  Justice  Best. — Whether  the  plea  be  good 
or  bad,  I  am  of  opinion,  that  the  plaintiff  was  not  entitled 
to  sign  judgment ;  he  should  either  have  taken  bsue,  or 
demurred;  and,  even  if  the  defendant  had  rejoined  bsua- 
bly,  he  might  have  pleaded  a  substantial  matter  of  defence 
arising  after  the  last  continuance. 

Mr.  Justice  Burrough  (a). — ^The  plea  in  questi<m  in- 
troduces  new  matter,  and  we  cannot  prevent  its  being 
pleaded : — it  is  totally  independent  of  the  Judge's  order. 

Mr.  Justice  Gaselee. — The  defendant  was  clearly  enti- 
tled to  put  this  plea  on  the  record ;  and,  if  it  were  bad  in  sab- 
stance,  the  plaintiff  should  have  demurred  to  it;  but  he  was 
not  entitled  to  sign  judgment.  It  was  not  pleaded  by  way 
of  a  rejoinder,  nor  did  it  fall  within  the  terms  of  the  Judge's 
order,  neither  did  the  defendant  require  that  order.  He 
alleges  that  the  plaintiff  ought  not  further  to  maintain  his 
action  against  him  for  the  reasons  therein  set  forth,  and 
which  arose  after  the  last  continuance.  If  the  defendant  bad 
taken  issue  on  the  replication,  within  the  terms  of  the  or- 
der, it  would  not  have  prevented  him  from  afterwards  fil- 

{n)  Mr.  Justice  Park  was  at  Cbambers. 
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ing  this  plea;  and,  as  the  plaintiff  improperly  signed  judg-         1829. 
menty  the  rule  to  set  it  aside  must  be  made 

Absolute  with  costs. 


Vere  v.  Garden.  'STi^^l 

1.  O  a  declaration  by  the  plaintiff  as  indorsee,  against  the  To  a  declaration 

defendant  as  the  acceptor,  of  a  bill  of  exchange,  due  change  due  on 

on  the  5th  December  last,  he  pleaded  a  judgment  recover-  ^*it  defeTd- 

ed  on  the  same  bill,  in  the  precedinir  MichcLelma$  Term.  ^^  pleaded  a 

The  plaintiff  having  treated  the  plea  as  a  nullity,  and  vered  as  of  the 

signed  judgment  as  for  want  of  a  plea  after  the  day  it  ^*^,S^ing: 

was  filed—  -f 'f*  ^•V''* 

plaintiff  might 
ngn  Judgment, 

Mr.  Serjeant  Andrews^  on  a  former  day  in  this  Term,  fiose  upon  the 
obtained  a  rule  nisi  that  the  judgment  might  be  set  aside,  ^^  ^^  ^^ 
as  it  was  not  signed  till  after  plea  pleaded. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted, 
that  this  was  clearly  a  sham  plea;  and  as  the  bill  on 
which  the  action  was  brought  was  not  due  until  after  the 
teim  to  which  the  judgment  related,  the  plaintiff  was  en- 
titled to  treat  it  as  a  nullity,  as  it  was  false  upon  the  face 
of  it;  and  he  assimilated  it  to  a  case,  where,  if  the  plain- 
tiff*s  cause  of  action  arose  on  a  day  in  term,  and  the 
defendant  pleaded  a  judgment  recovered  of  the  same  term, 
it  would  be  bad  upon  the  face  of  it.  He  relied  on  the 
case  of  Lamb  v.  Pratt  (a)  as  being  precisely  in  point, 
where  the  Court  treated  a  plea  of  judgment  recovered  of 
a  term  before  the  cause  of  action  accrued  as  a  nullity,  and 
said:  *'  If  defendants  will  plead  judgments  recovered,  for 

(a)  1  Dow.  &  Ryi:  677. 
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1829.         the  purpose  of  delay,  let  them  nt  least  take  care  that  their 
pleas  are  good  in  form." 

Mr.  Serjeant  Andrews^  m  support  of  his  rule,  relied  on 
the  case  of  Young  v.  Gadderer  (a),  where,  in  an  acUon 
agauist  the  acceptor  of  a  bill  of  exchange,  he  pleaded  a 
judgment  recovered  for  the  same  debt;  the  Court  refused 
to  set  aside  the  plea  or  permit  the  plaintiff  to  sign  judg- 
ment, although  the  defendant  had  admitted  the  debt,  and 
repeatedly  promised  the  plaintiff  to  pay  it,  after  he  had 
been  served  with  process  in  the  action:  and  Mr.  Justice 
Park  said,  that  such  a  plea  was  an  ordinary  defence,  and 
that  the  Court  were  not  to  assume  that  it  was  false.  The 
plaintiff,  at  all  events,  ought  not  to  have  signed  judg- 
ment, but  should  have  applied  to  the  Court  to  set  aside 
the  plea. 

But  the  Court  held,  that  the  plea  was  bad  upon  the 
face  of  it,  and  that  the  case  of  Lamb  v.  PrcUi  was  precise- 
ly in  point,  whilst  that  of  Yomtg  v.  Gadderer  was  dis- 
tinguishable, as  there  the  plea  did  not  appear  to  be  bad 
upon  the  face  of  it ;  that  the  rule  is,  that,  if  it  be  doubt- 
fiil  whether  a  plea  be  good  or  not,  the  plaintiff  must  either 
demurer  move  to  set  it  aside;  but  if  it  be  nonsensical 

or  false,  he  may  treat  it  as  a  nullity  and  sign  judgment. 

• 

Mr.  Serjeant  Wilde  having  obtained  a  cross  rule  to 
compute  principal  and  interest  on  the  bill — 

The  Court  ordered  it  to  be  made  absolute,  and  the  rule 
for  setting  aside  the  judgment  to  be — 

Discharged  with  costs. 

(a)  8  B.  Moore,  4df;  S,  C.  1  Bingr.  380. 
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Stewart  r.  Williamson.  Feb^^i. 

The  plaintiff,  in  January,  1826,  claimed  from  the  de-  J^^'^P^^^jJ^'^ 
fendant  2,148/.  for  the  hire  and  use  by  the  latter  of  the  plain-  on  the  defend- 
tiff's  ship  Albion^  under  a  charter-party  entered  into  be-  charter-party, 
tween  the  plaintiff  and  defendant  in  *yq9/^ier,  1824.  The  ;;^S^pS^d?" 
defendant  having  disputed  the  claim,  both  parties  consented  ^^J^^*  ^y  ^^^* 
that  it  should  be  submitted  to  the  determination  of  two  ar-  referred  to  two 
bitrators,  who  were  to  be  at  liberty  to  choose  a  third  per-  J^  umpire  :*and 
aon  to  act  as  umpire.  Bonds  of  submission  were  accordindy  Jhe  order  of  rc- 

»^  .  ference  was 

prepared  and  executed  by  the  plaintiff  and  defendant  in  the  made  a  rule  of 
penalty  of  3000/.,  and  by  which  they  agreed  to  abide  by  the  pire  having  con- 
award;  and  the  submission  to  the  reference  was  made  a  t"2b^p,rtuiity 
rule  of  the  Court  oi  King's  Bench.     In  February,  1826,  towards  the  de- 

11*  ,  .  1    ,  1  V.  fendant,  the 

the  arbitrators  and  umpire  proceeded  on  the  reference,  plaintiff  revoked 
tind  having  examined  several  witnesses  on  behalf  of  both  ^he  ar^bitmors!^ 
parties,  which  occupied  them  until  the  2nd  April  follow*  J^^J'  ^*l 
ing,  the  plaintiff  and  defendant  declared  that  they  had  he  resided.  The 
closed  their  cases.  On  the  26th,  the  arbitrators  and  um-  wards  made  an 
pire  met,  and  on  their  expressing  an  opinion,  that  the  Jh«y  fott^7th« 
plaintiff  was  not  entitled  to  recover  any  part  of  his  claim,  nothing  was 

r.  ,,!,/..  ,.        <l»»etotheplain- 

his  attorney  produced  a  deed  of  revocation,  under  the  tiff,  and  directed 
hand  and  seal  of  the  plaintiff,  dated  on  the  20th  April  i\!^^^^li  the 
preceding,  whereby  he  revoked  his  authority  to  the  arbi-  J^.^*J[*"^J.  "°'" 
trators.  But,  on  the  28th,  the  arbitrator  nominated  and  ap-  which,  he  com- 
pointed  by  the  defendant,  together  with  the  umpire,  made  tion  against  the 
an  award,  by  which  they  determined  that  the  plaintiff  was  fhfch^er^^- 
not  entitled  to  receive  any  thing  from  the  defendant  in  re-  ^y»  "^^  recover- 
spect  of  his  claim,  and  they  also  directed  the  plaintiff  to  pay  sued  out  execu^- 
a  moiety  of  the  costs  of  the  reference.  Notwithstanding  refused  to  stay'* 
the  award,  the  plaintiff,  shortly  afterwards,  commenced  !j^**T*i^°"' 
an  action  against  the  defendant  in  this  Court,  on  the  char-  insisted,  that 
ter-party  under  which  the  claim  in  question  arose,  and  liable  to"an  at^ 

tachment  for 
non  •perform- 
ance of  the  award,  and  that  he  could  not  be  served  with  process,  he  being  out  of  the  jurisdiction  of 
the  Court,  and  that  the  defendant  had  commenced  an  action  against  him  on  the  arbitration  bond. 

VOL.  II.  D  D  D 
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J8S9.        obtained  a  verdict  for  1,500/.,  at  the  Sittings  after  the  last 
term,  before  the  Lord  Chief  Justice;  the  defence  being. 


v.  that  the  ship  was  no^  Bea*worthy,  whicih  lihe  Jury  negativ- 

edf  wmd  ffUoh  ^hey  irere  finBy  wanntated  in  doiag,  by  the 


emienoe  adduced  fear  die 

The  plaintiff  having  sued  out  exeoudon,  the  defendant 
cmsmeBced  «n  adaen  against  him  ^m  'the  Mrbitration  bond, 
nnd^  on  a  fermer  day  in  this  tenrn^  mde  an  affidavit  of 
Ihe  foregoing  fiicta,  and  ako,  that  be  could  not  aerve  the 
plaintiff  with  process,  akhcqgh  he  was  advised  that  he 
sras  liable  to  an  attacfaaient  for  contempt  of  the  order  by 
which  die  snbmiBsion  was  made  a  rule  of  Cenr^  aa  well  as 
for  non-^yment  ^  the  oosta  directed  by  the  award;  for 
thati  ahortly  after  theaward  was -madct*  the  plaintiff  bad  left 
this  country  for  Scotland,  wbarebebad  ever  since  reaidedt 
and  diat  he  bad  expressed  his  determination  to  renuua 
•there,  in  order  to  avoid  tbe  attaobment  «r  any  other  pro- 
-eesB  being  exeosted  iagainst  binu 

Under  these  ciccimstanaQS,  Mr.  Serjeant  Taddy^  on  a 
former  day  in  this  term,  {piz*  the  Slat  January^  obtained 
a  rule  msi^  that,  on  tbe  defendant  s  paying  into  Court,  on 
or  before  the  9tfa  instaot,  ihe  sum  of  1,5002.,  being  tbe 
amount  of  the  verdict  found  for  the  plaintiff,  together  widi 
the  costs  to  be  taxed  thereon*  the  execution  ndght  be  stay- 
ed mitil  tbe  further  older  or  direction  of  die  Court.  The 
learned  Serjeant  submitted,  diat  this  was  the  only  mode  to 
compel  the  plaintiff  to  appear  to  process  which  bad  been 
sued  out  against  him  in  the  action  brought  by  tbe  defend- 
ant on  the  arbitration  bond,  and  alao  for  the  payment  of  tbe 
moiety  of  the  costs  of  the  reference,  which  the  arbitratois 
bad  dareoted  him  to  pay ;  and  that  tbe  pbuatiff  was  cieai^ 
liable  to  an  attachment  for  contempt,  for  Jion-coiiqplianoe 
with  the  terms  of  the  order  of  reference,  it  bavipg  been 
made  a  rule  of  Court ;  and  that  the  plaintiff*'s  agent  had 
declared,  that  be  (the  plaintiff)  woold  not  cone  again  en 
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this  dde  of  the  Tweed,  he  thereby  intending  to  aToid  any         1S29. 
proceedings  that  m^ht  be  instituted  against  him  at  the      "     " 

STEW  ART 

suit  of  the  defendant. 


r. 
Williamson. 


Mr.  Seijeant  fVilderu>w  shewed  cause,  on  affidavits,  which 
stated,  that  erne  of  the  arbttrators  was  an  tntimate  friend 
of  the  defendant,  that  the  umpire  was  nominated  and  se- 
lected by  htm*  and  tliat  he  refused  lo  proceed  with  the 
reference,  vnless  sach  umpire  was  appointed;  to  which 
the  plaintifl;  after  considerable  hesitation  acceded,  in  or- 
der to  avoid  the  expense  of  proceedings  at  ktw: — that  tbe 
partiaBty  ef  die  umpire  (a  sail-maker),  in  favour  of  the  de- 
fendant, was  0iairifest,  from  the  first  meeting  to  the  last; 
that  the  defendant  had  given  him  an  order  for  sails  to  be 
fiimnsbed  to  a  vessel  of  his,  after  he  had  takes  upon  him- 
self to  act  as  umpire;  and,  that  the  plaint^,  by  advice 
of  counsd,  caused  the  submisskoo  to  be  revoked,  before 
tbe  awavd  was  made.     It  was  also  sworn  that  the  plain- 
tiff was  a  native  of  SeotUmd,  and  resided  and  carried  on 
business  there ;  that  he  had  seldom  any  occasion  to  come  to 
England;  and  that  he  had  no  reason  to  be  thene  since  the 
mafciBg  of  the  award. 

On  these  grounds,  the  learned  Serjeaivt  submitted,  that 
the  Court  would  not  interfere  to  deprive  the  plaintiff  of  the 
fruits  of  Us  execution,  as  the  defendant  had  no  certain  claim 
i^gainst  him,  either  by  verdict  or  judgment,  or  for  an  aseer- 
tainedidebt;  and  that,  if  the  defendant  proceeded  in  bis  ac- 
tion on  ifie  bond,  he  could  only  recover  the  moiety  of  the 
costs  of  the  reference.  Besides,  the  damages  would  be 
unliquidated,  and  not  in  the  nature  of  a  debt  due  from  the 
plaintiff*  The  costs  of  the  reference  could  not  be  set 
off  against  the  verdict,  and  the  plaintiff  had  a  right  to 
revoke  his  authority  to  the  arbitrators,  xm  the  ground  of 
partialis  and  improper  conduct  by  the  umpire;  and  also, 
to  resort  to  an  actton  on  the  charter-party,  to  enforce  his 
claim  against  the  defendant ;   and  the  verdict  of  f^  Jury 

D  D  D  2 
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1829.         18  conclusive  to  shew,  that  such  claim  was  well  founded  in 
the  first  instance.     If  the  defendant  should  think  fit,  he 

Stewart 

V.  may  institute  proceedings  against  the  plaintiff  in  Seotkmdf 

where  he  is  domiciled;  and  he  cannot  be  brought  into  con- 
tempt, as  the  defendant  has  not  shewn  that  he  knew  that 
the  order  of  reference  had  been  made  a  rule  of  Court. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Spcmkie,  in  sup- 
port of  the  rule. — ^The  plaintiff  was,  at  all  events,  guilty 
of  a  contempt  of  the  rule  of  Court,  by  revoking  the  sub- 
mission, as  the  rule  was  obtained  before  the  reference  was 
proceeded  on.  Not  only  the  particular  sum  the  pliuntiff 
claimed  from  the  defendant  was  referred  to  the  arbitra- 
tors, but  all  differences  arising  under  the  charter-party  on 
which  the  plaintiff  afterwards  brought  his  action,  and  re- 
covered a  verdict.  The  defendant  was  not  only  justified 
in  commencing  his  action  on  the  arbitration  bond,  but 
was  also  entitled  to  proceed  against  the  plaintiff  by  an 
attachment,  and  he  only  seeks  to  compel  an  appearance; 
and  although  the  umpire  might  have  been  guilty  of  im- 
proper conduct,  it  would  have  been  a  ground  for  setting 
aside  the  award ;  but  the  plaintiff  had  no  right  to  revoke 
his  authority,  after  the  evidence  had  been  closed,  and 
the  arbitrators  were  on  the  eve  of  deciding  that  he  had 
no  claim  on  the  defendant: — and,  as  the  plaintiff  keeps 
out  of  the  jurisdiction  of  the  Court,  the  defendant  merely 
seeks,  by  this  application,  that  he  may  be  compelled  to 
appear,  for  the  purpose  of  haying  the  action  on  the  bond 
tried  on  the  merits. 

Lord  Chief  Justice  Best. — When  this  application  was 
made,  I  thought  it  right  to  grant  a  rule  nisi,  in  order  to 
ascertain  whether  the  plaintiff  had  revoked  his  authority 
to  the  arbitrators,  without  any  reasonable  ground  or  just 
cause.  If  he  had,  we  might  have  interfered,  so  that  jus- 
tice might  be  done  between  the  parties.     I  fully  concur  in 
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the  verdict  which  the  Jury  found  for  the  plaintiff,  and         1829. 
was  much  astonished  that  the  arbitrators  had  allowed  him       ^    """^ 

,  Stewart 

Dothmg  in  respect  of  his  claim  on  the  defendant.     Al-    _     v. 
though  the  conduct  of  the  umpire  might  not  have  been 
so  gross  or  partial  towards  the  defendant  as  to  vacate  the 
award,  yet,  as  it  is  sworn  that  he  was  employed  by  the 
defendant,  after  he  took  upon  himself  to  act  as  umpire,  he 
should  at  least  have  answered  that  fact.     But  I  give  no 
opinion  on  that  point.     The  arbitrator  nominated  by  the 
defendant  refused  to  proceed  with  the  reference,  unless  the 
umpire  were  appointed;  and  as  he  appeared  to  act  with 
partiality  throughout,  the  plaintiff  revoked  his  submission, 
not  acting  on  his  own  authority,  but  by  the  advice  of 
counsel.     I,  therefore,  think  that  he  was  not  guilty  of  a 
contempt  of  the  rule  of  Court  by  so  doing,  as  the  um« 
pire  might,  to  say  the  least,  have  been  influenced  in  favour 
of  the  defendant  by  having  been  employed  by  him.     Al- 
though it  has  been  said,  that,  as  the  arbitrators  have  made 
their  award,  the  plaintiff's  remedy,  if  any,  was  to  move  to 
set  it  aside;  yet,  if  it  were  obtained  by  undue  means,  or  the 
arbitrators  acted  improperly  before  it  was  made,  I  do  not 
think  that  the  plaintiff  ought  to  be  deprived  of  the  power  of 
revoking  his  authority,  and  which  he  did  six  days  before 
the  award  was  executed.     If  the  defendant  wishes  to  pur- 
sue his  remedy  on  the  bond,  the  circumstances  disclosed 
by  the  plaintiff  would,  in  my  opinion,  be  a  good  answer  to 
the  action.     The  defendant  may,  if  he  think  fit,  adopt 
proceedings  against  the  plaintiff  in  Scotland,  where  he  is 
domiciled;  and  the  Lords  of  Session  there  have  the  pecu- 
liar province  of  deciding  legally  and  equitably,  according 
to  the  just  rights  of  the  parties. 

Mr.  Justice  Park. — When  the  application  was  made,  it 
appeared  to  me  to  heprinue  impresnonist  as  it  amounted, 
in  effect,  to  compel  an  appearance  by  the  plaintiff  to  an 
action  commenced  against  him  by  the  defendant;  or,  in 
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1829.         18  conclusive  to  shew,  that  such  claim  was  well  foanded  io 
the  first  instance.     If  the  defendant  should  think  fit,  he 

Stewart 

V.  may  institute  proceedings  against  the  plaintiff  in  Seoilandy 

where  he  is  domiciled;  and  he  cannot  be  brought  into  con- 
tempt, as  the  defendant  has  not  shewn  that  he  knew  that 
the  order  of  reference  had  been  made  a  rule  of  Court. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Spaniief  in  sup- 
port of  the  rule. — The  plaintiff  was,  at  all  events,  guilty 
of  a  contempt  of  the  rule  of  Court,  by  revoking  the  sub- 
mission, as  the  rule  was  obtained  before  the  reference  was 
proceeded  on.  Not  only  the  particular  sum  the  plaintiff 
claimed  from  the  defendant  was  referred  to  the  arbitra- 
tors, but  all  differences  arising  under  the  charter-party  on 
which  the  plaintiff  afterwards  brought  his  action,  and  re- 
covered a  verdict.  The  defendant  was  not  only  justified 
in  commencing  his  action  on  the  arbitration  bond,  but 
was  also  entitled  to  proceed  against  the  plaintiff  by  an 
attachment,  and  he  only  seeks  to  compel  an  appearance; 
and  although  the  umpire  might  have  been  guilty  of  im- 
proper conduct,  it  would  have  been  a  ground  for  setting 
aside  the  award ;  but  the  plaintiff  had  no  right  to  revoke 
his  authority,  after  the  evidence  had  been  closed,  and 
the  arbitrators  were  on  the  eve  of  deciding  that  he  had 
no  claim  on  the  defendant : — and,  as  the  plaintiff  keeps 
out  of  the  jurisdiction  of  the  Court,  the  defendant  merely 
seeks,  by  this  application,  that  he  may  be  compelled  to 
appear,  for  the  purpose  of  haying  the  action  on  the  bond 
tried  on  the  merits. 

Lord  Chief  Justice  Best. — When  this  application  was 
made,  I  thought  it  right  to  grant  a  rule  nisi,  in  order  to 
ascertain  whether  the  plaintiff  had  revoked  his  authority 
to  the  arbitrators,  without  any  reasonable  ground  or  just 
cause.  If  be  had,  we  might  have  interfered,  so  that  jus- 
tice might  be  done  between  the  parties.     I  fully  concur  in 
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the  verdict  which  the  Jury  found  for  the  plaintiff,  and         1829. 
was  much  astonished  that  the  arbitrators  had  allowed  him       ^    '*     ' 

Stewart 

nothing  in  respect  of  his  claim  on  the  defendant.     Al-    _     v. 
though  the  conduct  of  the  umpire  might  not  have  been 
so  gross  or  partial  towards  the  defendant  as  to  vacate  the 
award,  yet,  as  it  is  sworn  that  he  was  employed  by  the 
defendant,  after  be  took  upon  himself  to  act  as  umpire,  he 
should  at  least  have  answered  that  fact.     But  I  give  no 
opinion  on  that  point.     The  arbitrator  nominated  by  the 
defendant  refused  to  proceed  with  the  reference,  unless  the 
umpire  were  appointed;  and  as  he  appeared  to  act  with 
partiality  throughout,  the  plaintiff  revoked  his  submission, 
not  acting  on  his  own  authority,  but  by  the  advice  of 
counsel.     I,  therefore,  think  that  he  was  not  guilty  of  a 
contempt  of  the  rule  of  Court  by  so  doing,  as  the  um« 
pire  might,  to  say  the  least,  have  been  influenced  in  favour 
of  the  defendant  by  having  been  employed  by  him.     Al- 
though it  has  been  said,  that,  as  the  arbitrators  have  made 
their  award,  the  plaintiff's  remedy,  if  any,  was  to  move  to 
set  it  aside;  yet,  if  it  were  obtained  by  undue  means,  or  the 
arbitrators  acted  improperly  before  it  was  made,  I  do  not 
think  that  the  plaintiff  ought  to  be  deprived  of  the  power  of 
revoking  his  authority,  and  which  he  did  six  days  before 
the  award  was  executed.     If  the  defendant  wishes  to  pur- 
sue his  remedy  on  the  bond,  the  circumstances  disclosed 
by  the  plaintiff  would,  in  my  opinion,  be  a  good  answer  to 
the  action.     The  defendant  may,  if  he  think  fit,  adopt 
proceedings  against  the  plaintiff  in  Scotland,  where  he  is 
domiciled;  and  the  Lords  of  Session  there  have  the  pecu- 
liar province  of  deciding  legally  and  equitably,  according 
to  the  just  rights  of  the  parties. 

Mr.  Justice  Park. — When  the  application  was  made,  it 
appeared  to  me  to  be  prinue  inqMressionis^  as  it  amounted, 
in  effect,  to  compel  an  appearance  by  the  plaintiff  to  an 
action  commenced  against  him  by  the  defendant^  or,  in 


Stewart 
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1829.         Other  terms,  to  call  on  us  to  levy  iscues  to  the  anumnt  of 
1,5001.,  and  order  our  officer  to  retain  that  sum  until  such 
V.  appearance  should  have  been  entered.     The  defendaaC 

should  have  commenced  an  aclion  againal  the  plaintiff, 
when  he  revoked  his  authority;  but  he  did  not  seek  to  pot 
the  bond  in  force  until  after  the  plaintiff  had  obtaised  a 
verdict  against  him.  It  has  not  been  shewn  ub  that  the 
plaintiff  withdrew  from  this  country  to  Sa^lamd,  for  the 
purpose  of  avoiding  the  process  of  the  Court;  but  it  ap* 
pears  by  his  affidavits  that  his  place  of  residence  is  tkoei 
and  that  he  has  sddom  occasion  to  come  to  EnglamL 
Although  we  are  not  to  assume  that  the  wnptic  was  acto- 
ated  by  any  improper  motives^  yet  it  was  highly  impropsf 
for  the  defendant  to  employ  him  in  the  course  of  hb 
trade  after  be  had  taken  upon  himfielf  to  act  as  anq>ire. 
Although  it  has  been  said,  that  the  plaintiff  ahould  hate 
applied  to  set  aside  the  award,  yet  it  appears  to  ne  to  be 
a  most  singular  argument,  as  he  had  previowdy  revok- 
ed the  authority  which  he  gave  to  the  arbitrators;  and  if 
a  party  to  a  reference  has  reascmable  gronnd  to  beMete 
that  the  arbitrators  are  acting  im|MroperIy  or  unfieurly  to- 
wards him,  I  think  he  may  revoke  his  authority  at  any 
time  before  they  have  made  their  award. 

Mr.  Justice  Burrough. — This  appears  to  me  to  he  a 
most  unfounded  application.  The  arbitrator  appointed 
on  behalf  of  the  defendant  ought  not  to  have  joined  the 
umpire  in  making  the  award,  after  the  plaintiff  bad  re- 
voked his  authority,  and  which  he  was  warranted  in  do- 
ing through  the  improper  conduct  of  the  umpire.  The 
award,  therefore,  is  bad  upon  the  face  of  it;  and  a  Jury 
have  since  found  that  the  plaintiff*s  claim  against  the  de- 
fendant was  well  founded;  and  my  Lord  Chief  Justice, 
who  tried  the  cause,  concurs  in  their  verdict. 

Mr.  Justice  GAS£L££.^lt  must  be  admitted,  that  this 
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ii  an  applicalion  to  the  discffetioii;  of  the  CmtI,  but  I  do 
not  lecoUed  thatt  nick  aa  one*  kas  ever  bee»  Wft)v#  mada^ 
The  defendant  shouU  have  taken  the  earliest  epportmitj 
of  oonmencMir  an  actie»OD  the  bondl;  inaltad  of  which,  h» 
laid  by  br  me&e  then  twe  years,  and  did  not  attempt  to  pot 
it  ia  force*  tiU  Ae  phiintiff  had  obtaJMd  a  Terdiet  agaiMt 
him* 

Ride  dudiarged  wkh  coste 


BeoBFiELD  and  Another  aw,  Goovret*  Thundaj/, 

*  JHIS  was  an  action  of  assumpsit  fbr  the  breach  of  an  The  puiotiff 
agreement  entered  into  and  signed  by  the  plaintiffs  and  dlgne/an^agree- 
the  defendant  in  March,  1826.  ™«>^  *^5  "»- 

'  ,  •tamped  paper, 

Mr.  Justice  Park  having,  on  the  3rd  instantj  made  an  which  was  given 
drder  at  Chambers,  that  the  defendant  should,  within  two  ion  to  hold  for 
days  from  that  day,  produce  the  orighial  agreement  to  the  ^l^^^fj^! 
plaintiffs*  attomeyi  in  order  that  it  might  be  stamped  at  J^*^/ '***"?/' 
the  plaintiffs*^  expense,  and  also  that  the  defendant  should  ^or  the  purpose 
deliver  a  copy  of  it  to  them;  and  that,  in  default  of  such  which ^af^*^^' 
production,  the  defendant's  attorney  should  deliver  to  the  ^nUff!*SkWn 
plaintifls'^  attorney  a  copy  of  a  copy  of  the  agreement,  ^^^^y-ow6mj§ 
which  the  defendant's  attorney  admitted  to  be  in  his  pos-  tion,  desired  the 
session;  and  that,  upon  such  copy  of  the  copy  being  read  gi^relt  h^m^ 
in  evidence  at  the  trial,  the  defendant  should  be  preclud-  K*\»*  •J«n>p«if 

'     ^    ^  *^      ^  which  he  refus- 

ed from  producing  the  original  agreementj  or  setting  it  up  ed  to  do,  nor  did 

to  defeat  the  plaintiffs'  action : —  the  party  from 

whom  he  took 
it:  on  being  af- 

Mr.  Serjeant  Cross,  on  die  9tk  instant^  eblanied  a  tide,  terwardsrequir- 

caffing  on  the  yhiatiBk  to  shew  eause  why  this  order  bt  T.pZ^t 

should  not  be  discharged  or  rescinded.     He  founded  his  or*iiS?he  h!Id 

mcktion  on  aa  affidavit  of  the  defiuMUot,  in  which  be  adr  ^fs(royedit;but 

nis  attorney  ad- 
mitted that  he 
had  a  copy: — the  Conrt  erdesed  tb»  latter  to  produce  mdi  cDp]|.  and  dIrecUd,  that,  if  it  were 
giren  in  evidence  duly  stamped,  the  defendant  should  be  precluded  nrooi  prodndog  the  original  to 
defeat  it. 
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BOUBFIELD 
V. 

Godfrey. 


mitted  that  the  agreement  was  once  in  his  possessioo,  but 
that  it  had  never  been^ stamped;  that  he  had  changed  his 
residence  in  February,  1828;  and  that  he  believed  that  it 
was  then  lost,  or  that  he  had  burnt  it,  as  he  had  never  ^ 
seen  it  since;  that  he  did  not  now  know  where  it  was;  and 
that  he  had  made  diligent  search  for  it  a  month  ago  among 
his  papersi  but  had  not  been  able  to  find  it.     The  learned 
Serjeant  submitted^  that  the  order  could  not  be  sustain- 
ed, neither  could  the  Court  direct  its  terms  to  be  complied 
with,  the  defendant  having  sworn  that  the  original  agree- 
ment was  not  in  his  custody.     But,  even  if  it  were,  the 
Court  could  not  compel  its  production,  as  all  the  parties 
to  it  would  be  subject  to  the  penalty  imposed  by  the  sta- 
tute 9  &  10  JVm.  3,  c.  25,  s.  59  (a).     All  the  parties  to. 
the  agreement  are  liable  to  the  penalty;  and  if  the  defend- 
ant were  obliged  to  produce  it,  he  alone  might  be  called 
on,  although  the  plaintiffs  were  in  pari  delicto.     They, 
therefore,  had  no  right  to  call  on  him  for  its  productioD. 
Although,  by  the  statute  23  Geo.  3,  c.  58,  s.  5,  it  is  pro- 
vided, that  no  agreement,  not  stamped,  shall  be  deemed 
to  be  void,  in  case  it  shall  be  stamped  within  twenty-one 
days  after  the  same  shall  have  been  entered  into;  still,  the 
defendant  in  this  case  would  be  liable  to  the  penalty  im- 
posed by  the  former  act,  as  he  has  stated  that  the  agree- 
ment never  was  stamped;  and  the  time  allowed  for  that 


(a)  By  which  it  is  enacted,  that 
''  if  any  deed,  instrument,  or  writ- 
ing whatsoever,  by  that  act  in- 
tended to  be  stamped,  shall,  con- 
trary to  the  true  intent  and  mean- 
ing thereof,  be  written  or  engross- 
ed by  any  person  or  persons  what- 
soever, upon  vellum,  parchment, 
or  paper,  not  marked  or  stamped 
according  to  the  act,  then,  and  in 


any  such  case,  there  shall  be  doe 
and  paid  to  his  Majesty  (over  and 
above  the  duty),  for  every  such 
deed,  instrument,  or  writing,  the 
sum  of  10/.;  and  that  no  such  deed, 
&c.  shall  be  pleaded  or  given  in 
evidence  in  any  Court,  until  as  wdl 
the  duty,  as  the  said  sum  of  \0l^ 
shall  be  first  paid  to  the  use  of  his 
Majesty,"  &c.  &c. 
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purpose  has  long  since  expired.    According  to  the  case         i829. 
of  Baieman  y.  PhiUips  (a),  a  party  who  claims  an  inter-      ^     ^"""^ 

.  .  11  BoutriELD 

est  in  a  wntten  instrument  or  agreement  may  compel  the  «. 

person  in  whose  custody  it  is  to  produce  it,  for  the  pur* 
pose  of  having  it  stamped,  although  such  person  would  be 
liable  to  the  penalty.  There,  too,  the  defendant  was  not  on- 
ly required  to  produce  the  original  agreement,  but  that,  if 
he  did  not,  the  plaintiff  might  be  at  liberty  to  read  a  true 
copy  at  the  trial,  in  which  case  the  defendant  should  be 
estopped  from  producing  the  original.  But  the  Court  re- 
fused the  latter  part  of  the  application,  and  merely  direct- 
ed the  original  agreement  to  be  produced  for  the  purpose 
of  being  stamped.  Here,  however,  that  could  not  be 
done,  as  the  defendant  has  stated  that  it  is  not  in  his  pos- 
session, but  that  he  believes  it  has  been  either  lost  or  de- 
stroyed. And  in  Rippiner  v.  Wright  (6),  where  an  agree- 
ment on  unstamped  paper  was  destroyed^  it  was  held,  that 
no  parol  evidence  could  be  given  of  its  contents,  although 
it  was  destroyed  by  the  wrongful  act  of  the  party  who 
took  the  objection;  and,  in  the  case  of  The  King  v.  The 
Inhabitants  of  Castle  Morton  (c),  an  unstamped  written 
agreement  for  the  letting  a  tenement  at  a  certain  rent 
having  been  lost,  it  was  held,  that  parol  evidence  of  its 
contents  was  inadmissible  to  prove  the  value  of  the  tene- 
ment. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  affidavits, 
which  stated,  that  the  defendant  had  been  in  partnership 
with  one  of  the  plaintiffs ;  and  that,  being  desirous  to  retire, 
the  other  plaintiff  was  appointed  as  his  successor;  that 
the  defendant  received  600/.  on  retiring ;  in  consideration 
of  which,  the  agreement  in  question  was  drawn  up  by 
him,  and  by  which  he  engaged  not  to  set  up  in  business 
against  the  plaintiffs,  and  that  he  would  continue  to  assist 

(a)  4  Taunt.  167.      (6)  2  Bam.  &  Aid.  478.      (e)  3  Barn.  &  Aid.  688. 
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1829.  then  foi  three  moiitbs ;  thai  Ihe  defendaal  requested  that 

^"'"^'^     '  the  agreemeftt  might  be  depoaited  with  ene  Mogers  for 

V,  the  benefit  of  all  padrtiea>  Uy  which  the  plaintifi  aceeded^ 

OODFRRT. 


that  the  defendant  afterwards  told  Roger^r  that  he 
ed  to  take  a  eopgr  of  the  agreement ;  that  Rogers  fpure 
it  to  him  few  that  puvpose;  that  he  took  it  away«  aad 
had  never  returaed  it  to  Rog^s,  or  cuiafil  it  to  be  de- 
livered either  to  him.  or  the  plaintiffs,,  although  they  had 
required  him  to  do  so  about  thicteeft  or  Iputteen  days 
from  the  day  of  its  date*  as  they  wished  In  geA  il  alamfed. 
Letters  from  the  defendant  were  also  pfodnaed,,  doled  in 
July  and  August  1808|  asad  in  which  he  admitted  that  the 
agreement  was  then  in  hb  custody ;  and  his  atlomey  hat^ 
ing  admitted  that  he  had  a  copy  of  the  ag|:eemenjt  when 
he  attended  Mr.  Justice  Pari  at  Chambers^  that  leamed 
Judge  made  the  ordering  the  terma  aa  above  stated. 

Under  these  cirenmstai^esii  the  learned  SoQeant  aub- 
mstted,  that  the  attorney  was,  at  alt  events,  bou»d  to  pro- 
duce the  copy  of  the  agreementi  supposing  the  origin- 
al to  have  been  feat.    The  defendant  admitted  that  he 
had  it,  and  merely  states  in  his  affidavit,  that  he  bdieved 
that  he  had  lost  or  burnt  it^    He  obtained  it  frona  Regtn 
by  a  breach  of  good  fiiith,  who  was  te  hold  iS  as  a  tmales 
for  all  parties;,  and  altlnrngh  it  has  been  aaid,  that  the  de- 
fendant would  be  liable  to  a  penalty  if  he  produced  the 
original,  as  it  was  not  stamped  previously  to  its  execution, 
as  required  by  the  statute  9  &  10  }F«3;  yei  that  statute 
was  virtually  repealed  by  the  23  Geo*  3^  c  58^  by  whicA 
parties  were  allowed  twenty-one  daj^s  for  stamping  memo* 
randums  or  agreements,  after  they  should  bane  been  en- 
tered into;  and  which  statute  is  still  in  foroe;  aad  as  the 
plaintifTa  required  the  defendant  to  deliver  up  the  agree- 
ment to  them  for  the  purpose  of  getting  it  stamped  within 
that  period,  and  lie  refused  to  do  so,  thek  right  iNigkl 
not  to  be  defeated,  which  it  necessarily  would  be,  unless 
the  agreement  were  producod,  as  the  defendant  has  been 


Lord  Chief  Jualioe  Bxst. — I  haTe  no  hesitation  in  say* 
ingi  that,  when  tlie  application  to  discharge  the  order  of 
my  brolAier  Park  was  made^  I  fek  most  strongly  against 
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guiky  of  a  breach  of  it»  hf  having  set  hknsdf  up  in  trade        182^ 
against  the  plaintiffs,  contrary  to  the  provisions  theceki  conh 
tained* 


Mr.  Serjeant  CrosMf  in  support  of  Ua  rule* — No  fraud  can 
be  imputed  to  die  defendant;  and^^aahe  has  staled  in  tema^ 
that  the  original  ag^reement  was  either  lost  or  destroyed, 
and  that  it  is  not  now  in  his  custody,  the  former  part  of 
the  order  cannot  be  complied  with^  and  if  the  copy  were 
deemed  to  be  admissible  in  evidence,  it  woidd  toid  to  pre- 
judice the  revenue,  as  such  copy  could  not  be  stamped. 
But  the  case  of  Rippiner  v.  Wvighi,  is  expressly  in  point. 
There,  the  agre^nent  was  reduced  into  writing,  on  unstamp- 
ed paper,  and  the  plaintiff  took  it  from  the  defendant's 
attorney  and  destroyed  it ;  and  it  was  objected,  that  parol 
evidence  of  its  contents  could  not  be  received,  inasmucb 
aa  the  paper  itsdf  could  not,  if  in  existence,  have  been 
read,  not  being  stamped;  and  the  Conrt  saici,  "  that  it  is  the 
duty  of  the  parties  to  an  agreement,  to  take  care  that, 
when  it  is  executed,  it  is  properly  stamped ;  and  that  it  is 
one  of  the  risks  attendant  upon  an  omission  to  do  thia, 
that,  if  any  accident  happens  to  the  agreement  before  the 
stamp  is  affiled,  there  is  no  remedy  upon  it  whatsoever.'* 
So,  here,  the  plaintiffs  should  have  seen  that  the  agree- 
raent  was  properly  stamped,  before  it  was  delivered  over 
to  Rogers;  and  as  pared  evidence  of  its  contents  cannot  be 
received,  neither  can  the  copy  be  admissible  in  evidence. 
At  e31  events,  if  the  defendant  should  be  enabled  to  find 
the  original,  fMrcnriously  to  the  trial,  he  ought  not  to  be 
precluded  from  producing  it;  and,  as  it  was  executed  so 
long  since,  and  he  had  changed  his  residence,  it  might 
perhaps  be  mislaid,  or  he  might  have  overlooked  it. 


BOUBFIELD 
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1829.         the  defendant,  and  my  only  difficulty  waSj  to  prevent  him 
from  completing  the  fraud  he  anticipated,  and  which  he  no 
V.  doubt  had  in  view,  from  the  time  he  became  improperly  pos- 

sessed of  the  agreement.  But,  if  we  cannot  order  the  copy 
to  be  produced,  consistently  with  law,  although  it  might 
work  manifest  injustice,  the  defendant  will  be  entitled 
to  the  benefit  of  the  objections  which  have  been  raised  for 
him.  But  his  affidavit  as  to  the  loss  or  burning  of  the 
original  agreement  is  not  only  framed  in  very  loose  terms, 
but  is  positively  contradicted  by  his  own  letters.  He  mere- 
ly swears,  that  he  believed  that  the  agreement  was  lost  or 
burnt;  but  I  have  no  doubt,  that  it  is  still  in  existence. 
When  it  was  executed,  it  was  to  have  been  deposited  with 
Rogers,  as  a  trustee,  and  who  was  to  hold  it  for  all  parties; 
and  the  defendant  has  not  denied  the  fact  stated  by 
the  plaintiffs,  vix,  that  he  prevailed  on  Rogers  to  allow 
him,  the  defendant,  to  have  it,  in  order  to  take  a  copy  of 
it;  and  the  plaintiffs  have  expressly  sworn,  that  they  re- 
quired him  to  deliver  it  to  them  a  few  days  afterwards, 
for  the  purpose  of  getting  it  stamped,  but  which  the  de- 
fendant neglected  or  refused  to  do.  Besides,  the  defend- 
ant's attorney  admits  that  he  has  a  copy.  I  therefore  feel 
no  difficulty  in  ordering  him  to  produce  it  for  the  purpose 
of  being  stamped ;  and  on  its  being  taken  to  the  Stamp-office, 
the  commissioners  may,  in  the  exercise  of  their  discretion, 
permit  it  to  be  stamped  on  payment  of  the  penalty;  and  if 
they  do,  it  may  not  only  be  given  in  evidence  at  the  trial,  but 
the  defendant  ought  to  be  precluded  from  producing  the 
original  to  defeat  it.  I  felt  some  difficulty  with  respect  to 
the  case  of  Rippiner  v.  Wright,  which  was  pressed  upon 
us  by  my  brother  Cross,  but,  by  ordering  the  copy  of  this 
agreement  to  be  produced,  we  shall  not  impeach  the  autho- 
rity of  that  case.  There,  no  pains  had  been  taken  by  either 
of  the  parties  to  secure  the  interests  of  the  revenue ;  whilst 
here,  the  plaintiff's  required  the  defendant  to  give  them  the 
agreement,  for  the  purposeof  having  it  stamped;  and  we  may 
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now  order  his  attorney  to  produce  the  copy  forthesame  pur-  1829. 
pose.  The  stamp  laws  are  not  to  be  made  an  engine  to 
assist  the  defendant  in  his  iniquity,  and  defeat  the  just  _  'v. 
rights  of  the  plaintiffs;  particularlyi  when  they  intended  to 
haYe  the  instrument  stamped  within  the  time  allowed  them 
for  that  purpose.  The  case  would  haYe  been  far  differ- 
enty  if  the  stamp  ought  to  haYe  been  impressed  previously 
to  the  execution,  as  the  parties  would  then  have  been 
liable  to  a  penalty;  but  the  plaintiffs  have  been  guilty 
of  no  offence,  as  they  were  justified  in  signing  the  agree- 
ment, although  it  was  not  stamped ;  and  they  would 
haYe  caused  the  stamp  to  have  been  affixed,  had  they  not 
been  prevented  by  the  improper  act  of  the  defendant.  He, 
then,  ought  not  to  be  permitted  to  take  advantage  of  his 
own  wrong ;  and  it  is  through  his  misconduct  alone  that 
the  revenue  has  been  defrauded.  At  all  events,  we  may 
order  his  attorney  to  produce  the  copy,  and  if  it  can  be 
stamped,  the  defendant  ought  not  to  be  allowed  te  set  up 
the  original  to  defeat  it. 

Mr.  Justice  Park. — When  I  made  the  order  for  the  pro- 
duction of  the  original  agreement,  or  of  the  copy,  which 
the  defendant's  attorney  admitted  was  in  his  possession, 
I  must  say,  that  I  never  saw  a  more  flagrant  case.  The 
attorney  was  not  only  guilty  of  the  grossest  prevarication 
before  me  at  Chambers,  but  the  defendant  has  now  sought 
to  shelter  himself  under  a  loose  affidavit.  Although  he 
admits,  that  the  agreement  was  to  have  remained  in  the 
hands  of  Rogers,  in  whose  custody  it  was  placed,  with 
the  consent  of  all  the  contracting  parties;  and  although 
he  swears  that  he  has  not  seen  it  since  February ,  1828, 
yet  that  fact  was  contradicted  by  his  own  letters,  in 
which  he  admitted  that  it  was  in  his  custody  in  the 
month  of  August  in  that  year.  Although  in  Rippiner 
Y.  Wright,  it  was  decided  that  parol  evidence  to  prove 
the  contents  of  an  unstamped  agreement,  destroyed  by 
one  of  the  parties  to  it,  was  properly  rejected,  yet,  if 
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agrecMent  to  the  pluntiSni  atitmBDey,  and  the  rule  tdat  re-  1829. 

Bcindiiig  the  order  wts—  B^^I^ 

Dndiarffed  (a).  <'• 

**  OODFRKT. 

(a)  See-Coo^^  TmiMDctf,  1  B.      3 fi.  Mo««»  e?! ;  &  C.  I  BrwL& 
Moofe,465;  Jf omnv  ▼•  Amdorf ,      Biag.316. 


IN  THE  EXCHEQUER  CHAMBER. 


WiLi>[Aiii  f>.  Protberoe. 

[In  Errar.l  TAumfcy, 

^_  ^  Jaii.29M. 

X  HIS  was  a  writ  of  error  from  the  Court  of  King's  Bench,  By  an  agree- 
Ihejirst  count  of  the  declaration  stated,  that,  on  the  14th  the^pUiindff^uid 
December^  1823,  at  Chepstow,  in  the  county  of  JBTonmoirfA,  ^^"^'j^^^ 
by  a  certain  agreement  then  and  there  made  between  the  convey  to  the 
defendant  below  (plaintilF  in  error),  of  the  one  part,  and  fivehoid  aad 
die  plaintiff  below  (defendant  in  error)  of  the  other  port;  h^^!M^!!Son 
the -date  whereof  is  the  day  and  year  aforesaid;  the  de-  ©^•owj^n'uni; 

•^  "^  and,  after  reat* 

fendant  below,  for  himself,  his  heirs,  executors,  and  ad-  ing  that  suiu  at 
mimstrators,  in  consideration  of  the  sum  of  1,S00/.  to  be  ty^erepen^og 
paid  to  him  or  ihem,  on  the  2nd  day  of  Fehruary  then  next  ^^J^"  l^d**/ 
ensuing  the  date  thereof,  by  the  plaintiff  below,  did  there-  s,,  in  which  the 
by  agree  with  the  plaintiff  below,  his  heirs,  and  assigns,  to  sought  to  re- 
sell and  convey  to  him,  the  plaintiff  below,  his  heirs,  and  renrthwi^due 
assigns,  for  ever,  on  the  said  2nd  day  of  February  then  f™"  '^«  ^*'^''' 
next,  a  certain  freehold  messuage  or  dwelling-house,  bam,  that  the  pUintiff 
stable,  &c.  &c.,  and  also  certain  customary  messuages,  ^uch  arrear/to 
bams,  outbuildings,  and  lands  thereto  belonging,  in  the  J{jJ*)J^«im  "^ 
said  agreement  particularly  mentioned  and  described ;  and  which  might  be 

recovered  from 
/.  8,  for  dilapi- 
dadons;  and  Aat  the  platntiff  abould  be  at  liberty  to  nae  the  defendant^  name  in  the  proceedings 
then  pending  between  him  and  i^i9.,and  alsoin  any  action  or  suit  which  the  plaintiff  should  think 
St  to  commence  against  /.  ff.  for  the  recovery -<if  ihe  said  arrears  of  rent,  or  for  dilapidations;  the 
aJainllff  4iayii|g  the  defendant's  casts  hi  the  proceedings  then  pendiii|,  and  indemnifying  him  against 
the  costs  of  future  proceedings  instituted  by  the  plaintiff  in  Che  dc&ndant's  name  against  /•  S-: — 
JM^<that  tUa  itgweneat  ipps  not  mid  fer  duMBperty. 


Protufaob. 
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1829.        the  plaintiff  below,  for  himself,  his  heirs,  executors,  and  ad- 
^     """^^      ministrators,  did  thereby  agree  with  the  defendant  below, 
9.  his  heirs,  executors,  and  administrators,  to  purchase  the 

said  freehold  and  customary  messuages,  lands,  and  here- 
ditaments thereinbefore  mentioned  and  described,  and  to 
pay  the  defendant  below,  his  executors  and  adnunistrators, 
for  the  same,  the  said  sum  of  1 ,300/.  on  the  said  Snd  day  of 
February  then  next,  on  having  the  same  conveyed  and  sur- 
rendered to  him,  the  plaintiff  below,  his  heirs  and  assigns, 
by  the  defendant  below,  or  his  heirs; — and  it  was  thereby 
further  agreed,  that  the  plaintiff  below  should  bear  all  the 
expense,  costs,  and  charges  of  the  conveyance  and  surren- 
der to  him  of  the  said  freehold  and  customary  heredita- 
ments and  premises,  and  of  any  fines,  recoveries,  of  other 
assurances  necessary  to  convey  and  surrender  the  same 
respectively;  and  it  was  further  agreed  by  and  between  the 
said  parties  to  the  agreement,  that  the  defendant  below, 
his  heirs,  executors,  and  administrators,  should  receife 
the  rents,  and  pay  all  out-goings  in  respect  of  the  said 
freehold  hereditaments  up  and  home  to  the  said  2nd  day 
of  February  then  next; — and,  after  reciting,  that  pro- 
ceedings, both  at  law  and  in  equity,  were  then  pending 
between  the  defendant  below  and  Sir  Henry  ProtheroCt 
in  which  proceedings  at  law  the  defendant  below  was 
plaintiff,  and  sought  to  recover  from  the  said  Sir  H. 
Protheroe  six  years'  rent,  at  80/,  per  annum,  due  the  2nd 
day  of  February  then  last,  for  and  in  respect  of  the  said 
customary  hereditaments  and  premises,  under  and  by  vir- 
tue of  a  certain  agreement  made  between  the  defendant 
below  and  the  said  Sir  H.  Protheroe; — it  was  and  is  by  the 
said  agreement  further  agreed  and  declared  by  and  be- 
tween the  said  parties  thereto,  that  the  plaintiff  below,  his 
heirs,  executors,  and  administrators,  should  have  and  re- 
ceive the  said  arrears  of  rent  so  claimed  to  be  due  from 
the  said  Sir  H.  Protheroe,  for  his  and  their  own  use 
and  benefit,  and  also  the  said  rent  due  from  the  said  Sir 
H.  Protheroe,  or  to  become  due,  for  the  current  year, 


Prothbboe. 
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ending  on  the  2nd  day  of  February  then  next ;  and  also,         1829. 
that  the  phdntiff  below,  his  heirsj  executors,  and  adminis-      ^TTTT' 
tratorsy  should  have  and  be  entitled  to  ail  sums  of  money  v. 

that  could  be  recovered  from  the  said  Sir  H.  Protheroe, 
for  and  in  respect  of  dilapidations  and  wants  of  repair  of 
and  in  the  said  customary  hereditaments  and  premises; 
and  it  was  thereby  further  agreed,  that  the  plaintiff  below, 
his  heirs,  executors,  and  administrators,  should  be  at  full 
liberty  to  use  the  name  or  names  of  the  defendant  below, 
his  heirs,  executors,  and  administrators,  in  the  proceed- 
ings at  law  and  in  equity  then  pending  between  the  de- 
fendant below  and  the  said  Sir  H.  Protheroe;  and  also 
in  any  other  action  or  actions,  suit  or  suits,  which  he,  the 
plaintiff  below,  his  heirs,  executors,  and  administrators, 
should  think  proper  to  commence  and  prosecute  against 
the  said  Sir  H.  Protheroe  for  the  recovery  of  the  said 
arrears  of  rent,  or  of  the  current  year's  rent,  or  for  dilapi- 
dations, or  wants  of  repair,  of  and  in  the  said  customary 
hereditaments  and  premises;  and  it  was  and  is  thereby 
further  agreed,  that  the  plaintiff  below  should  bear,  pay, 
and  discharge  the  costs  of  the  defendant  below  in  the  pro- 
ceedings then  pending,  and  indemnify  him,  the  defendant 
below,  his  heirs,  executors,  and  administrators,  of,  from, 
and  against  all  costs  and  charges  of  any  future  proceed-  ' 
ings  that  might  be  had  by  the  plaintiff  below,  in  the  name 
of  the  defendant  below,  his  heirs,  executors,  and  admin- 
btrators,  against  the  said  Sir  H.  Protheroe:  as  by  the 
said  agreement  (reference  being  thereunto  had,)  fully  ap- 
pears; and,  the  said  agreement  being  so  made  as  aforesaid, 
afterwards,  to  wit,  on  the  14th  December ^  18^,  at  Chep- 
stow  aforesaid,  it  was,  at  the  special  instance  and  request 
of  the  defendant  below,  agreed  by  and  between  the  plain- 
tiff below  and  the  defendant  below,  that  the  price  or  mo- 
ney to  be  paid  by  the  plaintiff  below  to  the  defendant  below 
for  the  said  freehold  estate  and  tenement  in  the  said  articles 
of  agreement  first  mentioned,  should  be  a  certain  sum  of 

VOL.  II.  E  E  E 
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1829.        money,  to  wit,  the  sum  of  500/.,  part  of  the  said  sum  of 

WiLLiAMt     'lySOO/.y  and  that  the  price  or  sum  to  be  paid  by  the  phun- 

^'  tiff  below  to  the  defendant  below,  for  the  said  custom* 

Prothbeob. 

ary  tenements  and  premises  in  the  said  agreement  also 
mentioned,  should  be  the  residue  of  the  said  sum  of  1 ,30(U., 
to  wit,  the  sum  of  800^,  subject  to  the  terms  in  the  sud 
agreement  specified ;  and  thereupon,  afterwards,  to  wit, 
on  &c.  last  aforesaid,  at  &c.  aforesaid,  in  consideration 
thereof,  and  that  the  plaintiff  below,  at  the  like  special  in- 
stance and  request  of  the  defendant  below,  had  then  and 
there  undertaken,  and  faithfully  promised  the  defendant 
below,  to  perform  and  fulfil  all  things  in  the  said  agree- 
ment  contained^  on  his  (the  plaintiff's  below)  part  to  be 
performed  and  fulfilled,  as  such  purchaser  as  aforesaid; 
he,  the  defendant  below,  undertook,  and  then  and  there 
faithfully  promised  the  plaintiff  below,  to  perform  and  ful- 
fil all  things  in  the  said  agreement  contwied,  on  his  (the 
defendant's  below)  part  and  behalf  to  be  performed  and 
fulfilled,  as  such  vendor  as  aforesaid;  and,  although  the  de- 
fendant below,  in  part  performance  of  the  said  agreement, 
and  of  his  said  promise  and  undertaking,  did,  afterwards, 
to  wit,  on  the  2nd  February^  18^,  at  Chepstow  aforesaid, 
sell  and  convey  the  said  freehold  tenements  and  premises 
in  the  said  agreement  first  mentioned,  to  the  plain  tiff  below, 
and  his  heirs  and  assigns,  at  and  for  the  said  sum  of  500/.; 
and  the  plaintiff  below  then  and  there  paid  the  said  sum  of 
500/.  to  the  defendant  below,  upon  the  terms  aforesaid;  and, 
although  the  plaintiff  below  was  afterwards,  to  wit,  on  the 
said  2nd  February^  in  the  year  last  aforesaid,  and  from 
thence  hitherto,  ready  and  willing  to  accept,  receive,  and 
take,  of  and  from  the  defendant  below,  a  surrender  to  him, 
the  plaintiff  below,  of  the  said  customary  tenements  and  pre- 
mises in  the  said  agreement  mentioned,  at  and  for  the  said 
sum  of  800/.,  upon  the  terms  aforesaid,  and  to  bear  all  the 
expense,  costs,  and  charges  of  such  surrender,  and  all  ne- 
cessary assurances  in  that  behalf,  and  to  pay  the  sud  sum 
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of  800/.  9  and  complete  the  said  purchase  on  his  part  and         1829. 
behalFi  in  all  respects,  upon  the  terms  aforesaid,  to  wit,  at      yfij^j^i^^^ 
Chepstow  aforesaid;  and,  although  the  plaintiff  below,  af-  v. 

terwards,  to  wit,  on  &c.  last  aforesaid,  and  oftentimes  after- 
wards, offered  to  the  defendant  below  to  complete  the 
said  purchase  of  the  said  customary  tenements  and  premi- 
ses, with  the  appurtenances,  upon  the  terms  aforesaid,  and 
requested  the  defendant  below  to  sell  and  surrender  to 
him,  the  plaintiff  below,  the  said  customary  tenements  and 
premises,  upon  the  terms  aforesaid,  to  wit,  at  Chepstow 
aforesaid ;  yet  the  defendant  below,  not  regarding  the  said 
agreement,  nor  his  said  promise  and  undertaking,  but  con- 
triving, &c.,  did  not,  nor  would,  on  the  said  2nd  February 
in  the  year  last  aforesaid,  or  at  any  other  time,  surrender 
or  convey  to  the  plaintiff  below,  the  said  customary  tene< 
ments  and  premises  in  the  said  agreement  in  that  behalf 
mentioned,  or  any  part  thereof,  upon  the  terms  aforesaid; 
but  the  defendant  below  had  wrongfully  neglected  and  re- 
fused ever  to  surrender  the  said  customary  tenements  and 
premises  to  the  plaintiff  below,  according  to  the  said  agree- 
ment, and  wrongfully  discharged  the  plaintiff  below  from 
any  further  performance  by  him  of  the  said  agreement  on 
his  part,  contrary  to  the  agreement  and  the  said  promise 
and  undertaking  of  the  defendant  below,  to  wit,  at  Chep- 
stow aforesaid :  by  reason  whereof,  the  plaintiff  below  had 
been  deprived  of  all  the  benefits  and  advantages  which 
might  and  would  otherwise  have  arisen  and  accrued  to  him 
from  the  completion  of  the  purchase  of  the  said  customary 
tenements,  and  had  also  been  put  to  the  expense  of  500/., 
in  endeavouring  to  obtain  the  completion  of  such  purchase, 
and  had  also  lost  and  been  deprived  of  all  benefit  and  ad- 
vantage of  divers  monies  by  him  paid,  and  divers  expenses 
by  him  incurred,  to  the  amount  of  1,000/.,  in  repairing  and 
improving  the  said  tenements,  by  the  consent  and  suffer- 
ance of  the  defendant  below. 

E  E  e2 
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1829.  There  were  two  other  special  counts  for  the  breach  of 

^  the  agreement:   to  these  were  added  the  common  mo- 

V-  ney  counts.    The  defendant  below  pleaded  non  assumpdi; 

and  the  Jury  found  a  general  verdict  for  the  plaintiff  be- 
low, and  final  judgment  was  accordingly  entered  up  on  the 
whole  of  the  declaration. 

The  defendant  below  afterwards  brought  a  writ  of  error, 
assigning  general  errors;  and  the  plaintiff  below  joined  in 
error. 

The  cause  now  came  on  for  argument. 

Mr.  Ctirtvood,  for  the  defendant  below  (plaintiff  in  er- 
ror).— The  judgment  was  erroneous,  inasmuch  as  the 
agreement  declared  on  in  the  first  count  was  void  in  law, 
upon  the  face  of  it,  as  it  was  an  agreement  for  maintenance, 
champerty,  and  the  purchase  of  a  pretended  title;  and,  as 
a  general  verdict  has  been  entered  on  all  the  counts,  and 
entire  damages  assessed,  the  judgment  of  the  Court  bekm 
cannot  be  sustained.  Holt  v.  Scholefield  (a).  No  persoo 
can  be  allowed  to  purchase  the  produce  of  a  suit;  and,  as 
the  agreement  in  this  case  is  entire,  and  one  part  cannot 
be  separated  from  the  other,  the  whole  is  void.  The 
purchaser  not  only  acquired,  under  the  agreement,  a  right 
to  prosecute  existing  actions  and  suits,  but  also  to  use 
the  name  of  the  vendor  in  any  action  he,  the  purchaser, 
might  think  fit  to  commence  against  the  occupier  for  dila- 
pidations. If  the  antient  law,  with  regard  to  miuntenance 
and  champerty,  were  not  relaxed,  there  can  be  no  ques- 
tion but  that  this  agreement  would  have  been  illegal; 
and  there  is  no  principle  to  be  deduced  from  any  deci- 
sion, whereby  a  party  is  permitted  to  purchase  a  right  to 
continue  an  existing  action,  much  less  to  hnstitnte  an  ori- 
ginal suit.  The  purchasing  of  a  right  of  suing  was  a  prac- 
tice so  much  abhorred,  that  it  was  a  main  reason  why  a 

(a)  6  Trrm  Rep.  69^. 


Protuekoe. 
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chose  in  action  was  not  assignable  at  common  law,  because         1829. 
DO  man  should  purchase  any  pretence  to  sue  in  another*8      "     " 
right;  but  that  principle  has  been  since  relaxed  in  fa-  v. 

vour   of  bonds.     In  RoUe^s  Abridgment ^  it  is  said  (a): 
"  It  A.  be  bound  to  B.  in  20/.,  B.  may  give  and  deliver 
this  obligation  to  a  stranger^  and  the  stranger  may  justify 
the  detaining  of  the  obligation,  by  this  gift,  against  the  ob- 
ligee; for,  though  the  debt  cannot  be  granted  over,  yet 
the  parchment  may/*     So,  in  Coke  Littleton^  it  is  said  (6): 
''  If  a  man  hath  an  obligation,  though  he  cannot  grant  the 
thing  in  action,  yet  he  may  give  or  grant  the  deed,  viz. 
the  parchment  and  wax,  to  another,  who  may  cancel  and 
use  the  same  at  his  pleasure.'*     But,  although  a  debt  or 
bond  may  be  assigned  over,  it  must  still  be  sued  for  in  the 
name  of  the  original  creditor  or  obligee;  and  a  Court  of 
equity,  considering,  that,  in  a  commercial  country,  nearly 
all  personal  property  must  necessarily  lie  in  contract,  pro- 
tects the  assignment  of  a  chose  in  action  as  much  as  the 
law  does  that  of  a  chose  in  possession.    So,  although  com- 
mercial instruments,  such  as  bills  of  exchange,  bottomry  and 
respondentia  bonds^  and  policies  of  assurance,  are  assign- 
able, still  the  exception  is  founded  on  the  law  or  custom 
of  merchants.   Formerly  it  was  said,  that  a  party  might  be 
guilty  of  maintenance,  for  barely  going  along  with  another 
to  inquire  for  a  person  learned  in  the  law  (c);  and  that  a 
man  might  advise  another  what  counsel  he  should  consult, 
but  that  he  must  not  give  his  advice:  but  that  doctrine  can- 
not be  now  sustained.   The  antient  principles  of  the  law 
must  be  adapted  to  the  exigency  of  modern  times.     The 
established  principle  with  regard  to  champerty  is,  that  no 
roan  can  purchase  litigation;  and  this  has  invariably  been 
acted  upon  and  adopted.     The  statute  of  Westminster  1st 


(a)  Vol.  2»  p.  46,  tit. "  Graunh;*         (c)  Hawk.  P.  C.  Book  1 ,  c.  83, 
(G.)  "  Choui  in  action;*  pi.  2.  ^  6. 

(//)  232  b. 
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1829.        (3  Edw.  1|  c.  25)  enactSi  that  no  officer  of  the  king,  by 
^    "^  himself,  nor  by  other,  shall  maintain  pleas,  suits,  or  other 

^n  II<I<I AM8 

V.  matters  hanging  in  the  King's  Courts,  for  lands,  tenements, 

Pbotheroe« 

or  other  things,  for  to  have  part  or  profit  thereof,  by  coTe- 
nant  made  between  them;  and  he  that  doth  shall  be 
punished  at  the  king's  pleasure.  Lord  Coke,  in  com- 
menting on  that  statute,  says  (a),  that,  regularly,  cham- 
perty is  pendente  placito;  and  that  leases  for  years,  and 
other  goods  and  chattels,  debts,  and  duties,  are  within 
the  words,  ''  or  other  things*'  mentioned  in  the  act.  As, 
therefore,  by  the  agreement  in  question,  the  purchaser  was 
to  have  the  whole  of  the  rents  and  profits,  and  the  bye- 
gone  rents  would  not  have  passed  to  him,  but  would  ha? e 
remained  the  property  of  the  vendor,  in  case  the  agree- 
ment had  not  been  executed,  it  amounts  to  champerty,  and 
vitiates  the  whole  of  the  contract ;  especially,  as  it  does  not 
merely  refer  to  bye-gone  rents,  but  gives  the  purchaser  a 
right  of  Utigation,  by  allowing  him  to  use  the  name  of  the 
vendor  in  any  action  the  purchaser  might  think  fit  to 
commence  against  the  occupier  for  dilapidations. 

Mr.  Campbellf  contra,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Best. — The  principle  formerly  es- 
tablished with  respect  to  champerty  and  maintenance,  has 
long  since  been  relaxed  (6).  The  only  question  in  this 
case  is,  whether  the  agreement,  as  set  out  in  the  first 
count  of  the  declaration,  is  iUegal,  as  disclosing  champerty 
upon  the  face  of  it.  Champerty,  according  to  Lord 
Coke  (e),  is  a  bargain  with  the  plaintiff  or  defendant  in 
any  suit,  to  have  part  of  the  land,  or  any  thing  out  of  it, 
or  part  of  the  debt,  or  other  thing  in  plea  or  suit,  if  the 


(a)  2nd  lust.  208.  and  choses  in  action  in  Mailer  r. 

(6)  See  the  commentb  of  Mr.      MilUvy  4  Term  Rep.  340. 
Justice   BulUr  on   maintenance,  (c)  1st  Inst.  368  b. 
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party  that  undertakes  it  prevails   therein:   and,   in   the         1829. 
Second  Institute^  that  learned  writer  takes  a  distinction  bfe-      ,^7"** 

Williams 

tween  ministers  of  the  king  and  officers  of  his  Courts,  and  v. 

strangers.  The  purchase  of  a  matter  in  suit,  pendente 
placito,  by  sl person  in  qffice,ia  champerty;  but,  it  is  not 
so,  if  the  purchase  be  by  a  stranger.  Here,  the  agree- 
ment was  to  enable  a  bondjide  purchaser  of  an  estate  to 
recover  rents  due  and  in  arrear;  and,  also,  to  recover 
for  injuries  or  dilapidations  previously  to  the  purchase. 
The  agreement  applies  to  bye-gone  rents,  for  which  suits 
had  been  instituted  and  commenced  by  the  vendor;  and^ 
to  say  that  the  agreement  as  to  the  sum  to  be  recovered 
for  past  dilapidations,  is  champerty,  would  be  carrying 
the  law  further  than  was  ever  done  in  antient  times,  when 
it  was  necessary  for  the  then  existing  state  of  society. 
We  are,  therefore,  of  opinion,  that  the  agreement  is  good, 
and,  consequently,  that  the  plaintiff  below  is  entitled  to 
judgment. 

Judgment  affirmed. 
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PRINCIPAL    MATTERS, 


ABATEMENT. 

See  Misnomer. 

ACKNOWLEDGMENT. 

See  Finis  &  Ricoveries,  S, 

ACT  OF  BANKRUPTCY. 
See  Bankrupt,  5,  8. 

ACTION  ON  THE  CASE. 

See  Carrier. 
Etidbncb,  4. 

1,  The  charterers  of  the  plaintiff's 
ship  for  three  voyages,  on  her  return 
home  from  the  second,  removed  the 
anchors  and  cables  to  the  defendant's 
wharf.  Shortly  afterwards  the  ship 
was  seized  under  an  Admiralty  war- 
rant, and  sold  for  debts  due  on  bot- 
tomry bonds,  and  the  wages  of  the 
crew.  Four  days  previously  to  the 
sale,  the  plaintiff  demanded  the  an- 
chors, &c.,  from  the  defendants,  they 
not  being  included  in  the  sale  account 
of  the  ship,  and  they  refused  to  de- 
liver them  up: — HeU^  that  the  re« 
moval  of  the  articles  from  the  ship 
to  the  wharf  was  no  injury  to  the 
plaintiff's  reversionary  interest.  Fer- 
guson V.  CrisiaU^ H.9  0. 4. Page 524 

ADMINISTRATOR. 

See  Practice,  18. 


ADVOWSON. 

See  Deed,  2. 
Pleading,  7. 

AFFIDAVIT. 

1.  A  rule  nisi  for  an  attachment 
for  non-payment  of  money,  pursuant 
to  an  awurd,  was  intitled,  **  In  the 
Matter  of  A.  and  B. ;"  but  the  affi- 
davit of  service  was  intitled,  **  Be- 
tween A.  B.,  plaintiff,  and  C,  Z)., 
defendant:" — Held^  irregular,  as  the 
affidavit  should  have  been  intitled  the 
same  as  the  rule.  In  r€  Houghton 
and  FalUmes,  M.  9  G.  4.  452 

AFFIDAVIT  TO   HOLD    TO 
BAIL. 

See  Pleading,  8. 

1 .  The  defendant  was  arrested  on  an 
affidavit,  which  stated,  that,  by  a  me- 
morandum in  writing,  bearing  date 
the  11th  August,  and  signed  by  the 
defendant,  he  undertook  to  be  an- 
swerable to  the  creditors  of  certain 
persons  using  the  style  and  firm  of 
fV,  M.  and  t^  ilf.,  for  the  amount  of 
the  debts  of  such  creditors,  on  their 
(the  creditors')  undertaking  not  to 
issue  a  commission  of  bankrupt,  or 
sue  out  process,  against  W.  M.  and 
/.  ilf.,  on  or  before  the  16th  August 
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AMENDMENT. 


ASSUMPSIT. 


then  next;  that  the  plaintifTs  were 
creditors  {of  W,  M,  and  J.  M.;  and 
that  the  latter  were  indebted  to  the 
former,  in  the  sum  of  1,000^.;  and 
that  the  plaintiffs  had  not,  nor,  as  the 
deponent  was  informed  and  believed, 
had  any  of  the  other  creditors,  caused 
a  commissiop  of  bankrupt,  or  any 
process,  to  be  sued  out  against  W.  m, 
and  /.  M.  before  the  I6iti  August: — 
Heldf  insufficient,  on  the  ground  that 
an  undertaking  by  all  the  creditors 
not  to  sue  out  a  commission  or  pro- 
cess, was  a  condition  precedent,  and 
ought  to  have  been  alleged  in  the 
affidavit.  Elworthy  v.  Maunder^ 
M.  9  O.  4.  482 

AGENT. 

See  EviDiSNCB,  2. 
Practice,  14. 

AGREEMENT. 

4 

See  Assumpsit,  1. 
Evidence,  4. 

Landlord  and  Tenant,  1 . 
Pleading,  4,  9. 
Stamps,  3. 

ALLOTMENT. 

See  Inclosurb-Act. 

AMENDMENT. 

See  Fines  &  Recoveries. 
Practice,  14. 

1.  The  plaintiffs  commenced  an  ac- 
tion against  the  defendant,  as  admin- 
istratrixes— Pleas,  the  statute  of  li- 
mitations, and  that  the  plaintiffs  were 
not  administratrixes  of  the  deceased, 
at  the  time  of  the  commencement  of 
the  suit.  The  letters  of  administra- 
tion were  not  taken  out  till  after  the 
action  was  brought,  and  the  statute  of 
limitations  would  have  been  a  bar  to 
a  new  action.  The  plaintiffs  being 
surviving  partners  as  well  as  admin- 
istratrixes of  the  deceased,  the  Court 


allowed  the  writ  and  declaration  to  be 
amended,  by  describing  them  in  their 
former  chanu:ter,  on  payment  of  costs 
by  the  plaintiffs,  and  allowing  the 
defendant  to  plead  de  novo.  Taiflor 
V.  Lyon,  H.  9  &  10  O.  4.  bm 

ANSWER  IN  CHANCERY. 
See  EviDENCB,  5, 

APPOINTMENT. 

See  Devise,  2. 
Power. 

APPROPRIATION. 

See  Bills  of  Exchange,  1. 

ARBITRATION. 
See  Award. 

ARREST. 

See  Bankrupt,  5. 
Costs,  2. 
Practice,  3,  6,  11. 

ARREST  OF  JUDGMENT. 

See  Libel,  1 . 
Pleading,  7. 

ASSIGNEE. 

See  Bankrupt. 
Pleading,  1,  S. 
Trover,  3. 

ASSUMPSIT. 

See  Bankrupt,  2,  5. 
Broker. 
Evidence,  2. 
Frauds,  Statute  of. 
Pleading,  4. 
Practice,  17. 

1.  The  plaintiff  sued  the  defendant 
in  assumpsit  for  the  breach  of  the  fol- 
lowing written  agreement,  signed  by 
the  latter,  viz.  "1  hereby  agree  to 
remain  witli  Mrs.  I4.  (the  plaintiff's 
wife)  for  two   years  from  the  date 


ATTORNEY. 

hereof,  for  the  parpote  of  kanung 
the  buaincM  of  a  drtti-maker.  See.  :— 
Held,  tlut  this  agreeineiit  did  not 
support  K  dcckntion  atatii^,  that,  in 
comideratioii  that  the  plaiDtiff,  at  the 
request  of  ibe  defendant,  would  re- 
etive  her  into  hi*  iermee,  and  caute 
her  lo  be  taught  the  biumett  of  a 
drett-maker,  abe  agreed  to  remain  in 
auch  Mtrmce  for  die  apace  of  two 
yeara :  nor  was  such  agreement  bind- 
ing, as  it  contained  no  engagement  by 
the  plaintiff  or  his  wife  to  teach.  LeeM 
T.  WIttteomb,  T.  9  G.  4.  86 

2.  The  plaintiff  kept  a  day-achool, 
at  which  tbe  defendant's  daughter  was 
the  only  boarder.  At  tbe  end  of  the 
first  quarter,  tbe  [daintiff's  charge  for 
schooling  was  sent  to  the  defendant 
and  discharged.  Four  days  after  the 
comnteocement  of  the  second  quarter, 
the  child  was  taken  ill  and  sent  home, 
and  did  not  return  to  Khool  again: — 
Held,  that  the  defendant  was  liable 
for  tbe  whole  quarter,  although  there 
waa  no  express  contract  for  a  quar- 
ter's notice  previously  to  the  removal 
of  the  child.  CoUint  v.  Price,  T. 
9  a.  4.  SS3 

ATTACHMENT. 

See  PnAcncE,  12. 
1.  A  rule  nifi  for  an  attachment  for 
non-payment  of  money,  pursuant  to 
an  award,  was  intitled,  "  In  the 
Matter  of  A.  and  B. ;"  hut  the  affi- 
davit of  service  was  intitled,  "  Be- 
tween jf.  B.,  plaintiff,  and  C.  D., 
defendant:" — Held,  irregular,  as  the 
affidavit  should  have  been  intitled  the 
same  as  the  rule.  In  re  Houghton 
and  FaUoiMM,  M.  9  G.  4.  452 

ATTORNEY. 
See  AwABj),  3. 
Deed,  4. 
Pkactics,  7,  15. 
1.  A  gentleman  who  had  taken  the 
d^ee  of  Bachdor  of  Aits  at  Cam- 
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Mdge,  artided  himsdf  to  an  attorney 
for  three  years,  but  served  only  two 
months,  and  abandoned  the  contract. 
After  the  expiration  of  tbe  three  years 
mentioned  in  the  original  articles,  be 
was  assigoed  to  another  attorney, 
with  whom  he  served  two  years  and 
ten  months: — Held,  thai,  as  Ae 
original  articles  had  expired  pie* 
vioualy  to  the  assignment,  tbe  serrice 
under  the  aaaignment  was  not  a  ser- 
vice within  the  terma  of  tbe  statute 
1  &  t  Geo.  4,  c.  46,  a.  I.  Bx  parU 
Unthank,  M.  9  Q.  4.  45S 

AWARD. 
See  Costs,  2. 
Pkaciicb,  7. 

1.  Debt  is  maintainable  against  an 
executor  on  an  award  made  m  pursu- 
ance of  a  submission  by  him  after  the 
death  of  his  testator,  and  a  plea  of 
flefu  adminittravil  is  no  bar  to  the 
action ;  as  the  executor,  by  submit- 
ting to  a  reference,  without  protesting 
against  tbe  reference  being  taken  at 
an  admission  of  assets,  admits  that  be 
has  assets.  Riddell  v.  Sutton,  T.  9 
G.  4.  345 

2.  By  an  agreement,  aAer  reciting 
that  divers  disputes  and  differencea 
had  arisen  and  were  depending  hfr 
tween  the  plaintiff  and  defendant,  a« 
executrix,  respecting  certain  unsettled 
accounts  between  them,  and  that,  for 
finally  settling  auch  difierences,  it 
was  agreed  that  the  matters  in  dis- 
pute should  he  referred  to  the  final 
award  of  two  arbitrators.  Plea,  by 
the  executrix,  that  no  evidence  wai 
offered  of  assets,  before  the  arbitra- 
tors, nor  did  she  admit  that  she  had 
any : — Held,  iU,  on  general  demurrar, 
as  it  imputed  misconduct  to  the  arbi- 
trators, which  is  not  the  subject  of  a 
plea,  but  only  a  ground  to  apply  to 
the  Court  to  set  aside  the  award,  lind, 

3.  In  tuwmpiit  against  an  attorney 
for  negligence  in  the  conduct  of  a 
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suit,  the  declaration  contained  seve- 
ral special  counts,  and  the  usual 
money  counts.  The  defendant  paid 
money  into  Court,  sufficient  to  cover 
the  plaintiff's  demand  on  the  latter 
counts.  The  cause  was  referred  un« 
der  an  order  of  Ni$i  Prtiu^  and  the 
arbitrator  .found  that  the  plaintiff  had 
good  coMie  of  action  for  23/.,  and  di- 
rected a  verdict  to  be  entered  for  him 
for  that  sum.  Judgment  was  entered 
up  on  the  whole  dedaration,  and  costs 
taxed  accordingly: — Held^  that  the 
award  was  sufficiently  certain,  as  the 
arbitrator  had,  in  effect,  ordered  a 
general  verdict  to  be  entered  for  the 
plaintiff  on  the  whole  of  the  declara- 
tion. Dkoi  V.  Jay,  T.  9  G.  4.  448 
4.  Although  the  objections  to  an 
award  ought  to  be  specified  in  the  rule 
nisi  to  set  it  aside,  yet  the  Court  is 
not  precluded  by  the  omission  from 
entering  into  any  valid  objection  that 
inay  be  raised  to  the  award.       Ibid, 

BAIL. 

See  PfiACTicE,  10,  11. 

BAIL-BOND. 

See  Practice,  1 1 . 

1.  In  an  action  on  a  bail-bond,  by 
the  assignee  agoinst  the  sureties,  the 
declaration  stated  the  arrest  of  the 
principal  by  virtue  of  a  capias  sued 
out  of  the  Court  of  our  Lord  the  now 
King,  before  &c.,  then  his  Majesty's 
Justices  of  the  Bench,  at  Westminster ; 
and  averred  the  condition  of  the  bond 
to  be,  that,  if  the  principal  should  ap- 
pear, according  to  the  exigency  of  the 
said  writ,  in  the  said  Court,  on  &c., 
the  bond  was  to  be  void:  Breach — 
non-appearance  according  to  the  ex- 
igency  of  the  writ.  On  the  produc- 
tion of  the  bond,  the  condition  was, 
for  the  appearance  of  the  principal 
"  before  our  Sovereign  Lord  the  King, 
at  fVeslminster,  on  &c.,  to  answer 
the  plaintiff  in  a  plea  of  trespass,  and 


also  to  answer  him  according  to  the 
custom  of  the  Kmg's  Court  of  Com- 
mon Bench  :** — Held,  to  be  no  va- 
riance. Crofis  V.  StockUy,  T.  9  G. 
4.  81 

2.  In  an  action  on  a  bail-bond,  itis 
not  necessary  to  aver  in  the  dedara- 
tion that  the  writ  under  which  the 
party  was  arrested  was  issued  on  an 
affidavit  of  debt,  or  that  the  sum 
sworn  to  was  indorsed  on  the  writ 
Sharpe  v.  Abbey,  M.  9  Q.  4.       312 

BANKERS'  BOOKS. 
See  EviDBircBv  5. 

BANKRUPT. 

1.  The  Court  of  C.  P.  has  no  power 
to  compel  assignees  of  a  bankrupt  to 
enter  of  record  the  proceedings  under 
the  commission,  in  onler  to  make 
them  admissible  in  evidenoe  vnder  the 
96th  section  of  the  statute  6  Geo.  ^ 
c.  16.  The  application  for  tiuu  par- 
pose  must  be  made,  to  the  Lord 
ChanceUor.  Johaum  ▼.  GUkU,  7*. 
9  G.  4.  8 

2.  The  master  of  a  ship,  as  agent 
for  the  owners,  entered  into  a  charter- 
party  with  the  freighter  to  take  a 
cargo  from  London  ioPort-am^Pfinei, 
and  to  receive  a  homeward  cargo 
from  the  freighter's  agents  there. 
Previously  to  the  ship's  arnval,  the 
outward  cargo  was  assigned  by  the 
freighter  to  Messrs*  C  ^  ^.  as  a  se- 
curity for  advances  made  and  to  be 
made  by  them.  The  freight  of  the 
outward  cargo  not  having  been  paid, 
the  master  attached  the  goods  whilst 
in  the  hands  of  the  bankrupt's  agents, 
under  the  judgment  of  the  Court  at 
Port-au-Prince ;  and,  the  agents  bar- 
ing declined  to  supply  a  homeward 
cargo,  the  roaster  put  up  the  vessel  as 
a  general  ship,  and  procured  a  return 
cargo  for  his  owners,  who  received 
the  freight  on  the  ship's  arrival  at 
London,     The  freighter   having  be- 
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come  bankrupt  subsequently  to  the 
assignment  to  Messrs.  C.  ^  B,: — 
Held^  that  his  assignees  could  not  re- 
cover  the  proceeds  of  the  outward 
cargo,  or  the  freight  earned  on  the 
homeward  voyage,  in  an  action  for 
money  had  and  received.  Kym*tr  v. 
Larkin,  T.  9  O.  4.  185 

3.  A  plea  of  bankruptcy  is  no  bar 
to  a  dedaration  framed  in  tori,  charge 
ing  the  defendant,  a  stock-broker, 
with  having  sold  the  plaintiff's  stock 
(under  a  general  power  with  which 
he  and  his  deceased  partner  were  en- 
trusted), without  her  permission  or 
direction,  and  concealing  the  sale. 
Ann  Parker  y.Crole,  T.  9  O,  4.  150 

4.  An  objection  to  the  sufficiency 
of  depositions  Co  establish  an  act  of 
bankruptcy,  must  be  made  at  the  trial. 
Jacob t  V.  Laiour,  T.  9  O,  4.         201 

5.  A  trader  in  the  Fieet  Prison, 
under  an  arrest  for  debt,  eight  days 
before  the  suing  out  of  a  commission 
of  bankrupt  against  him,  obtained  a 
day  rule,  and  went  to  an  insurance 
office  to  receive  a  sum  of  money  that 
was  due  to  him.  The  defendant,  to 
whom  the  bankrupt  was  indebted, 
knowing  that  he  was  about  to  receive 
the  mdney,  without  any  communica- 
tion from  him,  met  him  at  the  office, 
and  procured  payment  of  his  debt  out 
of  the  money  received  by  the  bank- 
rupt. The  payment  was  made  on  the 
8th  June,  the  debtor  having  been 
committed  to  prison  the  19th  ^pn/ 
preceding;  and  on  the  18tli  June,  a 
commission  issued  against  him,  on  an 
act  of  bankruptcy  committed  by  his 
lying  in  prison.  In  assumpsii  by  the 
assignees,  for  money  had  and  received 
by  die  defendant  to  their  use,  the 
Jury  havmg  found  that  there  was  no 
fraudulent  preference,  and  that  the 
defendant  did  not  know  of  his  debtor's 
insolvency  and  imprisonment  at  the 
time  of  the  payment: — Held,  that  the 
payment  was  protected,  under  the 
82nd  section  of  the  statute  6  Geo.  4, 


c.  16,  and  was  not  a  fraudulent  pre- 
ference within  the  exception  in  that 
clause.  Churchill  v.  Crease,  M. 
9  Q.  4.  415 

6.  The  44th  section  of  the  statute 
6  Geo.  4,  c^  16,  which  enacts,  that 
**  every  action  brought  against  any 
person  for  any  thing  done  in  the  pur- 
suance of  the  act,  shall  be  commenced 
within  three  calendar  months  next 
after  the  fact  committed,"  does  not 
apply  to  actions  against  assignees^ 
who  only  act  in  the  disposition  and 
distribution  of  the  property  of  the 
bankrupt,  and  not  under  any  power 
conferred  on  them  by  law,  or  for  any 
special  purpose  under  the  act;  for, 
the  act  done  applies  to  acts  done  for 
the  purpose  of  taking  possession  of 
the  bankrupt's  property  by  the  com- 
missioners, or  messengers  acting  un- 
der their  warrant.  Therefore,  trover 
for  a  chariot  seized  by  assignees  on 
the  premises  of  the  bankrupt,  was 
held  to  be  maintainable,  although  the 
action  was  not  commenced  by  the 
owner,  against  the  assignees,  within 
three  months  after  the  seizure.  Car- 
ruthers  v.  Payne,  M.  9  G.  4.       429 

7.  The  plaintiff  ordered  a  chariot  to 
be  built,  which  was  to  be  finbhed  ac- 
cording to  certain  directions,  and  for 
which  he  paid;  and,  afUr  it  had  been 
finished  in  other  respects,  he  ordered 
a  front  seat  to  be  added;  but  the 
builder  not  executing  the  order,  the 
plaintiff  sent  for  the  chariot  several 
times,  and  the  builder  promised  to 
deliver  it.  Subsequently,  the  plaintiff 
said  he  did  not  want  the  chariot,  and 
ordered  it  to  be  sold;  and  it  was 
standing  in  the  builder's  warehouse 
for  that  purpose,  the  front  seat  not 
having  been  added,  when  a  commis- 
sion of  bankrupt  was  issued  against 
tlie  builder,  and  his  assignees  seized 
and  sold  the  carriage  under  the  com- 
mission :-*-/reM,  that  the  plaintiff  had 
a  sufficient  property  in  the  chariot  to 
maintain  trover,  and  that  it  did  not 
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pasB  to  the  assignees,  as  being  in  the 
possession,  order,  or  disposition  of  the 
bankrupt,  with  the  consent  and  per- 
mission of  the  true  owner,  within  the 
72nd  section  of  the  statute.         Ibid, 

8.  The  92nd  section  cf  the  statute 
6  Geo.  4,  c  16,  is  prospective,  and 
only  applies  to  commissions  to  be  is- 
sued afler  the  passing  of  that  act,  as 
it  binds  the  bankrupt  if  he  does  not 
give  notice  to  dispute  the  commission 
within  two  months  after  the  adjudi- 
cation. Key  v»  Cook,  H,  9  &  10  0.4. 

720 

9.  The  deposition  of  a  petitioning- 
creditor,  that  the  bankrupt  was  in- 
debted to  him,  uppn  and  by  virtue  of 
certain  bills  of  exchange,  at  and  be- 
fore the  date  and  suing  forth  of  the 
commission,  which  bills  appeared,  by 
a  schedule  under- written,  to  have  been 
drawn  and  indorsed  by  die  bankrupt, 
is  not  sufficient,  as  it  should  have 
been  shewn  that  the  bills  were  in- 
dorsed to  the  petitioning-creditor  be- 
fore the  act  of  bankruptcy.         Ibid, 

BARON  AND  FEME. 

See  Costs,  I, 

1.  A  tradesman  cannot  recover  the 
value  of  articles  of  dress  furnished  to 
a  wife,  if  the  husband  allow  her  a  suf- 
ficient supply,  and  the  tradesman 
make  no  inquiry  as  to  the  capacity  of 
the  wife  to  contract :  at  all  events,  an 
express  or  implied  assent  by  the  hus- 
band must  be  shewn.  Seaton  v.  Be^ 
nedict,  T,  9  G.  4.  66 

BILLS  OF  EXCHANGE. 

iSVe  Evidence,  2. 

1.  The  defendant  accepted  two 
bills  of  exchange,  drawn  on  him  by 
T,  C,  which  the  latter  indorsed  and 
paid  into  his  bankers'  (the  plaintiffs), 
who  entered  the  amount  as  cash  to 
the  credit  side  of  T.  C,*8  account  in 
their  books.     The  bills  having  been 


dishonoured  by  the  defendant,  the 
plaintifis  entered  their  amount  to  the 
debit  side  of  T.  C.*s  account;  and 
shortly  afterwards  the  defendant  paid 
the  amount  of  both  biUs  to  T.  C, 
but  did  not  require  them  to  be  deli« 
vered  up,  T,  C,  continued  his  bahk- 
ing  account  with  the  plaintifi  for 
three  years  after  the  bills  became  due, 
and  paid  in  several  sums  to  his  credit, 
sufficient  to  cover  all  the  items  to  his 
debit  prior  to  the  date,  and  including 
the  amount  of  the  bills.  7*.  C.  af- 
terwards became  bankrupt,  and  the 
plaintifl&  proved  their  debt  under  hii 
commission,  without  noticing  the  bills^ 
and,  a  year  afterwards,  sued  the  de- 
fendant, as  acceptor,  having  made  no 
previous  demand  on  him  in  respect  of 
them : — Heldf  that  he  was  not  liable. 
Field  V.  Carr,  T.  9  G.  4.  46 

2.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, the  date  of  which  appeared 
to  have  been  altered  by  the  drawer 
after  acceptance,  it  is  incumbent  ob 
the  indorsee  to  shew  that  the  altera- 
tion was  made  previously  to  the  in- 
dorsement, or  before  the  bill  was  part- 
ed with  by  the  drawer.  Henman  v. 
Dickenson,  M,  9  G.  4.  289 

BISHOP'S  REGISTER. 
See  EviosNCB,  7. 

BLANKS. 
See  Deed,  1,  3,  4. 

BOND. 

See  Pleading,  10. 

BOSTON  COURT  OF  RE- 
QUESTS ACT. 

Set  Costs,  4. 

BROKER. 

See  Monet  had  and  RscEfVED. 
1 .  It  is  the  duty  of  a  sworn  broker 
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of  the  dtj  of  London^  to  charge  his  I 
principal  only  the  cost  price  of  articles 
purchased  for  him^  in  addition  to  his 
comniission;  and,  the  principal  having 
averred,  in  an  action  of  atiumptitf  that 
the  broker  had  charged  him  a  greater 
price  than  the  cost  price,  which  the 
plaintiff  had  paid: — Heldt  that  it  was 
sufficient  proof  of  such  averment,  to 
produce  a  running  unsettled  account 
between  the  parties,  by  which  it  ap- 
peared that  the  principal  had  paid 
more  than  the  amount  of  the  over- 
charges, although,  on  the  whole  ac- 
count, and  when  the  balance  at  a  sub- 
sequent period  was  struck,  the  prin- 
cipal was  indebted  to  the  broker  in  a 
sum  fax  exceeding  such  over-charges. 
Proctor  V.  ^rotn,  M.  9  G.  4.      284 

BYE-LAW. 

1.  By  letters  patent  of  Charles  the 
Second,  the  Coopers'  Company  were 
empowered  to  make  such  reasonable 
orders  and  ordinances  as  to  the  mas* 
ter  and  wardens  should  seem  meet, 
for  the  good  order,  rule,  and  govern- 
ment of  the  company.  By  a  bye-law 
in  the  reign  of  George  the  Second,  the 
master  and  wardens  were  yearly  to 
elect  three  persons  of  the  livery  to  be 
stewards,  who  were  to  provide  a  din- 
ner for  the  whole  of  the  livery  on  Lord 
Mayor's  Day  (with  such  allowance  out 
of  the  stock  of  the  company  as  the 
master  and  wardens  for  the  time  be- 
ing should  think  fit);  and,  if  any  per- 
son elected  steward  should  re^e  to 
provide  the  dinner,  he  was  to  forfeit 
20/.  to  the  use  of  the  company,  un- 
less he  would  make  oath  in  writing 
before  a  magistrate,  that  he  was  not 
worth  300/.  at  the  time  of  his  election 
or  taking  the  oath : — HeU  that  such 
bye-law  was  bad,  and  that,  the  allow- 
ance to  be  made  by  the  company  be- 
ing a  condition  precedent,  the  decla- 
ration was  insufficient  for  want  of  an 
averment  to  that  effect.  Carters. 
Sanderson,  T.  9  G.  4.  164 


CARRIER. 

1.  A  carrier  is  an  insurer  of  the 
ffoods  that  he  carries — he  is  obliged, 
tot  a  reasonable  reward,  to  carry  any 
goods  that  are  offered  him,  to  the 
place  to  which  he  professes  to  carry 
goods,  if  his  carriage  will  bold  them, 
and  he  is  informed  of  their  quality 
and  value — ^he  is  not  obliged  to  take 
a  package,  the  owner  of  which  will 
not  inform  him  of  its  contents  or 
value;  but,  if  he  do  not  ask  for  this 
information,  or  if,  when  he  asks  and 
is  not  answered,  he  still  takes  the 
package,  he  is  responsible  for  its  va* 
iue,  whatever  that  may  be — ^he  may, 
by  notice,  limit  his  responsibility  as 
an  insurer;  but  a  notice  will  not  pro* 
tect  him  against  the  consequences  of 
a  loss  occasioned  by  gross  ncffligence. 
Macklinv.  Waterhouse,M,9UA.  319 

2.  In  an  action  against  coach-pro- 
prietors, for  the  loss  of  a  parcel,  the 
defendants  proved  a  notice,  exposed 
in  a  booking  office  at  Salisbury,  kept 
by  a  person  named  Weeks,  in  Uie  fol* 
lowing  terms : — '*  Take  notice.  The 
proprietor  of  this  qffice  will  not  be  ac- 
countable for  any  parcels  or  packages 
exceeding  the  value  of  jhe  pounds, 
unless  entered  as  such,  and  paid  for 
accordingly."  One  Weeks  was  a  de- 
fendant on  the  record;  but  no  evi- 
dence was  offered  to  shew  that  he  was 
the  same  Weeks  who  was  the  proprie- 
tor of  the  office : — Held,  that  this  was 
not  a  sufficient  notice,  and  that  the 
defendants  were  still  subject  to  the 
unlimited  responsibility  of  common 
carriers.  Ibid, 

3.  Quare — Whether  the  entrust- 
ing valuable  property  to  a  servant,  of 
whose  character  the  carrier  gave  no 
account  at  the  trial,  was  sufficient  to 
authorize  the  Jury  to  find  that  the  caiw 
rier  had  been  guilty  of  that  degree  of 
negligence  which  would  deprive  him  of 
the  protection  of  a  proper  notice  ?  Ibid. 

4.  In  an  action  against  coach-pro* 
prietors,  for  the  loss  of  a  parcel  diroet- 
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ed  to  the  plaintiffs  in  London^  by  their 
agent  at  Kettering,  the  defendants  put 
in  a  notice  in  the  following  form : — 
f*  Oearge  and  Biue  Boar,  Holbom, 
London.  Take  notice.  The  proprie- 
tors of  carriages  which  set  out  from 
this  office,  will  not  hold  themselves  an- 
twerabk  for  any  passenger's  luggage, 
truss,  parcel,  or  any  package  whatever, 
above  the  value  of  Jive  pounds,  if  lost 
or  damaged*  unless  the  same  be  en- 
tered as  such,  and  paid  for  accord- 
uigly»  f^hen  delivered  here,  or  to  their 
agents  in  town  or  country,**  They 
abo  proved,  that  the  plaintifis  were 
in  the  constant  habit  of  sending  par- 
cels from  London  to  the  country  and 
back  by  their  coach.  The  Lord  Chief 
Justice  being  of  opinion,  sXNisi  Prius, 
that  the  notice  applied  only  to  the 
journey yrom,  and  not  to  that  to  Lon- 
don, the  Jury  found  a  verdict  for  the 
plaintiffs.  On  motion  to  set  aside 
this  verdict — ^The  Court  held,  that  the 
notice  applied  both  to  the  out  and 
home  joumies:  but,  as  it  had  not 
been  left  to  the  Jury  to  say  whether 
or  not  the  plaintiffs  were  aware  that 
the  coach  by  which  the  parcel  was 
sent,  was  one  that  started  from  the 
George  and  Blue  Boar,  they  directed 
a  new  trial,  in  order  that  that  question 
miffht  be  submitted  to  another  Jury. 
Riley  v.  Home,  M.  9  G.  4.  331 

ft 

CERTIFICATE. 

See  Attorney. 

Fines  and  Recoveries,  S. 
Practice,  4. 

CHAMPERTY. 

1.  By  an  agreement  between  the 
plaintiff  and  defendant,  the  latter 
agreed  to  convey  to  the  former  cer- 
tain freehold  and  copyhold  lands,  in 
consideration  of  a  certain  sum :  and, 
after  reciting  that  suits  at  law  and  in 
equity  were  pending  between  the  de- 
fendant and  /.  S,,  in  which  the  de- 
fendant sought  to  recover  arrears  of 


rent  from  the  latter,  it  was  agreed 
that  the  plaintiff  should  receive  such 
arrears  to  his  own  use,  and  also  all 
sums  which  might  be  recovered  from 
/.  iS'.  for  dilapidations;  and  the  plain- 
tiff should  be  at  liberty  to  use  the  de- 
fendant's name  in  the  proceedings 
then  pending  between  him  and  /.  S,, 
and  aJso  in  any  action  or  suit  which 
the  plaintiff  should  think  fit  to  com- 
mence against  /.  S.  for  the  recovery 
of  the  said  arrears  of  rent,  or  for  di- 
lapidations ;  the  plaintiff  paying  the 
defendant's  costs  of  the  proceedings 
then  pending,  and  indemnifying  him 
against  the  costs  of  future  proceed- 
ings instituted  by  the  plaintiff  in  his 
name  against  /.  S, : — Held^  that  this 
agreement  was  not  void  for  cham- 
perty. Williams  v.  Protheroe,  H. 
9  &  10  a  4.  779 

COACH-PROPRIETOR. 
See  Carrier. 

COGNOVIT. 

See  Practice,  1. 

CONSCIENCE,  COURT  OF. 
See  Costs,  4,  5. 

CONSIDERATION. 
See  Deed,  2. 

CONSTABLE. 

1.  A  constable  is  justified  in  ap- 
prehending a  person  charged  on  sus- 
picion of  felony,  if  he  have  reasonable 
or  probable  cause  to  believe  that  the 
party  charged  is  the  felon;  and,  it 
having  been  lef^  to  the  Jury  to  say, 
whether,  on  all  the  facts  before  them, 
they  thought  that  the  constable  had 
reasonable  ground  to  suppose  that  the 
party  charged  was  guilty  of  felony, 
and  whetlier  they  would  have  acted 
as  he  did : — Held,  that  this  direction 
was  right  in  substance,  and  that  the 
constable  did  not  exercise  an  undue 
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degree  of  coercion,  although  he  ap . 
prehended  the  party  (a  female)  at 
night,  without  any  warrant,  and  con- 
veyed her  to  prison  previously  to 
taking  her  before  a  magistrate.  Da- 
vis V.  Russell,  H.  9  &  10  G,  4,    590 

CO.PARCENERS. 

See  Pleading,  7. 

COSTS. 

See  Deed,  3,  4. 

Practice,  S,  4,  6,  8,  10,  11,  14, 
15. 

1  •  In  an  action  for  goods  sold  and 
delivered  to  the  defendant's  wife,  he 
paid  money  into  Court  generally: — 
Held,  that  it  merely  amounted  to  an 
admission  of  the  plaintiff's  right  of 
action  to  the  amount  paid  in,  and 
that  the  defendant  was  not  thereby 
precluded  from  shewing  that  the  goods 
furnished  were  not  necessary  for  his 
wife,  as  she  had  a  sufficient  previous 
supply.  But  the  Judge,  at  the  trial, 
thinking  differently,  the  Court  direct- 
ed a  new  trial,  when  the  Jury  found 
a  verdict  for  the  plaintiff,  for  \0s. 
The  Judge,  on  application  to  the 
Court  in  Banc,  certified  under  the 
statute  of  Elizabeth,  to  deprive  the 
plaintiff  of  his  costs.  Seaton  v.  Be- 
nedict, M.9  (?.  4.  301 

2,  The  defendant  was  arrested  for 
100/.  He  paid  10/.  into  Court,  and, 
at  the  trial,  a  verdict  was  taken  for 
the  plaintiffs,  subject  to  the  award  of 
an  arbitrator,  to  whom  the  cause,  and 
all  matters  in  difference  between  the 
parties,  were  referred,  and  the  costs 
of  the  cause  were  to  abide  the  event 
of  the  award.  It  appearing  before 
the  arbitrator,  that  there  was  a  dis- 
puted and  complicated  account  be- 
tween the  plaintiffs  and  defendant,  the 
one  claiming  for  extra  work  done  to 
a  house,  and  the  other  insisting  on  an 
allowance  for  deviations  from  the 
mode  of  finishing  it  according  to  the 

VOL.  11. 


terms  of  an  agreement,  the  arbitrator 
directed  the  defendant  to  pay  the 
plaintiffs  29/.  beyond  the  10/.  paid 
into  Court,  together  with  the  costs  of 
the  award.  The  Court  refused  to 
allow  the  defendant  his  costs  under 
the  statute  43  Geo,  3,  c.  46,  as  by  the 
terms  of  the  reference  the  costs  were 
to  abide  the  event  of  the  award,  and 
the  defendant,  under  the  circumstan- 
ces, could  not  sue  the  plaintiffii  for 
maliciously  holding  him  to  bail.  Tur- 
ner  v.  Prince,  M,  9  G.  4.  305 

3.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  close,  the  de- 
fendant pleaded  not  guilty,  and  seven 
special  pleas  justifying  under  a  right 
of  way.  The  plaintiff  joined  issue  on 
the  plea  of  not  guilty,  traversed  the 
other  pleas,  and  new  assigned  extra 
viam.  The  defendant  joined  issue 
on  the  traverses,  and  suffered  judg- 
ment by  default  on  the  new  assign- 
ment. The  Jury  found  a  verdict  for 
the  plaintiff,  with  one  shilling  damages, 
on  the  plea  of  not  guilty,  and  assessed 
the  damages  on  the  new  assignment 
at  40/.,  and  the  defendant  had  a  ver- 
dict on  one  of  the  special  picas: — 
Held,  that  the  plaintiff  having  been 
compelled  to  go  down  to  trial  on  the 
general  issue,  he  was  entitled  to  the 
general  costs  of  the  cause;  and  it 
seems  that  the  defendant  ought  to 
have  withdrawn  the  general  issue 
when  he  suffered  judgment  by  default 
on  the  new  assignment.  Vickersv* 
Gallimore,  M.  9  G,  4.  359 

4.  In  an  action  to  recover  3/.  6«.  ^d. 
remaining  due  to  the  plaintiff  on  a  bill 
of  exchange  for  8/.  Qs,  6d.,  which  bill 
was  given  to  secure  the  balance  of  an 
account  between  the  parties,  original- 
ly amounting  to  more  than  400/. : — 
Held,  that  the  defendant  was  not  en- 
titled to  enter  a  suggestion  to  deprive 
the  plaintiff  of  his  costs  under  the 
Boston  Court  of  Conscience  act  (47 
Geo,  3,  s.  2,  c.  1),  as  the  15th  section 
provides  that  the  commissioners  are 
F  F  F  c.  p. 


798       DECLARATIONS. 

not  empowered  to  decide  on  any  debt 
for  anj  aam,  being  the  balance  of  an 
account  on  demand  originall3r  exceed- 
ing 51.  Abbey  t.  LiU,  H.  9  &  10 
a.  4.  634 

S.  An  officer  of  the  Sheriff  of 
MiddUte*  kept  a  lock-up  house  in 
that  cownty,  where  he  resided  and 
carried  (MI  his  buaineu.  He  alio  kept 
Ml  office  or  counting-house  in  the  city 
of  Londom,  where  he  carried  on  the 
baaineu  of  Sheriff's  officer,  in  part- 
nerahip  with  hia  son: — Htld,  that  he 
waa  a  person  seeking  a  livelihood,  or 
trading  or  dealing  in  London,  and 
within  the  jurisdiction  of  the  LondoA 
Court  of  Conscience  act,  39  &  40 
Geo.  9,  c.  civ.  Bushneii  t.  Leoi,  H. 
9  &  10  G.  4.  577 

COURT  OF  CONSCIENCE. 

See  Costs,  4,  5. 

CURATE. 

St€  EviDEHCB,  8. 

Plea  DINS,  1 1 . 

CUSTOM. 
See  Evidence,  8. 

Quake  Imfbdit,  S. 

DEBT. 
S'mPleaoiho,  10. 
I.  Debt  is  maintainable  against  sn 
executor  on  an  award  made  in  pur- 
suance of  a  submission  by  him  after 
ihe  death  of  his  testator,  and  a  plea 
of  plene  administrarit  is  no  bar  to 
the  action;  as  the  executor,  by  sub- 
mitting to  a  reference,  without  pro- 
testing against  the  reference  being 
taken  aa  an  admission  of  asneta,  ad- 
RiiiB  that  he  has  aHcts.  Riddelt  v. 
Sutton,  At.  9  G.  4.  345 

DECLARATIONS. 

See  Evidence,  1. 


DEED. 

1.  Qtfaxre— Whether  a  blank  Uh 
in  a  deed,  to  be  filled  up  after  ita  ex- 
ecution, with  the  consent  of  the  par- 
ty conreying,  does  net  vitiate  the 
conveyance.  Rtvelt-  v.  £roiMe,  T. 
9  a.  4.  19 

2.  In  a  deed  of  1672,  by  which 
the  fourth  turn  to  present  to  an  ad- 
vowson  was  conveyed,  the  considera- 
tiona  were  staled  to  be  "  the  sum  of 
twenty  shillings  paid  to  the  grantor 
by  the  grantee,  and  for  troe  and  faith- 
ful service  done  unto  the  farmer  by 
the  latter;  as  also,  for  divers  other 
good  and  valuable  causes  and  coiui- 
derationa  him  (the  grantor)  thereunto 
moving:" — field,  in  the  absence  of 
all  proof  of  fraud,  that  the  pecuniary 
consideration  (regard  being  had  to 
the  date  of  the  deed)  muat  be  pre- 
sumed to  be  a  eaitiabk  consideration. 
Gully  V.  TIk  Bishop  of  Exeler,  M. 
9  G.  4.  SGC 

8.  The  defendant,  being  confined 
in  prison  for  debt,  at  the  suit  oftlie 
plaintiff  and  another  creditor,  exe- 
cuted deeds  of  lease  and  release,  and 
also  an  accompanying  deed  of  trust, 
by  which  he  conveyed  all  bis  proper- 
ty to  the  plaintiff,  in  trust  to  sell  for 
the  benefit  of  the  defendant's  credit- 
ors, the  surplus,  if  any,  to  be  paid  to 
the  defendant.  The  deeds  also  con- 
tained a  covenant  for  the  defendant 
and  his  wife  to  levy  a  line  to  enure 
to  the  uses  of  the  trust  deed;  and 
the  trustee  was,  in  the  first  place,  to 
pay  and  defray  all  the  costs  and  ex- 
penses of  executing  the  deeds.  At 
the  time  of  the  execution  by  the  de- 
fendant, a  blank  was  left  in  the  trust 
deed,  for  the  arrHHint  of  the  sum  due 
to  the  credkior  at  whose  suit  the  de- 
fendant was  in  custody ;  and  the 
amount  having  been  ascertained  by 
vouchers  produced  by  the  defendant, 
the  blank  was  filled  up  on  the  follow- 
ing day,  in  his  presence  and  with  his 


DEPOSITIONS. 

anent.  He  afterwarda  recc^licd  I 
■nd  confirmed  the  deedt,  by  joining 
Ilia  wife  in  levying  the  fine,  and  de- 
siring hifl  tenants  to  pay  the  rents  to 
t]ie  p]ainti(r:~i/eU,  diat  the  deed  of 
trust  was  valid,  although  the  blank 
was  not  filled  up  nntil  after  the  exe- 
cution. Hudton  V.  ReveU,  H.  9  & 
10  G.  4.  6Q3 

4.  On  an  issue  directed  by  the 
Court  of  Common  Pleat,  to  try  whe- 
ther certain  mist  and  other  deeds 
were  vslid  or  not,  the  attorney  who 
prepared  them  on  the  retainer  of  the 
trustee,  wis  held  to  be  a  competent 
wiinets  to  prore  the  execution  by  the 
defendant,  and  tlie  filling  up  blanks 
in  the  deeds,  although  the  witness 
was  a  party  to  the  trust  deed,  and 
was  entitled  to  his  costs  for  prepar- 
ing tlie  instruments,  and  although  he 
was  a  party  in  another  suit,  where 
his  defence  rested  upon  the  trust- 
deed.  IHd. 

D£MUIIRAGB. 
1.  By  the  sUtuie  7  &  8  Geo.  4,  c. 
56,  a.  15,  it  is  enacted,  that,  if  cer- 
tain goods  brought  coastwise  into 
the  port  of  London,  and  which  are 
liable  to  dues  to  the  corporation, 
shall  be  landed  or  unshipped  before  a 
certificate  of  the  payment  of  the  dues 
shall  Lc  obtained,  such  goods  shall 
be  forfeited: — Held,  that,  although 
it  was  the  duty  of  the  master  of  a 
vessel  to  obtain  such  certificate,  ^et 
if  he  were  prevented  from  so  doing 
by  the  act  of  the  cons^ee,  the  latter 
is  liable  for  demurrage  in  the  mean- 
Palmer  v.  Thomat,  M.  9  Q. 


4. 


DEMURRER. 

See  PLEAntm,  2,  9,  10. 


DEPOSITIONS. 
See  Bahkkdpt,  4, 9. 


DEVISE. 

See  BtidbkcBi  4. 

POWKB. 

1.  Devise  to  trustees,  in  trust  tat 
devisor's  ^eit  too,  J,  H.  L.,  for  life : 
— remainder  to  tmsteea  to  preserve 
contingent  remainders : — remainder  to 
the  use  of  the  teeond,  third,  fourth, 
fifth,  and  all  and  every  other  ^e  am 
and  aons  of  the  body  of  J.  H.  L.  ae- 
verally,  suecesdvely,  and  in  remain- 
der, one  after  another,  as  they  and 
every  of  them  should  be  in  teakirity 
of  age  or  priority  of  birth,  in  tail  male; 
remainder  to  the  first,  secmd,  third, 
fourth,  fifth  and  other  daughters  of 
J.  H.  L.,  severally  and  fuccessivd^, 
in  tail  general : — remainder  to  devi- 
sor's eldest  daughter,  M.  S.  L.,  for 
life: — remainder  to  heifirit,  aecond, 
third,  fourth,  fifth,  and  other  daugh- 
ters successively,  in  tail  general ; — 
remainder  to  devisor's  second  and 
other  daughters  successively,  with 
like  remainders  in  tail  general  to  their 
respective  issue: — remainder  to  de- 
visor's sister,  in  fee: — Held,  that  the 
firit  or  eldett  ton  of  the  devisor'a  aon 
/.  H.  L.  took  an  estate  in  tail  male, 
under  the  devise,  expectant  on  tbe 
death  of  his  father  J.  H.  L.,  althot^ 
he  was  not  named  or  enunMrated  in 
the  will.  LoHgtton  v.  Pole,  M.  9  G. 
4.  490 

S.  By  indenture,  certain  premtsea 
were  vested  in  J.  B.,  to  bold  to  htm, 
his  heirs,  and  assigns,  to  the  use  of 
such  person  or  persons  a*  O.  B.,  the 
uncle  of/.  B.,  should,  by  will,  direct, 
limit,  or  appoint.  O,  B,,  the  unele, 
by  his  will,  directed  that  the  premiaefl 
should  be  to  the  use  of  C  B.,  the  •»- 
c<md  son  of  bis  nephew,  J.  B.,  to  en- 
ter upon  and  possess  the  same  after 
the  decease  of  bis  father,  the  aaid  /• 
B.  .-—and  that  J.  B.  and  Q.  B.  shonld, 
within  oneyear  after  testator's  deoeu^ 
pay  100/.  to  two  traaie^  named  in 
the  will,  to  diKh^ge  legaciei ;  btit 
FF  r  K 
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that,  in  case  J.  B.  and  G.  B.  should 
not  pay  that  sum  within  the  time  li- 
mited, the  trustees  should  let  the  pre- 
mises, and  receive  the  rents  until  the 
100/.  should  be  paid,  they  keeping 
possession  of  the  title  deeds,  and  not 
allowing  /.  B.  or  G.  B.  to  sell  or 
mortgage  until  the  legacies  were  paid, 
and  G.  B.  attained  the  age  of  twenty- 
one:— and  that,  if  G.  B.  should  die 
and  leave  no  children  lawfully  begot- 
ten of  his  body,  then  the  trustees  were 
to,  sell  the  premises  and  distribute  the 
money  arising  from  the  sale,  among 
G,  B.*8  brothers  and  sisters : — Heldf 
that  G.  B,  took  an  estate  tail  in  the 
premises  devised,  upon  the  death  of 
his  father,  /.  B.  Raggett  v.  Beaty, 
M.  9  G.  4.  512 

DISTRESS. 

1.  The  plaintiff*  was  possessed  of  a 
lathe,  which  was  in  the  shop  of  one 
S,  The  latter  being  indebted  to  his 
landlord  (the  defendant)  for  rent,  and 
the  plaintiff*  being  about  to  remove  the 
lathe  (between  six  and  seven  o'clock 
in  the  morning),  the  defendant  inter- 
posed, saying,  that  "he  would  not 
suffer  that,  or  any  of  the  other  things, 
to  go  off*  the  premises  till  his  rent 
was  paid,"  and  then  left  the  shop. 
The  plaintiff*,  however,  removed  the 
latlie,  and  about  twelve  o'clock  the 
same  day  the  defendant  sent  a  bro- 
ker to  the  premises  to  distrain,  and 
followed  and  brought  back  the  lathe 
that  had  been  taken  away.  The  plain- 
tiff* thereupon  sued  him  in  trover : — 
Held,  that,  the  distress  being  com- 
menced by  the  landlord's  saying  in 
the  morning,  that  he  would  not  suf- 
fer the  things  to  be  removed  until  his 
rent  was  paid,  and  completed  by  the 
entry  of  the  broker  afterwards,  the 
landJurd  had  a  right  to  take  and  bring 
bacl(  the  lathe  that  had  been  carried 
away  in  the  mean  time.  JVood  v. 
Nunn,  T.9G.4.  27 

5.  Where  a   person   transfers  ail 
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his  interest  in  a  term  to  another,  re- 
serving rent  to  himself*  it  does  not 
operate  as  an  assignment,  but  as  an 
under-lease:  therefore,  where  •/.  S, 
had  a  term  in  certain  premises,  which 
expired  on  the  11  th  November ,  1836, 
and,  on  the  1 1th  jSepUmber  preceding, 
he  verbally  let  them  to  the  plaintiff, 
to  hold  till  the  I  lib  November,  on 
paying  down  an  immediate  rent: — 
Held^  that  /.  S.  could  not  distrain, 
as  the  terms  of  the  letting  amounted 
to  a  lease,  by  which  the  whole  of  his 
interest  passed  to  the  plaintiff*;  and 
that,  even  if  it  were  an  assignment,  it 
was  not  necessary  that  it  should  be 
in  writing,  as  it  was  an  assignment 
by  operation  of  law,  and  within  the 
exception  in  the  third  section  of  the 
statute  of  frauds.  Preece  v,  Carrie, 
T.  9  G.  4.  57 

3.  A  broker  having  seized  goods 
under  a  distress  for  rent,  the  tenant 
desired  time,  and  tliat  the  broker 
would  not  remove  or  sell;  on  which 
the  latter  required  the  tenant  to  sign 
written  requests  from  time  to  time, 
by  which  he  also  engaged  to  pay  the 
charges  of  the  levy,  and  the  expenses 
of  keeping  a  man  in  possession.  The 
goods  were  not  removed,  and  the 
broker  applied  for  and  obtained 
those  charges,  but  the  tenant  object- 
ed to  the  amount,  as  well  as  to  the 
sum  alleged  to  be  due  for  rent: — 
Held,  that  the  payment  by  the  tenant 
was  not  a  voluntary  payment,  and 
that,  if  the  charges  were  illegal  or  ex- 
cessive, he  might  recover  them  back 
in  an  action  for  money  had  and  re- 
ceived.    Hills  V.  Street,    T.  9  G,  4, 

96 

4.  A  party  entered  into  possession 
of  premises  under  an  agreement  for 
a  lease,  at  a  certain  rent,  and  occu- 
pied them  more  than  a  year,  but  paid 
no  rent.  An  account  was  afterwards 
delivered  to  him  by  the  landlord, 
charging  him  with  half  a  year's  rent, 
the  amount  of  which  he  at  first  dis- 
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putei],  but  admitted  that  half  a-ycar's 
rent  waf  due.  and  named  the  amount, 
and  the  acL-ount  was  altered  accord- 
ingly:— lieU,  that  a  yearly  tenancy 
might  thereby  be  implied,  and  that 
the  landlord  had  a  right  lo  distrain. 
Cox  V.  bent,  M.  9  G.  4.  281 

5,  J.  iS'.  demised  freehold  and  co- 
pyhold premisea  lo  the  plaintiff  for  a 
term  of  years,  and  died  before  the 
expiration  of  the  term,  when  they 
descended  to  hia  heir,  who  devieed 
them  to  the  defendant,  for  life.  The 
defendant  refused  to  take  as  devisee, 
claiming  title  as  heir-at-law  of  the 
lesBor,  and,  as  she  neglected  to  be  ad  ■ 
tnittcd  on  the  death  of  the  devisee, 
the  lord  of  (he  manor  seized  the  co- 
pyhold, and  received  the  rent.  The 
heir-at-law  of  the  lessor  afterwards 
brought  an  ejectment  against  the  te- 
nant (the  plaintiff),  and  sued  out  a 
writ  of  possession.  The  defendant, 
as  devisee,  subsequently  brought  an 
ejectment  against  the  plaintiff,  with  a 
view  to  defeat  the  claim  of  the  heir, 
and  succeeded,  and  laid  the  demise 
on  the  death  of  the  devisor,  which 
was  previously  to  the  expiration  of 
the  lease:— HeU,  that  the  defendant 
could  not  distrain  upon  the  plaintiff 
for  rent  due  before  or  since  the  de- 
termination of  the  lease,  more  than 
three  years  having  elapsed  from  that 
period,  and  she  having  treated  the 
plaintiff  as  a  trespasser,  by  bringing 
the  action  of  ejectment;  although  the 
latter  continued  to  occupy  the  pre- 
mises from  the  time  of  the  original 
letting  to  the  day  of  the  distress. 
Bridget  V.  Hmylb,  H.  9  &;  10  O.  4. 
740 

DUCHY  OF  LANCASTER. 

1 .  Although  the  king  holds  lands  as 
Duke  of  Lancaiter,  he  holds  them  as 
king  also;  and  the  prerogative  and 
privileges  of  the  king  belong  to  him 
with  reference  to  those  lands,  as  they 
do  with  respect  to  those  which  be- 
long to  him  immediately  in  right  of 
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his  Crown;  therefore,  a  grant  under 
the  duchy  seal  is  subject  to  all  the 
incidents  of  a  grant  from  the  Crown. 
Alcock  V.  Cooke,  H,9&l(S  G.  4.  625 

EJECTMENT. 
See  Evidence,  1. 

1.  In  the  case  of  an  adverse  pos- 
session in  ejectment,  it  i>  not  neces- 
sary to  give  a  notice  to  quit  to  the 
tenants  in  possession.  Where,  there- 
fore, a  party  defended  as  landlord, 
and  the  occupiers  suffered  judgment 
by  default:— //eU,  that  the  defend- 
ant could  not  object  that  the  oc- 
cupiers had  not  received  notice  to 
quit  from  the  lessors  of  the  plaintiff 
(judgment-creditors),  who  claimed 
adversely  to  the  party  under  whom 
the  tenants  occupied.  Doe  d.  Cheese 
V.  Creed,  H.  9  &  10  G.  *.  648 

S.  A  mortgage  deed  contained  a 
covenant,  chat,  if  the  principal  aum 
remained  unpaid  on  a  given  day,  the 
mortgagee  might  enter ;  and  that,  if 
not  paid  wiiliin  a  certain  number  of 
days  from  the  day  fixed  for  payment, 
he  might  sell  without  the  concurrence 
of  the  mortgagor: — Held,  that  the 
mortgagee  might  maintain  ejectment 
against  the  mortgagor,  although  lie 
remained  in  possession,  without  giT- 
ing  him  notice  to  quit,  or  demanding 
possession.  Doe  d.  Fxiher  v.  Gde$, 
H.9  8c\0  O.  4.  749 

ELEGIT. 
1.  Two  writs  ot  elegit,  tested  and 
issued  on  the  same  day,  upon  judg- 
ments signed  in  the  same  Term,  were 
delivered  to  the  Sheriff  together: — 
Held,  that  an  entire  moiety  of  the  de- 
fendant's lands  might  be  extended  on 
each  writ,  although  the  judgments 
were  obtained  and  writs  sued  out  by 
different  plaintifb,  and  the  inquisitioa 
on  the  second  writ  recited  that  a  moi- 
ety of  the  lands  had  been  extended 
on  the  first.  Doe  d.  Ckeett  v.  Creed, 
H.9  &  \9G.  4.  648 


802 


EVIDENCE. 


EVIDENCE. 


ENCLOSURE-ACT. 
See  Inclosure-Act. 

ESTATE-TAIL. 
See  Devise,  1,  2. 

EVIDENCE. 

See  Bankrupt,  1. 

Bills  of  Exchange,  2. 

Broker. 

Inspection  of  Papers. 

^VlTNESS. 

1.  In  a  question  of  pedigree,  de- 
clarations of  a  party  connected  by 
marriage  are  receivable  in  evidence. 
Therefore,  in  an  action  of  ejectment, 
declarations  by  a  woman,  that  her 
first  husband  used  to  say  that  the  es- 
tate would  go  to  J,  F.,  and,  after  his 
death,  to  his  heir  (under  whom  the 
lessor  of  the  plaintiff  claimed),  were 
held  to  be  admissible  in  evidence  to 
shew  the  relationship  and  affinity  of 
/•  F.  to  the  lessor  of  the  plaintiff. 
Doe  d.  Fuiter  v.  Randall,  T.  9  G.  4. 

20 

2.  The  defendants  sent  bills  of  ex- 
change to  their  agents  abroad,  who 
presented  them  to  the  drawees,  and 
wrote  the  defendants  that  they  had 
received  the  amount.     The  defend- 
ants   afterwards    acknowledged    the 
receipt  of  the  letter,  and  directed  the 
agents  to  remit  the  amount  to  them : 
— Heldy  that,  as  the  letter  written  by 
the  agents,  while  acting  within   the 
scope  of  their  authority  as  such,  was 
recoffnized,  and  its  terms  adopted  by 
the  aefendants,  it  was  admissible  in 
evidence  to  charge  the  latter  with  the 
receipt  of  the   money.       Coales   v, 
Bainbridge,  7.  9  G.  4.  1 42 

3.  A  bankers'  ledger  is  admissible 
in  evidence  to  shew  that  a  customer 
had  no  funds  in  their  hands  on  a  par- 
ticular day,  although  entries  were 
made  therein  by  several  of  the  clerks 


of  the  house,    Furneu  v.  Cope,  7*. 
9  G.  4.  197 

4.  In  an  action  on  the  case  for  an 
injury  done  to  the  plaintiflb'  refer* 
sion,  they  proved  that  they  were  ten- 
ants in  common  under  a  devise;  and 
a  witness  stated  that  he  occupied  part 
of  the  premises  under  both  the  [^n- 
tifis,  and  that  he  had  at  first  an  agree- 
ment in  writing,   which   he  signed; 
and  another  witness  said,  that  be  oc- 
cupied  under  one  of  the  plainttfis 
only,  and  that  he  did  not  know  the 
other: — Held,  that  there  was  saflS- 
cient  evidence  to  go  to  a  Jury,  of  a 
tenancy  by  both  the  occupiers  under 
both  the  plaintiflSi.     But  qiuere,  whe- 
ther it   was   not  incumbent  on  the 
plaintiflb  to  produce  the  agreement, 
in  order  to  shew  the  nature  of  their 
reversion.     Sirother  v.  Barr,   T.  9 
G.  4.  207 

5.  An  answer  in  Chancery,  by  a 
mortgagor,  to  a  bill  of  foreclosure 
filed  by  the  mortgagee,  is  not  admis- 
sible in  evidence,  the  mortgagor  hav- 
ing conveyed  his  interest  in  the  estate 
to  another,  twenty  years  before  the 
answer  was  filed,  and  the  person  to 
whom  the  estate  was  conveyed  being 
no  party  to  the  mortgage,  or  to  the 
proceedings  in  equity.  Gully  v.  The 
Bishop  of  Exeter,  M.  9  G.  4.       266 

6.  A  date  of  a  letter  varying  from 
the  post-mark,  it  was  objected  that 
the  mark  could  only  be  proved  to  be 
genuine  by  calling  the  person   who 
impressed  it  on  the  letter;  on  which, 
the  Judge  who  tried  the  cause  offered 
to  stop  it  till  the  arrival  of  a  clerk 
from  the  Post-office;  but,  as  it  was 
not  insisted  on,  and  the  Jury  found 
that  the  post-mark  was  genuine,  and 
gave  their  verdict  accordingly,    the 
Court  refused  to  disturb  it,  the  ob- 
jection  having   been  waived   at  the 
trial.  Abbey  v.  Lill,  //.  9  &  10  G.  4. 

554 
7.  An  entry  in  a  register  of  cleri- 
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1  instruments  exhibited  at  a  trien- 
nial visitation  of  the  Bishop  of  Bath 
and  fVelUt  in  1606,  and  deposited  in 
the  registry  there,  is  admissible  in 
evidence  to  shew  that  a  person  was 
admitted  a  curate  of  a  church  within 
the  diocese  of  the  bishop.  Arnold  v. 
The  Bishop  of  Bath  and  WelU,  H. 
S  &IQ  G.  4.  559 

8.  It  seems  that  an  allegation  in  a  de- 
claration in  Quare  Impedit,  that  there 
was  an  antient  custom  for  the  several 
parishioners  of  a  chapel,  or  the  ma- 
jority of  them,  in  vestry  assembled, 
to  elect  a  curate,  is  not  supported  by 
evidence  of  a  custom  of  a  right  to 
elect  by  those  parishioners  only  who 
paid  church-rates,  or  a  certain  sum  to 
the  curate  above  his  tithes.  Ilnd. 

9.  Parol  evidence  cannot  be  re- 
sorted to,  in  order  to  support  a  pre- 
scriptive right  to  wreck,  if  it  appear 
that  the  property  in  respect  of  which 
wreck  is  claimed,  was  in  the  Crown 
in  the  time  of  Charles  the  First,  as  a 
Jury  could  not  infer  that  it  was  in 
those  under  whom  the  party  claims, 
from  time  of  legal  memory.  Akock 
V.  Cooke,  //.  9  &  10  G.  4.  625 


EXECUTION. 

See  Elegit. 
Lien  1. 
Practice,  8. 

1.  The  defendant  gave  the  plaintifF  a 
cognovit,  in  Hilary  Term,  subject  to 
a  defeasance  that  no  judgment  should 
be  entered  up,  or  execution  issaed,until 
the  1  St -^prtf  then  next.  The  defendant 
died  in  vacation  before  that  day*  and 
the  plaintiff  afterwards,  and  before 
Easter  Term,  entered  up  judgment 
and  sued  out  a  ji.  feu  thereon,  tested 
on  the  first  return-day  of  Hilary 
term: — ^^W^  regular,  the  judgment 
having  relation  to  the  first  day  of  the 
term  of  which  it  was  entered  up. 
Calvert  v.  TomUn,  T.  9  ft  4.  1 


EXECUTORS. 

See  Debt. 

Pleading,  9. 

FALSE  IMPRISONMENT, 

See  Constable, 

FIERI  FACIAS, 
See  Practice,  1« 

FINES  AND  RECOVERIES. 

» 

1  •  One  of  two  vouchees  became  in- 
sane after  he  bad  execmted  a  joint 
warrant  of  attorney,  but  before  the 
perfecting  of  the  recovery — ^The 
Court  allowed  it  to  pass  as  to  all  the 
parties  except  him.  Egremont,  de- 
mandant;     ,  tenant;     Vale  and 

Crooke,  vouchees,  M.  9  (7.  4.  264 
2.  One  of  several  deforciants  hav- 
ing become  insane,  the  Court  ordered 
the  fine  to  pass  as  to  all  the  other 
parties,  notwithstanding  the  omissioa 
of  the  name  of  the  lunatic  in  the  pro- 
ceedings. Jameson,  plaintiff;  Fletch- 
er and  wife  and  others,  deforciants, 
M.  9  G.  4.  265,  »• 

9.  A  seal  to  a  notarial  certificate,  of 
the  administration  of  the  oath  to  a 
commissioner  abroad,  who  took  the 
acknowledgment  of  a  warrant  of  at- 
torney, having  been  broken  to  pieces 
and  lost,  the  Court,  notwithstanding, 
allowed  the  recovery  to  pass,  on  filing 
an  affidavit  that  the  seal  was  duly 
affixed  at  the  time  the  oath  was  admi- 
nistered. Carew,  demandant;  White, 
tenant;  Fownes,  vouchee,  /f.9&10 
G.  4.  55S 

FRAUDS,  STATUTE  OF, 

See  Distress,  2* 

1.  The  defendant  having  purchased 
the  lease  of  a  house  at  a  public  auc- 
tion, he  afterwards  wrote  to  the  auc- 
tioneer, requesting  him  to  send  the 
key,  and  stating,  that  his  auctioneer 
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GRANT. 


INCLOSURE-ACT. 


was  desirous  of  taking  an  inventory 
of  the  fixtures.  The  auctioneers  ac- 
cordingly met,  and,  disagreeing  as  to 
the  valuation,  appointed  an  umpire, 
to  whom  they  inclosed  an  inventory, 
stating  the  fixtures  to  be  the  property 
of  the  plaintiffs,  and  valued  to  the 
defendant.  The  umpire  made  a  va- 
luation, and  appraised  the  fixtures  at 
a  certain  sum,  and  returned  the  in- 
ventory with  an  appraisement  duly 
stamped.  The  defendant,  by  letter, 
aflerwards  requested  the  plaintifTs 
auctioneer  to  remove  the  fixtures, 
which  was  done;  and,  on  the  follow- 
ing day,  the  defendant  wrote  the 
plaintiffs,  that  he  would  attend  at  the 
house  and  pay  them  the  amount  of 
the  fixtures,  as  settled  by  tlie  ap- 
praisers : — Held^  that,  taking  the  in- 
ventory, appraisement,  and  corres- 
pondence together,  they  established  a 
sufficient  memorandum  of  the  con- 
tract to  satisfy  the  terms  of  the  sta- 
tute of  frauds.  Hemming  v.  Perry , 
M.9G.4.  375 

FRAUDULENT  PREFERENCE. 

See  Bankrupt,  5. 

GOODS  SOLD  &  DELIVERED. 

See  Practice,  4. 

GRANT. 

1.  If  the  king  make  a  grant  which 
cannot  take  effect  according  to  its 
terms,  it  must  be  concluded  that  he 
has  been  deceived  in  his  grant,  and 
It  is  void.  Where,  therefore,  wreck 
was  conveyed  by  lease,  for  a  term  of 
years  which  had  not  expired;  if 
such  lease  be  not  recited  in  a  grant 
conveying  an  immediate  estate  in  fee 
to  the  grantees,  such  grant  is  void, 
because  the  king  having  already  leased 
the  right  of  possession,  he  cannot 
convey  the  same  right  to  another,  and 
all  leases  from  the  king  must  be  en- 
rolled. Alcock  V.  Cooke ^  H.  9  &  10 
G.  4.  625 


2.  Although  the  king  holds  lands 
as  Duke  of  Lancaster^  he  holds  then 
as  king  also ;  and  the  prerogative  and 
privileges  of  the  king  belong  to  him 
with  reference  to  those  lands,  as  they 
do  with  respect  to  those  which  belong 
to  him  immediately  in  right  of  his 
Crown :  therefore,  a  grant  under  the 
duchy  seal  is  subject  to  aU  the  inci- 
dents of  a  grant  from  the  Crown. 

Ibid. 

3.  It  seems  that  wreck  will  not 
pass  under  general  words  in  a  grant. 

Ibid, 

GROUND^.RENT. 

See  Landlord  and  Tenant,  2. 

GUARANTIE. 

See  Affidavit  to  hold  to  Bail. 
Pleading,  5. 

HUSBAND  AND  WIFE. 
See  Baron  and  Feme. 

INCLOSURE-ACT. 

1.  By  an  inclosure-act  of  1769, 
commissioners  were  directed  to  allot 
to  the  rector  of  tlie  parish  of  JVad- 
dingham  cum  Snilterby,  such  parcel 
of  the  arable  fields  and  common  pas- 
tures within  tlie  township  of  Snitterbyy 
and  also  of  the  titheable  parts  of  the 
township  of  Waddingham^  as  should 
(quantity,  quality,  and  situation  con- 
sidered) be  equal  in  value  to  two  fif- 
teenth parts  of  the  titheable  places  of 
the  last-mentioned  lands  and  grounds, 
in  lieu  of  tithes  belonging  to  the  rec- 
tor, and  arising  within  the  same  lands 
and  grounds;  and  the  award  of  the 
commissioners  was  to  be  final,  unless 
appealed  against  within  six  months; 
and,  immediately  after  the  enrolment 
of  the  award,  all  tithes  arising  within 
the  lands  or  grounds  directed  to  be 
inclosed,  were  to  be  extinguished: 
saving,  however,  to  every  person  and 
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persons,  and  their  heirs  (other  than 
those  to  whom  allotments  should  be 
made  in  respect  of  their  several  in- 
terests), all  such  estate  and  interest  as 
they  had  in  respect  of  the  lands  be- 
fore the  passing  of  the  act.  The  com- 
missioners, by  their  award,  allotted 
to  the  rector  land  in  lieu  of  his  glebe 
lands  in  IVaddingham,  and  in  lieu  of 
glebe  and  tithes  in  the  townships  of 
Snitterby  and  Atteyhy;  but  there  was 
no  specific  allotment  in  lieu  of  the 
tithes  in  Waddingham: — Held,  that, 
as  the  commissioners  had  made  no 
allotment  in  lieu  of  such  tithes,  the 
rector's  right  to  the  tithes  in  kind  was 
reserved  to  him  by  the  saving  clause 
in  the  act,  and  that  he  was  not  barred 
from  suing  for  them  fifty-six  years 
after  the  act  had  passed.  Thorpe  v. 
Cooper  (in  error),  T.  9  G.  4.       245 

INNUENDO. 

See  Libel,  1. 

INSPECTION    AND    PRODUC- 
TION OF  PAPERS. 

1.  In  trover  for  taking  the  plain- 
tiff's goods,  the  Court  refused  to  com- 
pel the  defendant  to  produce  an  agree- 
ment entered  into  between  the  de- 
fendant and  /.  r.,  for  the  purpose  of 
getting  it  stamped,  on  the  affidavit 
of  the  latter,  stating  that  tlie  plain- 
tifTs  goods  were  taken  under  a  dis- 
tress levied  at  the  instance  of  the  de- 
fendant on  him,  /.  T.;  and  that  the 
goods  of  the  latter  (which  were  re- 
leased by  the  agreement)  were  suffi- 
cient to  satisfy  the  distress.  Lawrence 
V.  Hooker,  T,  9  Cr.  4.  9 

2.  The  plaintiff  and  defendant 
signed  an  agreement  on  unstamped 
paper,  which  was  given  to  a  third  per- 
son to  hold  for  the  benefit  of  all  par- 
ties. The  defendant  requested  the 
loan  of  it  for  the  purpose  of  taking  a 
copy,  which  was  granted;   and  the 


plaintiff,  within  twenty-one  days  from 
the  execution,  desired  the  defendant 
to  give  it  him  to  get  it  stamped,  which 
he  refused  to  do,  nor  did  he  return 
it  to  the  party  from  whom  he  took 
it:  on  being  afterwards  required  to 
produce  it,  he  swore  that  it  was  either 
lost,  or  that  he  had  destroyed  it;  but 
his  attorney  admitted  that  he  had  a 
copy : — the  Court  ordered  the  latter 
to  produce  such  copy,  and  directed, 
that,  if  it  were  given  in  evidence  duly 
stamped,  the  defendant  should  be  pre* 
eluded  from  producing  the  original  to 
defeat  it.  Bousfield  v.  Godfrey^  H, 
9&  10  G.  4.  771 

JOINT-ACTION. 
See  Practice,  2. 

JOINT-STOCK  COMPANY. 
See  Pleading,  10. 

JUDGE'S  ORDER. 

See  Practice,  7. 

JUDGMENT. 

See  Practice,  1. 

KING,  PREROGATIVE  OF.    ' 

1 .  If  the  king  make  a  ffrant  which 
cannot  take  effect  according  to  its 
terms,  it  must  be  concluded  that  he 
has  been  deceived  in  his  grant,  and 
it  is  void.  Alcock  v.  Cooke,  H.  9  & 
10  G.  4.  625 

2.  Although  the  king  holds  lands 
as  Duke  of  Lancaster,  he  holds  them 
as  king  also;  and  the  prerogative  and 
privileges  of  the  king  belong  to  him 
with  reference  to  those  lands,  as  they 
do  with  respect  to  those  which  belong 
to  him  immediately  in  right  of  his 
Crown :  therefore,  a  grant  under  the 
duchy  seal  is  subject  to  all  the  inci- 
dents of  a  ffrant  from  the  Crown.  Ibid, 

3.  All  leases  from  the  king  must 
be  enrolled.  HwL 
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LIBEL. 


LANDLORD  &  TENANT. 

See  Distress. 
Ejectment. 
Elegit. 
Mortgage,  2. 

1 .  A  party  entered  into  possession 
of  premises  under  an  agreement  for 
a  lease,  at  a  certain  rent,  and  occu- 
pied them  more  than  a  year,  but  paid 
no  rent.  An  account  was  afterwards 
delivered  to  him  by  the  landlord, 
diarging  him  with  half  a  year's  rent, 
the  amount  of  which  he  at  first  dis- 
patedj  but  admitted  that  half  a  year's 
rent  was  due,  and  named  the  amount, 
and  the  account  was  altered  accord- 
ingly:— Held,  that  a  yearly  tenancy 
might  thereby  be  implied,  and  that 
the  landlord  had  a  right  to  distrain. 
Cox  V.  BtnU  M.  9  G.  4.  281 

2.  A  tenant,  shortly  after  he  had 
paid  half  a  year's  rent  to  his  landlord, 
due  at  Lady-day  preceding,  was  call- 
ed upon  by  the  agent  of  the  ground 
landlord  for  ground-rent  due  previ- 
ously to  Lady-day,  and  which  the 
landlord  had  refused  to  pay : — Held, 
that  the  payment  of  such  ground- 
rent  by  the  tenant  was  not  a  voluntary 
payment,  although  the  agent  of  the 
ground  landlord  gave  him  time  for 
tliat  purpose : — Held,  also,  that  the  te- 
nant was  entitled  to  deduct  such  pay- 
ment from  the  next  rent  accruing  due 
to  his  landlord,  although  it  was  not 
actually  due  at  the  time  the  ground- 
rent  was  paid: — and  the  tenant  hav- 
ing tendered  the  balance  remaining 
due,  after  deducting  such  payment, 
together  with  another  sum  paid  for 
land-tax  previously  due,  which  the 
landlord  refused  to  accept,  but  dis- 
trained for  the  whole  rent  then  in  ar- 
rear: — Held,  that  the  tenant  was  en- 
titled to  recover  in  an  action  on  the 
case  for  a  wrongful  distress;  and  that 
a  count,  slating  that  the  landlord  had 
distrained  for  the  whole  rent,  when 
only  the  sum  tendered  was  due,  was 


sufficient.      Carter  v.  Carter,  H,  9 
&  10  6^.4.  m 

3.  /.  S.  demised  freehold  and  co- 
pyhold premises  to  the  plaintiff  for  a 
term  of  years,  and  died  before  the  ei- 
piration  of  the  term,  when  they  de- 
scended to  his  heir,  who  devised  them 
to  the  defendant,    for  life.    The  de- 
fendant refused  to   take  as  devisee, 
claiming  title  as  heir-at-law  of  tbeks* 
sor,  and,  as  she  neglected  to  be  ad* 
mitted  on  the  death  of  the  devisee, 
the  lord  of  the  manor  seized  the  co- 
pyhold, and  received  the  rent    The 
heir-at-law  of  the  lessor  afterwardi 
brought  an  ejectment  against  the  te- 
nant (the  plaintiff),   and  sued  out  a 
writ  of  possession.     The  defeodant, 
as  devisee,  subsequently  brought  an 
ejectment  against  the  plaintiff,  with  a 
view  to  defeat  the  claim  of  the  heir, 
and  succeeded,  and  laid  the  demise 
on  the  death  of  the  devisor,  whidi 
was  previously  to  the  expiration  of 
the  lease: — Held^  that  the  defeodsDt 
could  not  distrain  upon  the  plaintiff 
for  rent  due  before  or  since  the  de- 
termination of  the  lease,  more  than 
three  years  having  elapsed  from  that 
period,  and  she  having  treated  the 
plaintiff  as  a  trespasser,  by  bringing 
the  action  of  ejectment,  although  the 
latter  continued  to  occupy  the  pre- 
mises from  the  time  of  the  original 
letting,   to  the  day  of  the  distress. 
Bridges  v.  Smyth,    H.  0  &  10  G.  4. 
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LEASE  AND  RELEASE. 

See  Deed,  3. 
Stamps,  ft. 

LETTER. 
See  Evidence,  6. 

LIBEL. 

1.  In  an  action  for  a  libel,  the  de- 
claration, without  any  introductory 
averment  to  explain  the  libel,  set  it  out 
as  follows: — "  Who  do  you  think  was 


LIEN. 


LUNATIC. 
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the  archbishop  who  promised  AT.,  die 
priest  of  the  mountains,  1 ,000/.  in  casli, 
and  a  living  of  800/.  a-year?  Why,  , 
no  less  a  personage  than  the  Arch- 
bishop of  Tuam  (the  plaintiff)  H! 
The  Archbishop  wrote  to  a  protestant 
clergyman,  desiring  him  to  make  the 
offer,  and  to  shew  the  letter,  but  not 
to  surrender  it  into  his  possession, 
unless  M,  was  disposed  to  accede"-— 
with  an  innuendo  that  "  the  defendant 
meant  by  the  libel,  that  the  plaintiff 
had  offered  the  said  M.  1,000/.  in 
cash,  and  a  living  of  800/.  a-year,  if 
he  would  accede  to  become  a  protest" 
ant  clergyman.**  On  motion  in  ar- 
rest of  judgment,  on  the  ground  that 
there  was  nothing  on  the  face  of  the 
libel,  as  set  out  in  the  declaration,  to 
warrant  the  innuendo  that  the  offer 
was'  made  to  induce  M,  to  become  a 
protestant  clergyman : — Held^  that 
the  libel  imputed  immoral  conduct  to 
the  plaintiff  upon  the  face  of  it ;  and 
that,  aAer  verdict,  the  declaration 
was  sufficient.  Archbishop  of  Tuam 
V.  Robeson,  T.  9  6?.  4.  32 

2.  In  an  action  for  the  publication 
of  a  libel  reflecting  on  the  character 
of  an  individual,  the  defendant  cannot 
justify  the  publication,  by  pleading 
that  the  libellous  matter  was  commu- 
nicated to  him  by  a  third  person, 
whose  name  he  disclosed  at  the  time 
of  the  publication  of  the  libel;  and  it 
seems  doubtful  whether  such  would 
be  a  sufficient  defence  in  an  action  for 
oral  slander.  De  Crespigny  v.  fVeU 
lesley,  H.  9  8c  10  G.  4.  695 

LIEN. 

1.  If  a  party  having  a  lien  on 
goods,  causes  them  to  be  taken  in  ex- 
ecution at  his  own  suit,  he  thereby 
destroys  his  right  of  lien,  although 
the  goods  were  never  removed  from 
his  premises.  Jacobs  v.  Latour,  T, 
9G.4.  '  201 

2.  A  trainer  of  race-horses  has  a 
lien  on  them  for  his  charges  for  exer- 
cising and  training.  Ibid, 


LIMITATION  OF  ACTIONS. 
See  Bankrupt,  6. 

LIMITATIONS,  STATUTE  OF. 

1 .  It  seems  that  the  first  section 
of  the  statute  9  Geo,  4,  c.  14,  has  a 
retrospective  operation,  and  applies 
to  parol  acknowledgments  maae  be- 
fore its  provisions  came  into  effect. 
Amner  v.  Cattell,  M.  9  G.  4.      367 

2.  On  the  defendant's  being  appli- 
ed to  for  payment  of  a  debt  of  20Lf 
barred  by  the  statute  of  limitadont, 
he  said  he  was  going  to  H,  ia  the 
course  of  the  week,  and  he  would 
help  the  plaintiff  to  5/.,  if  he  could: 
— HeU  that  this  was  a  mere  condi- 
tional promise,  and  that  it  was  incum- 
bent on  the  plaintiff  to  shew  that  the 
defendant  was  of  ability  to  pay. 
Gould  V.  Shirley,  H.  9  &  10  (?.  4. 
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3.  The  plaintiffs  commenced  an 
action  against  the  defendant,  as  ad- 
ministratrixes— Pleas,  the  statute  of 
limitations,  and  that  the  plaintiflb  were 
not  administratrixes  of  the  deceased, 
at  the  time  of  the  commencement  of 
the  suit.  The  letters  of  administra- 
tion were  not  taken  out  till  af^er  the 
action  was  brought,  and  the  statute  of 
limitations  would  have  been  a  bar  to 
a  new  action.  The  plaintiffs  being 
surviving  partners  as  well  as  admin- 
istratrixes of  the  deceased,  the  Court 
allowed  the  writ  and  declaration  to 
be  amended  by  describing  them  in 
their  former  character,  on  payment 
of  costs  by  the  plaintiffs,  and  allow- 
ing the  defendant  to  plead  de  novo. 
Taylor  v.  Lyon,  H.9  8c\0G.4t.  586 


LONDON  COURT  OF  CONSCL 
ENCE  ACT. 

See  Costs,  5. 


LUNATIC. 
See  Fines  &  Recoveries,  1,  t. 
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MORTGAGE- 


MAGISTRATE. 

See  Constable. 
Trespass,  2. 

MALICIOUS    TRESPASS   ACT. 
See  Trespass,  5. 

MEMORANDA,  261. 

MISNOMER. 

1.  A  misnomer  of  the  Christian 
name  of  the  tenant  in  a  writ  of  right, 
can  only  be  taken  advantage  of  by -a 
plea  in  abatement.  Jone$^  demand- 
ant;  Wighimck^  tenant,   M.  9  G,  4. 

318 

MONEY  HAD  &  RECEIVED. 

See  Bankrupt,  5. 

1.  A  broker  having  seized  goods 
under  a  distress  for  rent,  the  tenant 
desired  time,  and  that  the  broker 
would  not  remove  or  sell ;  on  which, 
the  latter  required  the  tenant  to  sign 
written  requests  from  time  to  time, 
by  which  he  also  engaged  to  pay  the 
charges  of  the  levy,  and  the  expenses 
of  keeping  a  man  in  possession.  The 
goods  were  not  removed,  and  the 
broker  applied  for  and  obtained  those 
charges,  but  the  tenant  objected  to 
the  amount,  as  well  as  to  the  sum  al- 
leged to  be  due  for  rent :  — Held^  that 
the  payment  by  the  tenant  was  not  a 
voluntary  payment,  and  that,  if  the 
charges  were  illegal  or  excessive,  he 
might  recover  them  back  in  an  action 
for  money  had  and  received.  Hills 
v.  Street,  T.  9  G.  4.  96 

2.  A  tenant,  shortly  after  he  had 
paid  half  a-year's  rent  to  his  landlord, 
due  at  Lady-day  preceding,  was  call- 
ed upon  by  the  agent  of  the  ground 
landlord  for  ground-rent  due  previ- 
ously to  Lady-day,  and  which  the 
landlord  had  refused  to  pay : — Held, 
that  the  payment  of  such  ground- 
rent  by  the  tenant  was  not  a  volun- 
tary payment,  although  the  agent  of 


the  ground  landlord  gave  him  time 
for  that  purpose ;  as  the  tenant  was 
liable  to  be  distrained  on  for  such 
rent: — Held,  also,  that  the  tenant 
was  entitled  to  deduct  such  pay- 
ment from  the  next  rent  ac«ruing 
due  to  his  landlord,  although  it  was 
not  actually  due  at  the  time  the 
ground-rent  was  paid  : — and,  the  te> 
nant  having  tendered  the  balance  re- 
maining due,  after  deducting  such 
payment,  together  with  another  sum 
paid  for  land-tax  previously  due, 
which  the  landlord  refused  to  accept, 
but  distrained  for  the  whole  rent  then 
in  arrear: — Held,  that  the  tenant  was 
entitled  to  recover  in  an  action  on  the 
case  for  a  wrongful  distress ;  and  that 
a  county  stating  that  the  landlord  had 
distrained  for  the  whole  rent,  when 
only  the  sum  tendered  was  due,  was 
sufficient.  Carter  v.  Carter,  H.  9 
&  10  G.  4.  7Si 

MORTGAGE. 

See  Evidence,  5. 

1.  A  mortgagor  cannot  be  charged 
with  the  expenses  of  preparing  a  deed 
of  declaration  of  trust  from  the  mort- 
gagee to  a  cesttd  que  trust  who  ad- 
vanced the  money  to  the  mortgagor; 
as  such  deed  forms  no  part  of  the  se- 
curity for  the  mortgage.  Martin,  de- 
mandant ;  Baxter,  tenant ;  Grubby 
vouchee;   T.  9  G.  4.  240 

2.  A  mortgage  deed  contained  a 
covenant,  that,  if  the  principal  sum 
remained  unpaid  on  a  given  day,  the 
mortgagee  might  enter ;  and  that,  if 
not  paid  within  a  certain  number  of 
days  from  the  day  fixed  for  payment, 
he  might  sell  without  the  concurrence 
of  the  mortgagor : — Held,  that  the 
mortgagee  might  maintain  ejectmeot 
against  the  mortgagor,  although  he 
remained  in  possession,  without  giv- 
ing him  notice  to  quit,  or  demanding 
possession.  Doe  d.  Fisher  v.  GileSj 
H.9  8c\0  G.  4.  749 


NOTICE  OF  ACTION. 
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NEGLIGENCE. 
See  Carrier,  1,  S, 

NEW  ASSIGNMENT. 

See  Costs,  3, 
Practice,  8. 

NEW  TRIAL. 
See  Practice,  4. 

NONSUIT. 

See  Practice,  5, 

1.  In  a  joint  action  of  trespass 
against  several  defendants,  there  can- 
not be  a  nonsuit  as  to  one,  and  a  ver- 
dict against  tlie  others.  Revett  v. 
Browne,  T.  9  G.  4.  18 

NOTICE  OF  ACTION. 

1 .  The  plaintiff,  a  surveyor,  being 
occupied  in  cutting  up  turf,  and  lay- 
ing down  materials  for  making  a  road 
over  common  lands  belonging  to  a 
township,  the  defendant,  as  /en^ 
reeve,  or  person  having  the  care  of 
such  lands,  asked  the  plaintiff  by 
whose  authority  he  was  employed ;  to 
which  the  plaintiff  replied,  that  he 
was  ordered  to  make  the  road  by  a 
magistrate.  The  defendant  then  told 
the  plaintiff,  that,  if  he  did  not  desist, 
he  should  consider  him  as  a  wilful 
trespasser ;  and,  as  the  plaintiff  still 
continued  the  work,  and  did  not  shew 
any  order  or  warrant  authorizing  him 
to  make  the  road,  the  defendant 
caused  him  to  be  apprehended  by  a 
constable,  and  took  him  before  a  ma- 
gistrate, who  refused  to  receive  the 
complaint ;  on  which  the  plaintiff 
brought  trespass  against  the  defend- 
ant for  an  assault  and  false  imprison- 
ment:— Held,  that  the  latter  was  en- 
titled to  notice  of  action,  under  the 
7  &  8  Geo,  4,  c.  80,  s.  41,  as  he 
had  reason  to  suppose  that  he  was 
acting  under  colour  of  that  statute, 
in  causing  the  plaintiff  to  be  appre* 


hended,  although  he  was  not,  in  factf 
committing  a  wilful  or  malicious  in- 
jury at  the  time.  Wright  v.  Wales, 
//.  9  &  10  G.  4.  618 

NOTICE  TO  QUIT. 

See  Ejectment,  1. 
Mortgage,  2, 

PARTNERS. 

See  Practice,  18. 

PATENT. 

See  Pleading,  10. 

PAYMENT. 
See  Bills  of  Exchange,  1. 

PAYMENT  OF  MONEY  INTO 
COURT. 

See  Costs,  2. 

Practice,  10,  11. 

1.  Payment  of  money  into  Court 
in  assumpsit  for  goods  sold  and  deli« 
vered,  only  amounts  to  an  admission 
by  the  defendant  of  the  plaintiff's 
right  of  action  to  the  amqunt  of  the 
sum  paid  in,  and  applies  only  to  a  le- 
gal demand,  and  not  to  all  the  items 
contained  in  a  bill  of  particulan,  in 
which  the  goods  are  stated  to  have 
been  supplied  at  different  times.  Sea^ 
ton  V.  Benedict,  T.  9  G.  4.  66 

PEDIGREE. 
See  Evidence,  1. 

PETITIONING-CREDITOR. 
See  Bankrupt,  9. 

PLEADING. 

See  Broker. 
Bye-Law, 

Landlord  &  Tenant,  8. 
Libel,  1,  2. 
Misnomer. 
Practice,  9,  18,  19,  20. 

1.  In  an  action  by  a  reversioner 
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a^^st  assignees  of  a  bankruptt  for 
several  breaches  of  covenaac  in  a 
lease,  the  Court  refused  to  allow  the 
defendants  to  plead  non  est  factum^ 
and  also,  that  the  premises  did  not 
come  to  them  by  assignment.  Whale 
V.  Lenny,  T.  9  G.  4.  19 

2.  A  declaration  in  replevin  alleged 
that  the  defendant,  in  the  parish  of 
A,,  in  the  county  of  Kent^  in  a  cer- 
luin  close  tkere^  took  the  plaintiff's 
cattle. — Special  demurrer,  that  it  did 
not  appear  in  what  particular  place  in 
the  parish  the  cattle  were  taken, 
whereby  the  defendant  was  prevented 
firoiD  making  a  proper  defence,  and 
from  taking  issue  upon  the  place  of 
taking: — It  seems  that  the  dose 
should  have  been  described  by  name 
or  by  id)uttals;  but  the  plaintiff  had 
leave  to  amend  by  inserting  the  name, 
the  costs  to  abide  the  event  of  the 
cause.  Pollen  v.  Bradley^  7*.  9  G, 
4.  78 

9.  In  an  action  on  a  bail-bond,  by 
the  assignee  against  the  sureties,  the 
declaration  stated  the  arrest  of  the 
principal  by  virtue  of  a  capias  sued 
out  of  the  Court  of  our  Lord  the  now 
King»  before  &c^  then  kU  Majesty's 
Justices  oflhe  Bench,  at  fVestminsler ; 
and  averred  the  condition  of  the  bond 
to  be,  that,  if  the  principal  should  ap- 
pear, according  to  Ihe  exigency  of  the 
said  writ,  in  the  said  Court,  on  &c., 
the  bond  was  to  be  void  :  breach — 
non-appearance  according  to  the  cxi" 
gency  of  the  writ.  On  the  production 
of  the  bond,  the  condition  was,  for  the 
appearance  of  the  principal  "  before 
our  Sovereign  Lord  the  King,  at  West  • 
minster,  on  &c.,  to  answer  the  plain- 
tiffin  a  plea  of  trespass,  and  also  to 
answer  him  accordinji^  to  the  cus- 
tom of  the  King's  Court  of  Com- 
mon Bench: — Held,  to  be  no  vari- 
ance. CroftsY.Slockley,  T.9G,4.  81 

4.  The  plaintiff  sued  the  defendant 
in  assumpsit  for  the  breach  of  the 
following  written  agreement,   signed 


PLEADING. 

by  the  latter,  viz.  "  I  hereby  agree  to 
remain  with  Mrs.  Z.  (the  pliuntiff's 
wife)  for  two  years  from  the  date 
hereof,  for  the  purpose  of  learning 
the  business  of  a  dress-maker,  &c : — 
Held,  that  this  agreennent  did  not 
support  a  declaration  stating,  that,  in 
consideration  that  the  plaintiff,  at  the 
request  of  the  defendlant,  would  re- 
ceive her  isUo  hii  service^  and  cause 
her  to  be  taught  the  butineu  of  a 
dress-maker,  she  agreed  to  remain  in 
such  service  for  the  apace  of  two 
years :  nor  was  such  agreement  bind- 
ing, as  it  contained  no  engagement 
by  the  plaintiff  or  his  wife  to  teadi. 
Lees  V.  Whitcomb,  T.  9  G.  4.        86 

5.  llie  plaintiffs  declared  on  a  gat- 
rantie  by  the  defendant,  to  pay  for 
coals  sold  by  them  to  N.  H.,  to  any 
amount  not  exceeding  dOOL,  in  case 
he  should  not  pay  for  the  same  with- 
in one  month  after  the  expiration  of  t 
credit  of  two  mootlis  from  the  de- 
livery. Proof,  that,  according  to  the 
custom  of  trade,  the  coals  were  sa{h 
plied  to  N.  H.  daily,  during  the 
course  of  a  month,  ax:^  that,  on  die 
last  day  of  the  month,  he  gave  a  bOI, 
^yable    at    two    months,    for  the 

amount  of  the  coals  so  delivered:— 
Held,  to  be  a  j&tal  variance.  HoU  ▼. 
Hadley,  T.  9  G.  4.  1S6 

6.  A  plea  of  bankruptcy  is  no  bsr 
to  a  declaratioo  framed  in  tort<,  charg- 
ing the  defendant,  a  stock-broker, 
with  having  sold  the  plaintiff^s  stock 
(under  a  general  power  with  which  he 
and  his  deceased  partner  were  en* 
trusted),  without  her  permiasian  or 
direction,  and  concealing  die  ssle. 
Parker  v.  Crole,  T.  9  G.  4.  150 

7.  In  Quare  Impedit,  the  declara- 
tion alleged  that  R,  died  seised  in  kt 
of  an  advowson,  and  intestate;  that  it 
descended  to  his  four  daughters  and 
co-heirs,  whereupon  their  husbaads, 
in  right  of  their  wives,  became  seised; 
and  that,  whilst  they  were  so  aeiied, 
the  church  became  vacant;  that,  be- 
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cause  they  did  not  agree,  the  husband 
of  the  eldest  daughter,  in  right  of  his 
vf  ife,  presented ;  and  that  the  fourth 
daughter  and  her  husband  died  so 
seised  of  the  one-fourth  part  of  the 
wife  of  and  in  the  advowson;  af\er 
whose  death  the  fourth  part  descend- 
ed to  the  son  and  heir  of  the  wife : — 
Held^  that  the  seisin  of  the  latter  was 
correctly  stated,  although  it  was  ob« 
jected,  in  arrest  of  judgment,  that  it 
was  not  alleged,  that  the  fourth 
daughter  was  seised  of  a  fourth  part 
before  her  death,  or  that  there  had 
been  a  previous  partition  by  the  co- 
parceners. Gulty  V.  The  Bishop  of 
Exeter,  M.  9  G.  4.  276 

8.  In  an  action  on  a  bail-bond,  it  is 
not  necessary  to  aver  in  the  declara- 
tion, that  the  writ  under  which  the 
party  was  arrested  was  issued  on  an 
affidavit  of  debt,  or  that  the  sum 
sworn  to  was  indorsed  on  the  writ. 
Sharpe  v.  Abbey,  M.  9  G.  4.       312 

9.  By  an  agreement,  aAer  reciting 
that  divers  disputes  and  differences 
had  arisen  and  were  depending  be- 
tween the  plaintiff*  and  defendant,  as 
executrix,  respecting  certain  unset- 
tled accounts  between  them,  and  that, 
for  finally  settling  such  differences,  it 
was  agreed  that  the  matters  in  dis- 
pute should  be  referred  to  the  final 
award  of  two  arbitrators.  Plea,  by 
the  executrix,  that  no  evidence  was 
offered  of  assets  before  the  arbitra- 
tors, nor  did  she  admit  that  she  had 
any : — Held,  ill,  on  general  demurrer, 
as  it  imputed  misconduct  to  the  arbi- 
trators, which  is  not  the  subject  of  a 
plea,  but  only  a  ground  to  apply  to 
the  Court  to  set  aside  the  award. 
RiddeU  v.  SuUon,  M.  9  G.  4.       345 

10.  To  an  action  of  debt  on  bond, 
conditioned  for  paying  the  plaintiff* 
the  sum  of  1 0,000/.  upon  hb  forming 
a  company  and  procuring  purchasers 
for  nine  thousand  shares,  which  eom- 
pany  was  to  carry  on  a  distillery  ac- 
cording to  a  process  for  which  a  pa« 
tent  had  been  granted;  the  defend- 


ant pleaded — that  the  patent  contain- 
ed a  proviso,  that,  if  the  patentee 
should  transfer  or  assign  the  benefit 
thereof  to  any  number  of  persons  ex- 
ceeding five,  the  patent  should  be 
void ;  and  that  it  was  intended,  at  the 
time  of  making  the  bondf  that  the 
company  should  consist  of  more  than 
five  persons,  and  be  formed  for  the 
purpose  of  using  and  enjoying  the  pri* 
vileges  of  the  patent,  and  of  the  acting 
as  a  corporate  body,  and  dividing  the 
benefit  of  the  patent  into  ten  thou- 
sand shares,  to  be  transferable  and  as* 
signable,  without  any  charter  fron 
the  king;  and  that  it  was  ootniptly 
and  illegally  agreed  between  the  pliMH 
tiff*  and  defendant,  that  the  plaintifT 
should  form  the  company  for  such 
purposes  as  in  the  plea  mentioned: — 
Held,  on  general  demurrer,  that  thia 
plea  was  good,  and  an  answer  to  the 
action.  Duvergier  v.  Fellowes,  M.  9 
G.  4.  384 

11 .  It  seems  that  an  allegation  in 
a  declaration  in  Quare  Impedit,  thai 
there  was  an  antient  custom  for  the 
several  parishioners  of  a  chapd,  or 
the  majority  of  them,  in  vestry  as* 
sombled,  to  elect  a  curate,  is  not  sup- 
ported by  evidence  of  a  custom  of 
a  right  to  elect  by  those  parishioners 
only  who  paid  church-rates,  or  a  cer- 
tain sum  to  the  curate  abote  his 
tithes.  Arnold  v.  The  Bishop  of 
Bath  and  Wells,  H.  9  Sc  10  G.  ^.  559 

12.  A  tenant,  shortly  after  he  had 
paid  half  a  year's  rent  to  his  landlord, 
due  at  Lady^day  preceding,  was  call- 
ed upon  by  the  agent  of  the  ground 
landlord  lor  ground-rent  due  pre- 
viously to  Lady-day,  and  which  the 
landlord  had  refused  to  pay: — Held, 
that  the  payment  of  such  ground- 
rent  by  the  tenant,  was  not  a  volun- 
tary payment,  although  the  agent  of 
the  ground  landlord  gave  him  time 
for  that  purpose,  as  the  tenant  was 
liable  to  be  distrained  on  for  such 
rent: — Held,  also,  that  the  tenant 
was    entitled  to  deduct  such  pay- 
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ment  from  the  next  rent  accru- 
ing due  to  his  landlord,  although 
it  was  not  actually  due  at  the  time 
the  ground-rent  was  paid: — and  the 
tenant  having  tendered  the  balance 
remaining  due,  after  deducting  such 
payment,  together  with  another  sum 
paid  for  land-tax  previously  due, 
which  the  landlord  refused  to  accept, 
but  distrained  for  the  whole  rent  then 
in  arrear : — Held^  that  the  tenant  was 
entitled  to  recover  in  an  action  on  the 
case  for  a  wrongful  distress ;  and  that 
a  count,  stating  that  the  landlord  had 
distrained  for  the  whole  rent,  when 
only  the  sum  tendered  was  due,  was 
sufficient.  Carter  v.  Carter^  H.  9  & 
10  O.  4.  732 

13.  A  defendant  may  plead  matter 
puis  darrein  continuance,  although  he 
is  under  terms  of  rejoining  issuably, 
and  taking  short  notice  of  trial.  Bry- 
ant V.  Perring,  //.  9  &  10  (7.  4.  760 

14.  To  a  declaration  on  a  bill  of 
exchange  due  on  the  5th  December^ 
the  defendant  pleaded  a  judgment  re- 
covered as  of  the  Michaelmas  term 
preceding: — Heldf  that  the  plaintiff 
might  sign  judgment,  the  plea  being 
false  upon  the  face  of  it.  Fere  v. 
Garden,  H.9  &  10  G.  4.  763 

POST-MARK. 

See  Evidence,  8. 

POWER. 

1.  An  estate  was  devised  to  trus- 
tees, with  power,  from  time  to  time,  at 
the  request  and  by  the  direction  and 
appointment  of  the  tenant  for  life, 
signified  by  deed  or  writing  under  his 
hand  and  seal,  attested  by  two  or 
more  witnesses,  to  sell  the  lands  de- 
vised, and  that,  when  they  should  be 
sold,  in  pursuance  of  the  power  given 
by  the  will,  the  money  arising  from 
the  sale  should  be  laid  out  by  the 
trustees  and  invested  in  the  purchase 
of  other  lands;  and,  until  such  invest- 


ment, should  be  placed  out  on  real  or 
Government  securities,  with  the  con- 
sent of  the  tenant  for  life,  testified  as 
aforesaid.  Part  of  the  estate  was 
sold,  and  the  proceeds  of  the  sale  in- 
vested in  the  funds,  without  any  con- 
sent by  deed  of  the  tenant  for  life; 
and  the  issue  was,  whether  the  money 
had  been  invested  with  such  consent, 
according  to  the  direction  of  the  wOl : 
— Held,  that  it  was  properly  left  to 
the  Jury,  to  say,  whether  the  money 
had  been  invested  with  the  consent  of 
the  tenant  for  life,  by  deed  attested; 
and,  they  having  found  in  the  nega- 
tive, the  Court  refused  to  disturb 
the  verdict.  Cholmcley,  demandant; 
Paxton  and  others,  tenants,  7.  9  G, 
4.  127 

PRACTICE. 

See  Affidavit. 
Amendment. 
Award. 
Attorney. 
Costs. 
Elegit. 

Notice  of  Action. 
Pleading. 
Venue. 

1.  The  defendant  gave  the  plain- 
tiff a  cognovit,  in  Hilary  Term,  sub- 
ject to  a  defeazance  that  no  judgment 
should  be  entered  up,  or  execution 
issued,  until  the  1st  April  then  next. 
The  defendant  died  in  vacation  be- 
fore that  day,  and  the  plaintiff  after- 
wards, and  before  Easter  Term,  en- 
tered up  judgment  and   sued  out  a 

Ji.  fa,  thereon,  tested  on  the  first  re- 
turn-day of  Hilary  term : — Held,  re- 
gular, the  judgment  having  relation  to 
the  first  day  of  the  term  of  which  it 
was  entered  up.     Calvert  v.  Tomlin, 

T.  9  a.  4.  1 

2.  In  a  joint  action  of  trespass 
against  several  defendants,  there  can- 
not be  a  nonsuit  as  to  one,  and  a  ver- 
dict against  the  others.  Reveit  v. 
Browne,  T.  9  G.  4.  18 
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3.  The  Court  refused  to  discharge 
out  of  custody  a  defendant  taken  un- 
der a  ca,  ga.f  on  the  ground  that  he 
had  been  illegally  apprehended  and 
detained  in  custody,  at  the  suit  of 
the  plaintiff,  on  a  groundless  criminal 
charge,  aAer  judgment  obtained,  the 
costs  of  the  defendant's  apprehension 
under  which  the  plaintiff  had  paid. 
Mackie  v.  Warren^  M.  9  O.  4.     279 

4.  In  an  action  for  goods  sold  and 
delivered  to  the  defendant's  wife,  he 
paid  money  into  Court  generally: — 
Heldf  that  it  merely  amounted  to  an 
admission  of  the  plaintiff's  right  of 
action  to  the  amount  paid  in,  and  that 
the  defendant  was  not  thereby  pre- 
cluded from  shewing  that  the  goods 
furnished  were  not  necessary  for  his 
wife,  as  she  had  a  sufficient  previous 
supply.  But  the  Judge,  at  the  trial, 
thinking  differently,  the  Court  direct- 
ed a  new  trial,  when  the  Jury  found  a 
verdict  for  the  plaintiff  for  ten  shillings. 
The  Judge,  on  application  to  the  Court 
in  Bancy  certified  under  the  statute 
of  Elizabeth t  to  deprive  the  plaintiff 
of  his  costs.  Seatan  v.  Benedict^  M. 
9  O.  4.  301 

5.  It  seems,  that,  if  a  verdict  be 
found  for  the  plaintiff,  the  defendant 
cannot  move  the  Court  to  enter  a  non- 
suit, unless  leave  be  reserved  at  the 
trial.  Ibid. 

6.  On  the  7th  October  the  plain- 
tiff's attorney  wrote  to  the  defendant, 
requesting  payment  of  a  debt,  which 
the  defendant  paid  to  the  plaintiff  on 
the  11th,  he  not  then  knowing  that  a 
writ  had  been  sued  out.  On  the  1 6th, 
the  plaintiff's  attorney  demanded  costs 
of  a  writ,  which  not  being  paid,  he, 
on  the  drd  November,  caused  the  de- 
fendant to  be  arrested  for  the  debt, 
on  a  capias  issued  on  the  8th  October 
preceding.  The  Court  ordered  the 
proceedings  to  be  stayed  without  costs. 
Rooke  V.  Wasp,  M.  9  Q.  4.  804 

7.  By  a  Judge's  order,  made  upon 
hearing  the  aitomies  on  both  sides, 

VOL.  11. 


and  by  their  consent,  a  cause  was  re- 
ferred  to  arbitration,  and  the  award 
recited  that  the  cause  was  re/erred  by 
an  order  of  Nisi  Prius: — it  seems 
that  such  award  is  a  nullity,  and  can- 
not be  enforced  by  attachment: — but 
the  rule  nisi  for  setting  it  aside,  not 
expressing  it  to  have  been  drawn  up 
on  reading  the  order  of  reference:—^ 
Held,  to  be  irregular.  Christie  v. 
Hamlet,  M.  9  (7.  4.  316 

8.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  close,  the  defend- 
ant pleaded  not  guilty,  and  seven 
special  pleas  justifying  Under  a  right 
of  way.  The  plaintiff  joined  issue 
on  the  plea  of  not  guilty,  traversed 
the  other  pleas,  and  new  assigned  ex* 
tra  viam.  The  defendant  joined  is- 
sue on  the  traverses,  and  suffered 
judgment  by  default  on  the  neir  as^ 
signment.  ^The  Jury  found  a  verdict 
for  the  plaintiff,  with  one  shilling  da- 
mages, on  the  plea  of  not  guilty,  and 
assessed  the  damages  on  the  new  as- 
signment at  40/.,  and  the  defendant 
had  a  verdict  on  one  of  the  special 
pleas  :—//^/c/,  that  the  plaintiff  hav- 
ing been  compelled  to  go  down  to 
trial  on  the  general  issue,  he  was  en- 
titled to  the  general  costs  of  the  cause; 
and  it  seems  that  the  defendant  ought 
to  have  withdrawn  the  general  issue, 
when  he  suffered  judgment  by  default 
on  the  new  assignment.  Vickers  v. 
Gallimore,  M.  9  O.  4.  859 

9.  A  misnomer  of  the  christian 
name  of  the  tenant  in  a  writ  of  right, 
can  only  be  taken  advantage  of  by  a 
plea  in  abatement.  Jones,  demand- 
ant; Wightnnck,ieu2Jit,  Af.9  C7.4.  818 

1 0.  l*he  defendant  having  paid  mo- 
ney into  Court  as  a  security  for  the 
debt  and  costs,  in  pursuance  of  the 
statute  7  &  8  Oeo.  4,  c.  71,  s.  2,  and 
obuined  a  verdict,  on  which  judgment 
was  entered  up: — Held^  that  the  rule 
to  have  the  money  repaid  to  him  is 
only  a  rule  nisi  in  the  first  instance; 
and  that,  in  order  to  make  it  absolute, 
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it  is  necessary  to  produce  the  record, 
and  certificates  from  the  clerk  of  the 
judgments  and  the  Prothonotary,  that 
judgment  had  been  duly  signed,  and 
the  money  paid  into  Court.  Symes  v. 
Rose,  M.  9  G.  4.  42G 

11.  The  defendant  having  been  ar- 
rested, paid  into  Court  the  sum  in* 
dorsed  on  the  writ,  and  the  further 
sum  of  twenty  pounds  as  a  security 
for  costs,  to  abide  the  event  of  the 
suit,  in  pursuance  of  the  statute  7  & 
8  Geo.  4,  c.  71,  instead  of  putting  in 
and  perfecting  special  bail: — Held, 
that  he  was  entitled  to  have  the  bail- 
bond  delivered  up  to  him  to  be  can- 
celled.    Smith  v.  Jordan,  M,  9  G,  4. 

428 

12.  A  ride  nisi  for  an  attachment 
for  non-payment  of  money  pursuant 
to  an  award,  was  intitled,  **  In  the 
matter  of  A.  and  B,;*'  but  the  affida- 
vit of  service  was  intitled,'  "  Between 
A.  B.t  plaintiff,  and  C.  /).,  defend- 
ant:"— Held,  irregular,  as  the  affida- 
vit should  have  been  intitled  the  same 
as  the  rule.  In  re  Houghton  and 
Fallowesy  M,  9  G.  4.  452 

13.  A  gentleman  who  had  taken 
the  degree  of  Bachelor  of  Arts  at 
Cambridge,  articled  himself  to  an  at- 
torney for  three  years,  but  served  on- 
ly two  months,  and  abandoned  the 
contract.  After  the  expiration  of  the 
three  years  mentioned  in  the  original 
articles,  he  was  assigned  to  another 
attorney,  with  whom  he  served  two 
years  and  ten  months: — Held,  that, 
as  the  original  articles  had  expired 
previously  to  the  assignment,  the  ser- 
vice under  the  assignment  was  not  a 
service  within  the  terms  of  the  statute 
I  &  2  Geo.  4,  c.  48,  s.  1 .  Ex  j^firte 
Unthank,  M.  9  G,  4.  453 

14.  In  a  count  in  a  writ  of  right, 
blanks  were  left  for  the  name  of  the 
demandant's  attorney,  and  for  the 
word  "esplees,"  and  the  count  was 
indorsed  in  the  name  of  an  attorney 
in  the  country,  without  reference  to 
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his  agent  in  London.  Tlie  tenant 
having  signed  judgment  of  non-pros 
— The  Court  held  it  to  be  irregular, 
and  set  it  aside;  with  leave  to  the  de- 
mandant to  amend  his  count,  on  pay- 
ment of  costs.  Wehh,  denoandant; 
Lane,  tenant,  M.  9  G.  4.  478 

15.  The  plaintiff's  attorney  left  a 
writ  of  scire  facias  with  the  Sheri£^ 
and  directed  it  to  be  returned  tahU: 
the  Sheriff  refused  to  return  the  writ, 
until  he  had  been  paid  a  fee,  to  which 
the  attorney  did  not  think  him  enti- 
tled ;  the  plaintiff  accordii^ly  obtained 
a  rule,  calling  on  the  Sheriff  to  shew 
cause  why  he  should  not  return  the 
writ,  and  pay  the  costs  of  the  appli- 
cation. The  Court,  with  a  view  to 
discourage  the  practice  of  ordering 
returns  of  nihil,  discharged  the  rule 
without  costs,  and  intim&led  an  opin- 
ion, that,  in  future,  two  nikUs  should 
not  be  deemed  equivalent  to  a  sort 
feci.     Beddingion  v.  Beddington,  M. 

9  G.  4.  479 

16.  A  date  of  a  letter  varying  from 
the  post-mark,  it  was  objected  that 
the  mark  could  only  be  proved  to  be 
genuine  by  caUing  the  person  who  im- 
pressed it  on  the  letter ;  on  which  the 
Judge  who  tried  the  cause  offered  to 
stop  it  till  the  arrival  of  a  clerk  from 
the  Post-office;  but,  as  it  was  not  in- 
sisted on,  and  the  Jury  found  that  the 
post-mark  was  genuine,  and  gave  their 
verdict  accordingly,  the  Court  refus- 
ed to  disturb  it,  the  objection  having 
been  waived  at  the  trial.  Abbey  v. 
Lill,  H.9&10G.  4.  534 

17.  The  plaintiff  declared  in  as^ 
sumpsit  for  work  and  labour,  proved 
the  value  of  the  work  done,  and  reli- 
ed wholly  on  tlie  quantum  meruit 
count.  The  defendant  proved  that  the 
plaintiff  agreed  to  do  the  work  for  a 
certain  sum.  The  plaintiff's  counsel 
then  proposed  to  shew  that  she  was 
to  be  paid  that  sum  if  the  work  did 
not  exceed  a  given  specified  quanti- 
ty, but  that,  if  it  did,  she  was  to  be 
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paid  accordingly: — Held,  that  the 
could  not  do  so,  as  she  should  have 
relied  on  the  contract  in  the  first  in- 
stance; and  that  it  should  have  been 
stated  by  her  counsel  in  the  opening 
of  the  case  to  the  Jury.  Soulby  v. 
Pickford,  H.9&\0G.^.  545 

18.  The  plaintiffs  commenced  an 
action  against  the  defendant,  as  ad- 
ministratrixes— Pleas,  the  statute  of 
limitations,  and  that  the  plaintiffs  were 
not  administratrixes  of  the  deceased, 
at  the  time  of  the  commencement  of 
the  suit.  The  letters  of  administra- 
tion were  not  taken  out  till  after  the 
action  was  brought,  and  the  statute  of 
limitations  would  have  been  a  bar  to 
a  new  action.  The  plaintiffs  being 
surviving  partners  as  well  as  adminis- 
tratrixes of  the  deceased,  t)ie  Court 
allowed  the  writ  and  declaration  to  be 
amended,  by  describing  them  in  their 
former  character,  on  payment  of  costs 
by  the  plaintiffs,  and  allowing  the  de- 
fendant to  plead  de  novo.  Taylor  v. 
Lyon,  H.d&lOG.4.  586 

19.  A  defendant  may  plead  matter 
puis  darrein  continuance,  although  he 
is  under  terms  of  rejoining  issuably, 
and  taking  short  notice  of  trial.  Bry^ 
ant  V.  Perring,  H.9  8c\0  G.  4.  760 

20.  To  a  declaration  on  a  bill  of 
exchange  due  on  the  5th  December, 
the  defendant  pleaded  a  judgment  re- 
covered as  of  the  Michaelmas  term 
preceding: — Held,  that  the  plaintiff 
might  sign  judgment,  the  plea  being 
false  upon  the  face  of  it.  Vere  v. 
Garden,  H.9&10G.4.  763 

21.  The  plaintiff,  having  a  claim  on 
the  defendant,  under  a  charter-party, 
which  the  latter  disputed,  it  was,  by 
bonds  of  submission,  refl^rred  to  two 
arbitrators  and  an  umpire;  and  the 
order  of  reference  was  made  a  rule  of 
Court.  The  umpire  having  conduct- 
ed himself  with  partiality  towards  the 
defendant,  the  plaintiff  revoked  his 
authority  to  the  arbitrators,  and  went 
to  Scotland,  where  he  resided.     The 


arbitrators  afterwards  made  an  awards 
by  which  they  found  that  nothing  was 
due  to  the  plaintiff,  and  directed  him 
to  pay  half  the  costs  of  the  reference ; 
notwithstanding  which,  he  commenc- 
ed an  action  against  the  defendant  on 
the  charter-party,  and  recovered  a 
verdict  and  sued  out  execution.  The 
Court  refused  to  stay  the  execution, 
although  it  was  insisted  that  the 
plaintiff  was  liable  to  an  attachment 
for  non-performance '  of  the  award, 
and  that  he  could  not  be  served  with 
process,  he  being  out  of  the  jurisdic- 
tion of  the  Court,  and  that  the  de- 
fendant had  commenced  an  action 
against  him  on  the  arbitration-bond. 
Stewart  v.  miliamson,  H.9&10G. 
4.  765 

PREROGATIVE  OF  THE 
CROWN. 

See  King,  Prerogative  of,  2. 

PROCESS. 

See  Practice,  1,  3,  6,  9,  15. 

PROMOTIONS,  261. 

PUIS    DARREIN   CONTINU- 
ANCE. 

See  Practice,  19. 

QUARE  IMPEDIT. 

See  Evidence,  8. 
Pleading,  7, 11. 

1.  In  Quare  Impedit,  the  admis- 
sion having  been  stated  to  have  taken 
place  in  1591,  juxta  consuetudinem, 
(^c. : — Held,  that  it  should  have  been 
left  to  the  Jury  to  say,  whether  the 
custom  was  an  ecclesiastical  or  a' 
common  law  custom : — But,  it  having 
been  left  to  them  generally  to  con- 
sider, whether  the  election  were  valid 
or  not,  the  Court  directed  a  new  trial. 
Arnold  v.  The  Bishop  of  Bath  and 
Wells,  H.  0  &  10  G.  4t.  559 

2.  It  seems  that  an  allegation  in  a 
declaration,  that  there  was  an  antient 
000  2 
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custom  for  the  several  parishioners  of 
a  chapel,  or  the  majority  of  them,  in 
▼estry  assembled,  to  elect  a  curate,  is 
not  supported  by  evidence  of  a  cus- 
tom of  a  right  to  elect  by  those  pa- 
rishioners only  who  paid  church- 
rates,  or  a  certain  sum  to  the  curate 
above  his  tithes.  Jbid, 

RECOVERY. 
See  Fines  &  Recoveries. 

REPLEVIN. 

See  Landlord  &  Tenant,  3. 
PleadinQi  2. 

REQUESTS,  COURT  OF. 
See  Costs,  4,  5, 

RIGHT,  WRIT  OF. 

See  Writ  op  Right. 

SCHOOL. MASTER. 

See  Assumpsit,  2. 

SCIRE  FACIAS. 

See  Practice,  15. 

SECURITY  FOR  COSTS. 
See  Practice,  10,  II. 

SHAM  PLEA. 

See  P1.EADIN0,  14. 

SHERIFF. 

See  Practice,  15, 
Trespass,  3. 
Trover,  3. 

1.  The  plaintiff's  attorney  left  a 
writ  of  scire  facias  with  the  Sheriff, 
and  directed  it  to  be  returned  nihil : 
the  Sheriff  refused  to  return  the  writ, 
until  he  had  been  paid  a  fee,  to  which 
the  attorney  did  not  think  him  enti- 
tled ;  the  plaintiffaccordingly  obtained 
a  rule  calling  on  the  Sheriff  to  shew 
cause  why  he  should  not  return  the 
writ,  and  pay  the  costs  of  the  appli- 


cation. The  Court,  with  a  view  to 
discourage  the  practice  of  ordering 
returns  of  nihilf  discharged  the  rule 
without  costs,  and  intimated  an  opin- 
ion, that,  in  future,  two  nsAi/f  should 
not  be  deemed  equivalent  to  a  scire 
feci.  Beddington  v.  BeddingUm^  M. 
6  G.  4.  479 

SHIPPING. 

See  Demurrage. 

SLANDER. 

See  Libel,  2. 

STAMPS. 

1 .  A  deed  of  assignoaent  of  a  mort- 
gage requires  an  ad  valorem  stamp, 
if  a  further  sum  be  added  to  the 
principal  before  secured;  and  the 
mortgagor  is  liable  to  the  charge  of 
such  duty.  The  3rd  section  of  the 
statute  3  Oeo.  4,  c.  117,  applies  only 
to  additional  securities  between  the 
same  parties,  or  further  advances  to 
the  principal  before  secured.  Mar- 
tin,  demandant;  Baxter,  tenant; 
Grubb,  vouchee,  T.  9  G.  4.  240 

2.  Where  deeds  of  lease  and  re- 
lease, and  a  deed  of  trust,  conveying 
property  for  the  benefit  of  creditors, 
form  but  one  transaction  or  assur- 
ance, the  lease  and  release  do  not 
require  an  ad  valorem  stamp,  as  they 
fall  within  the  exception  of  a  convey- 
ance for  the  benefit  of  creditors,  in 
the  statute  55  G,  3,  c.  184,  sched. 
part  1,  tit.  **  Mortgage.'^  Hudson  y, 
Revett,  /T.  9  &  10  G.  4.  663 

3.  The  defendant  having  purchas- 
ed the  lease  of  a  house  at  a  pul^c 
auction,  he  aflerwards  wrote  to  the 
auctioneer,  requesting  him  to  send 
the  key,  and  stating,  that  his  auction- 
eer was  desirous  of  taking  an  inven- 
tory of  the  fixtures.  The  auctioneers 
accordingly  met,  and,  disagreeing  as 
to  the  valuation,  appointed  an  um- 
pire, to  whom  they  inclosed  an  in- 
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ventory,  stating  the  fixtures  to  be 
the  property  of  the  plaintiffs,  and  va- 
lued to  the  defendant  The  umpire 
made  a  valuation,  and  appraised  the 
fixtures  at  a  certain  sura,  and  re- 
turned the  inventory  with  an  ap- 
praisement duly  stamped.  The  de- 
fendant, by  letter,  afterwards  re* 
quested  the  plaintiffs'  auctioneer  to 
remove  the  fixtures,  which  was  done ; 
and,  on  the  following  day,  the  de- 
fendant wrote  the  plaintiffs  that  he 
would  attend  at  the  house  and  pay 
them  the  amount  of  the  fixtures,  as 
settled  by  the  appraisers.  The  first 
and  last  letters  were  signed  by  the 
defendant,  but  the  first  only  was 
stamped : — Held^  that  one  stamp  was 
sufficient,  as  it  fell  within  the  proviso 
in  the  statute  55  Oeo.  3,  c.  1 84,  sched. 
pare  1 ,  tit.  "  Agreement"  Hemming 
v.  Perry,  M.  9  O.  4.  375 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  op. 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 

STATUTES,  DECISIONS  ON. 

Edward  I. 

c.  18.     (Westminster  2nd.)    Elegit. 

659 
Elizabeth. 

27.  c.  4.  Fraudulent  Conveyance.  268 
43.  c.  6.     Costs.  301 

James  I. 

21.  c.  16.     Limitation    of  Actions. 

581 
WiUiam  III. 

9  &  10.  c.  25.  s.  59.     Stamps.  772 

Anne. 

6.  c.  16.  s.  4.     Broker,    London. 

285,  288 
George  I. 

6.  c.  18.     Joint-Stock    Companies, 
Nuisance.  396 


12.  c.  29.     Arrest,  Process.       314 

George  III. 

23.  c.  58.  s.  5.     Stamps.  772 

39  &  40.  c.  civ.  ss.  5  &  12.    London 
Court  of  Requests.  577,  578 

43.  c.  46.     Costs.  307 

47.  sess.  2.  c.  1.  ss.  14,  15,  18,  41. 
Birmingham  Court  of  Requests. 

535,  539,  543 
55.  c.  184.Sched.Partl.tit.  Stamj^ 

241,  378,  663 
Mortgage.  668,  680 

George  IV. 

1  &2.  c.  48.  s.  1.     Attorney.     454 
3.  c.  39.     Cognovit.  4 

Warrant  of  Attorney. 

55$,  556 
c.  117.  s.  3.     Mortgage,  Stamp. 

240 

6.  c.  16.      Bankrupt 

s.  44.    Limitation  of  Ac- 
tions. 430 
s.  72.    Reputed     Owner- 
ship. 430 
s.  82.    Fraudulent  Prefer- 
ence. 416 
s.  92.     Depositions,    Evi- 
dence. 720 
ss.958c  96.     Commission, 
Entry  of  Proceedings.  8 
s.  108.  Execution.        552 
8.  136.  Statute,    operation 
of.  420 
c.  91.   Joint-Stock  Companies. 

412 
7  &B.  c.  30,  s.  41.  Malicious  Tres- 
pass Act.  614, 615 
c.  56.  s.  15.     Shipping,  De- 
murrage. 297 
c.  71.     Arrest,  Process,  She- 
riff.                     426,  428 
9.  c.  14.     Limitations,     Statute  of. 

368,  369,  374 

STAYING  PROCEEDINGS. 

See  P&ACTicE,  6,  21. 
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SUBMISSION. 

See  Award. 

TITHES, 

See  Inclosure-Act. 

TOLLS. 

1.  The  plaintiff  claimed  a  right, 
under  a  custom,  to  take  the  second 
best  fish  out  of  every  boat-load  of 
fish,  by  way  of  toll,  from  fishermen 
fVequenting  a  certain  cove,  and  land- 
ing fish  therein.  It  was  proved  that 
the  plaintiff  and  his  ancestors  had, 
from  time  immemorial,  furnished  and 
maintained  a  capstan  and  rope  for  the 
use  of  the  fishermen;  and  that,  in 
stormy  weather,  boats  could  not  be 
drawn  up  from  the  sea,  with  safety  to 
the  crews,  without  them;  that  the 
spot  on  which  the  capstan  stood  be- 
longed to  the  plaintiff,  but  the  rest  of 
the  cove,  over  which  the  boats  were 
drawn,  was  the  property  of  a  third 
person : — Held^  that  the  keeping  the 
capstan  and  rope  was  a  good  consi- 
deration for  the  exaction  of  toll  from 
all  boats  landing  in  the  cove,  whether 
the  capstan  and  rope  were  used  or 
not.  Earl  of  Falmouth  v.  George, 
M.  9  G.  4.  457 

TRESPASS. 

See  Constable. 

1.  The  plaintiflPwas  possessed  of  a 
chapel,  which  he  assigned,  together 
with  all  his  other  property,  to  a  trus- 
tee, for  the  purpose  of  paying  off 
debts  and  incumbrances.  The  trus- 
tee took  possession  of  the  property 
under  the  conveyance,  and  the  de- 
fendants, as  his  servants,  broke  and 
entered  the  chapel,  the  key  being  in 
the  possession  of  the  plaintiff,  who 
occasionally  preached  there: — Held, 
that  the  mere  possession  of  the  key 
did  not   give   the   plaintiff   such   a 


TRESPASS. 

right  of  possession  of  the  chapel  u  to 
enable  him  to  maintain  trespass.  B^ 
v€U  V.  Jhonme,  T.  9  G.  4.  i^ 

2.  In  a  joint  action  of  trespais 
against  several  defendants,  there  cu* 
not  be  a  nonsuit  as  to  one,  and  a  ver- 
dict against  others.  Ihid, 

3.  Quipre,  Whether  a  woman  who 
cohabits  with  a  niaii»  assimips 
name,  and  represents  herself  as 
wife,  can  maintain  trespass  sgainst 
a  Sherifi*  for  taking  in  ezecation  for- 
niture  alleged  to  be  her  property,  bat 
being  in  the  house  in  which  the  par- 
ties resided  ?  But,  it  having  been  h& 
to  the  Jury  to  say,  whether,  under 
the  circumstances,  the  property  miglit 
not  have  been  given  up  by  the  wo* 
man  to  the  man,  during  cohabitauoo, 
and  they  having  found  in  the  affirma- 
tive, the  Court  refused  to  disturb  the 
verdict.  Edwards  v.  Farehrolker,  M. 
9  G.  4.  293 

4.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  dose,  the  de- 
fendant pleaded  not  guilty,  and  seven 
special  pleas  Justifying  under  a  riglit  of 
way.  The  plaintifi*  joined  issue  on  the 
plea  of  not  guilty,  traversed  the  other 
pleas,  and  new  assigned  extra  c'uiml 
The  defendant  joined  issue  on  the 
traverses,  and  suffered  judgment  by 
default  on  the  new  assignment.  The 
Jury  found  a  verdict  for  the  plaintiff 
with  one  shilling  damages,  on  the 
plea  of  not  guilty,  and  assessed  the 
damages  on  the  new  assignment  it 
40/.,  and  the  defendant  had  a  verdict 
on  one  of  the  special  pleas: — Held, 
that  the  plaintiff  having  been  com- 
pelled to  go  down  to  trial  on  the  ge- 
neral issue,  he  was  entitled  to  the 
general  costs  of  the  cause;  and  it 
seems  that  the  defendant  ought  to 
have  withdrawn  the  general  issue 
when  he  suffered  judgment  by  de- 
fault on  the  new  assignment.  Vickers 
v.  Gallimore,  M.  9  G.  4.  359 

5,  The  plaintiff,  a  surveyor,  being 
occupied  in  cutting  up  turf,  and  lay- 
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ing  down  materials  for  rtiaking  a  road 
over  common  lands  belonging  to  a 
township;  the  defendant,  as /en-reeve, 
or  person  having  the  care  of  such 
lands,  asked  the  plaintiff  by  whose 
authority  he  was  employed;  to  which 
the  plaintiff  replied,  that  he  was  or- 
dered to  make  the  road  by  a  magis* 
trate:  that  the  defendant  then  told 
the  plaintiff,  that,  if  he  did  not  desist, 
he  should  consider  bim  as  a  wilful 
trespasser;  and,  as  the  plaintiff,  still 
continued  the  work,  and  did  not  shew 
any  order  or  warrant  authorizing  him 
to  make  the  road,  the  defendant 
caused  him  to  be  apprehended  by  a 
constable,' and  took  him  before  a  ma- 
gistrate, who  refused  to  receive  the 
complaint;  on  which  the  plaintiff 
brought  trespass  against  the  defend- 
ant for  an  assault  and  false  imprison- 
ment:— Held,  that  the  latter  was  en* 
titled  to  notice  of  action,  under  the 
7  &  8  Geo.  4,  c.  80,  s.  41,  as  he  had 
reason  to  suppose  that  he  was  acting 
under  colour  of  that  statute,  in  caus- 
ing the  plaintiff  to  be  apprehended, 
although  he  was  not  in  fact  commit- 
ing  a  wilful  or  malicious  injury  at  the 
time.  Wright  v.  fVaks,  H.9  8ciO 
G.  4.  613 

TROVER. 

See  Inspection  &  Production  of 
Papers. 

1 .  The  plaintiff  ordered  a  chariot 
to  be  built,  which  was  to  be  finished 
according  to  certain  directions,  and 
for  which  he  paid ;  and,  after  it  had 
been  finished  in  other  respects,  he  or- 
dered a  front  seat  to  be  added,  but, 
the  builder  not  executing  the  order, 
the  plaintiff  sent  for  the  chariot  seve- 
ral times,  and  the  builder  promised  to 
deliver  it.  Subsequently,  the  plain- 
tiff said  he  did  not  want  the  chariot, 
and  ordered  it  to  be  sold,  and  it  was 
standing  in  the  builder's  warehouse, 
for  that  purpose,  the  front  seat  not 
having  been  added,  when  a  commis- 
sion of  bankrupt  was  issued  against 


the  builder,  and  his  ass^ness  seised 
and  sold  the  carriage  under  the  com- 
mission: — Held,  that  the  plaintiff  had 
a  sufiRcient  property  in  the  chariot  to 
maintain  trover,  and  that  it  did  not 
pass  to  the  assignees,  as  being  in  the 
possession,  order,  or  disposition  of 
the  bankrupt,  with  the  consent  and 
permission  of  the  true  owner,  within 
the  7Snd  section  of  the  statute  6  G. 
4,  c«  18.  Carruthers  y.  Payne f  JJf. 
9  G.  4.  429 

2.  The  charterers  of  the  plaintiff's 
ship  for  three  voyages,  on  her  return 
home  from  the  second,  removed  the 
anchors  and  cables  to  the  defendant's 
wharf.  Shortly  afterwards,  the  ship 
was  seized  under  an  Admiralty  war* 
rant,  and  sold  for  debts  due  on  bot- 
tomry bonds,  and  the  wages  of  the 
crew.  Four  days  previously  to  the 
sale,  the  plaintiff  demanded  the  an- 
chors, &c.,  from  the  defendants,  they 
not  being  included  in  the  sale  account 
of  the  ship,  and  they  revised  to  de- 
liver them  up: — Heldf  that  the  plain- 
tiff was  not  entitled  to  recover  the 
anchors  and  cables  in  trover  against 
the  defendants,  althougli  the  Jury 
found  that  they  had  been  removed  by 
the  charterers  to  avoid  the  process 
of  the  Admiralty  Court,  and  not  in 
the  ordinary  course  of  business,  as 
the  plaintifi*  had  no  right  of  posses- 
sion until  after  the  sale.  Fergtuon 
V.  Cristall,  H.  9  &  10  G.  4.       524 

3,  The  statute  8  Geo,  4,  c.  89,  s. 
1,  enacts,  **  That  every  warrant  of 
attorney  to  confess  judgment  in  any 
personal  action,  shall,  within  twenty- 
one  days  aAer  the  execution  of  such 
warrant  of  attorney,  be  filed,  toge- 
ther with  an  affidavit  of  the  time  of 
the  execution  thereof,  with  the  clerk 
of  the  docquets  in  the  Court  of  King's 
Bench;**  and  the  second  section  enacts, 
"  That,  if,  at  any  time  after  the  expir- 
ation of  twenty-one  days  next  after 
the  execution  of  such  warranty  a  com- 
mission of  bankrupt  shall  be  issued 
against  the  person  who  has  given  it. 
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WARRANT  OF  ATTORNEY. 


then,  and  in  such  case,  unless  sucli 
warrant  of  attorney  shall  have  been 
filed  as  aforesaid^  within  the  said 
twenty-one  days  from  the  execution 
thereof,  such  warrant  of  attorney,  and 
the  judgment  and  execution  thereon, 
shall  be  deemed  fraudulent  and  void 
against  the  assignees.  An  affidavit 
made  by  the  attesting  witness  to  the 
warrant  of  attorney,  and  filed  with  it, 
merely  stating  its  date,  and  that  he 
saw  the  party  execute  it,  without 
specifying  the  day  on  which  it  was 
executed: — Heldf  to  be  insufficient; 
and  that  the  Sheriff  who  had  seized 
and  sold  goods  under  a  writ  issued 
at  the  instance  of  a  judgment«creditor 
on  a  judgment  entered  up  on  the  war- 
rant of  attorney,  was  liable  to  the  as- 
signees of  the  party  whose  goods 
were  seized,  in  an  action  of  trover,  a 
.  commission  of  bankrupt  having  been 
issued  against  him  after  the  seizure, 
but  before  the  sale.  DUlan  v.  Ed- 
wards,  H.  9  8c  iO  G.  4.  550 

TRUSTEES. 
See  Devise. 

VARIANCE. 

See  Pleading,  3,  5. 

1.  It  seems  that  an  allegation  in  a 
declaration  ia  Quare  Impedit,  that 
there  was  an  antient  custom  for  the 
several  parishioners  of  a  chapel,  or 
the  majority  of  them,  in  vestry  as- 
sembled, to  elect  a  curate,  is  not  sup- 
ported by  evidence  of  a  custom  of  a 
right  to  elect  by  those  parishioners 
oiSy  who  paid  church-rates,  or  a  cer- 
tain sum  to  the  curate  above  his 
tithes.  Arnold  v.  The  Bishop  of 
Bath  and  WeUs,  H.  9  &  10  G.  4. 

559 
VENUE. 

1.  The  plaintiff  declared  on  a  pro- 
missory note,  and  for  goods  sold — 
The  Court  would 'not  change  the  ve- 
nue, on  an  affidavit  stating  that  the  J 


principal  and  interest  due  on  the  note 
had  been  paid,  and  that  the  plaintiff 
had  promised  to  give  it  up  to  the  de- 
fendant— ^as  it  was  incumbent  on  the 
defendant  to  state  that  the  note  did 
not  exist.  Richards  ▼•  FumieUf  M, 
9  G.  4.  318 

2.  The  defendant  having  obtained 
a  rule  nisi  to  change  the  venue  from 
London  to  Warwick,  on  the  usual  affi- 
davit, cause  was  shewn  on  an  affida- 
vit of  the  plaintiff's  attorney,  which 
stated,  that  the  defendant's  attorney 
had  said  that  he  should  change  die 
venue,  as  the  statute  9  Geo.  4,  c  14, 
would  come  into  operation  before  the 
cause  could  be  tried,  and  that  he 
should  thereby  defeat  the  plaintiff,  as 
he  had  no  promise  in  writing*  Best, 
C.  J.,  and  Park^  J.,  were  of  opinion, 
that  the  venue  ought  not  to  be  chang- 
ed. Burroughs  J.,  and  Gaselee,  J., 
thought  otherwise,  and  that  the  de- 
fenduit's  attorney  should  be  allowed 
to  answer,  the  affidavit ;  but,  as  he 
failed  to  do  so  satisfactorily,  the  rule 
was  eventually  discharged.  Amner 
V.  CatUll,  M.  9  G.  4.  367 

WARRANT  OF   ATTORNEY. 

See  Fines  and  Recoveries.  1,  3. 

1.  The  statute  3  Geo.  4,  c.  39,  s. 
I,  enacts,  *'  that  every  warrant  of 
attorney  to  confess  judgment  in  any 
personal  action,  shall,  within  twenty- 
one  days  after  the  execution  of  such 
warrant  of  attorney,  be  filed,  together 
with  an  affidavit  of  the  time  of  the  ex* 
ecution  thereof,  with  the  clerk  of  the 
docquets,  in  the  Court  of  King's 
Bench : — Held,  that  an  affidavit  made 
by  the  attesting  witness  to  the  war- 
rant of  attorney,  and  filed  with  it, 
merely  stating  its  date,  and  that  he 
saw  the  party  execute  it,  without  spe- 
cifying the  day  on  which  it  was  exe- 
cuted, is  insufficient.  Dillon  v.  Ed- 
wards, H.  9  &  10  G.  4.  550 


WITNESS. 

WARRANTY. 

].  Id  an  action  for  the  breach  of  a 
warranty  of  a  hone,  the  plaintiff  failed 
to  prove  a  warranty  at  the  time  of 
sale,  but,  it  appeared  that  be  had  re- 
turned the  borse  to  the  defendant, 
who  stated  that  he  would  keep  it  with- 
out prejudice,  but  he  anerwarda  used 
it  and  offered  to  sell  it  to  a  tliird  per- 
son : — Held,  that,  by  so  doing,  he  re- 
scinded the  original  contract  of  sale; 
and,  the  Jury  liavin^  found  a  verdict 
for  tbe  plaintiff,  for  the  sum  paid  for 
tbe  horse,  the  Court  refused  to  diaturb 
it.  Long  V.  PrtMton,  M.  9  Q.  4.   262 

WILL. 
See  DxviBE. 

WITNESS. 

1.  In  Quare  Impedit,  the  father  of 
the  defendant,  in  support  of  the  claim 
of  the  latter  lo^wesent,  was  called  as  a 
witness;  when,  it  appearing  that  he  was 
tenant  by  the  curtesy, his  late  wife  hav- 
ing been  seised  of  an  estate  of  inherit- 
ance, his  testimony  was  rejected,  al- 
though it  was  insisted  that  he  could 
liave  no  interest  in  the  event  of  the 
suit,  his  right  to  present  (if  any)  haV' 
ing  lapaeo,  more  than  six  months 
having  expired  since  the  vacancy  liap- 
pened — for,  if  the  bishop  neglect  or 
omit  to  present  within  the  six  months, 
the  party  originally  entitled  has  still  a 
riglit  to  present,  (iulli/  v.  The  Bishop 
ofEieler,  M.  9  G.  4.  866 

2.  The  plaintiff  claimed  a  right, 
under  a  custom,  to  take  tbe  second 
best  fish  out  of  every  boat-load  of 
fisli,  by  way  of  toll,  from  fishermen 
Irequenting  a  certain  cove  and  landing 
iish  therein : — HtUl,  that  a  l^sherman 
frequrating  the  cove  was  not  a  com- 
petent witness  to  disprove  the  exist- 
ence of  the  custom,  as  he  had  ari  im- 
mediate interest  in  the  event  of  the 
suit  J  for,  if  the  defendant  obtained  a 
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verdict,  the  wftnets  would  thus  be 
protected  from  tlie  consequences  of 
tbe  non-payment  of  tolls  by  himself. 
The  £ul  of  FofmowJA  t.  George,  M. 
9  G.  4.  451 

3.  On  an  issue  directed,  by  the 
Court  of  Common  Pleai,  to  try  whe- 
ther certain  trust  and  other  deeds 
were  valid  or  not,  tbe  attorney  who 
prepared  them  on  the  retainer  of  tbe 
trustee,  was  held  to  be  a  competent 
witness  to  prove  the  execution  by  tlie 
defendant,  and  the  filling  up  blanks  in 
the  deeds,  although  the  witneM  was  a 
party  to  the  trust  deed,  and  was  en- 
titled to  bis  coats  for  preparing  the 
instruments,  and  although  he  was  a 
party  in  another  suit,  where  bis  de- 
fence rested  upon  the  trust  deed. 
Hudaon\.Revetl,H.%St\(iGA.  6G3 

WRECK. 
See  Evidence,  9. 

1,  Where  wreck  is  coDveyed  by 
lease  for  a  term  of  years,  which  baa 
not  expired ;  if  such  lease  be  not  re- 
cited in  a  grant  conveying  an  imme- 
diate estate  in  fee  to  tbe  grantees, 
such  grant  is  void ;  because,  the  Kin){ 
having  already  leased  the  right  of 
possession,  he  cannot  convey  tbe  same 
right  to  another.  Jkoek  t.  Cooke, 
//.  9  &  10  C.  4.  686 

2.  It  seems  that  wreck  will  not 
pass  under  general  words  in  a  grant. 

Ibid. 

WRIT  OF  RIGHT. 

1.  A  misnomer  of  the  chriitiaa 
name  of  the  tenant  in  a  writ  of  right, 
can  only  he  taken  advantage  of  by 
plea  in  abatement.  i/bne<,  demandant; 
}yighhvit:k,  tenant,  M.  9  G.  4.      318 

i.  In  a  count  in  a  writ  of  right, 
blanks  were  lefl  for  the  name  of  tbe 
demandant's  attorney,  and  fur  the 
word  "  esplees,"  and  the  count  waa 
indorsed  in  the  name  of  an  attorney  in 
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